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Criminal  Docket 

Utttteii  States  Statrtrt  ffinurt 

For  the  District  of  Columbia 


Parties — 

United  States 
vs. 

1.  Jacob  Freidus 

2.  Larry  Knohl 

Attorneys — 

U.  S.  Attorney  2 

#1:  William  E.  Leahy 
#1 :  David  Hart 
#2:  William  H.  Collins 
G.  J.  No.  Orig. 

Criminal  No. — 1608-52 

Charge : 

Vio.  T.  18,  U.  S.  Code 
See.  1001,  371 

Bond: 

1 .  .......... — ...... — ................. — . . 


2.  11-30-53  $5000 

M.  C.  Ryan 

• 

Date 

Proceedings 

3 

i 

1952 

Oct  17  Each:  Presentment  and  Indictment  filed  (3 
counts) 

No.  1:  Copy  of  indictment  given  to  deft.  Cert, 
filed. 

Defendant  committed  to  the  District  of  Colum¬ 
bia  Jail.  Commitment  Issued. 


Docket  Entries. 


Date  Proceedings 

1952 

17  No.  2:  Bond  fixed  bv  Court  at  $5,000.00.  Laws, 
C.  J. 

Recognizance  $5,000.00  taken  with  Wm.  P. 
Ryan,  surety,  filed. 

24  Each:  Arraigned,  Plea  Not  Guilty  entered,  20 
days,  etc. 

No.  1 :  Defendant  remanded  to  the  District  of 
Columbia  Jail. 

Each:  Matthews,  J.  Cert,  filed  (Reporter — 
Delehanty) 

31  No.  1 :  Appearance  William  E.  Leahy  entered, 
filed. 

Nov  21  No.  1:  Motion  of  defendant  to  dismiss  and 
points  and  authorities  in  support  thereof, 
filed.  Cert,  of  Serv. 

Motion  of  defendant  for  a  Bill  of  Particulars, 
and  points  and  authorities  in  support  there¬ 
of,  filed.  Cert,  of  Serv. 

24  Each:  Motion  of  defendant  for  a  Bill  of  Par¬ 
ticulars  and  Points  and  Authorities  in  sup¬ 
port  thereof,  filed.  Cert,  of  Serv. 

Motion  of  defendant  to  dismiss  and  Points  and 
Authorities  in  support  thereof,  filed.  Cert, 
of  Serv. 

Dec  12  Each:  Points  and  Authorities  in  opposition  to 
motion  to  dismiss  and  for  a  Bill  of  Particu¬ 
lars  filed  by  the  Defendants. 

1953 

Jan  5  Each:  Motion  to  dismiss  argued  and  granted  as 
to  count  one,  overruled  as  to  counts  two  and 
three ; 
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Date 

1953 


9 

13 

Oct  19 
Oct  23 

#Oct  23 
Nov  3 


Proceedings 

Motion  for  Bill  of  Particulars  argued  and 
granted  in  part  and  overruled  in  part; 
(Orders  to  be  presented) 

No.  1 :  Attorney  William  H.  Collins  present. 

No.  2 :  Attorneys  William  E.  Leahy,  Meyer  Pes- 
sin,  Ivan  Melincoff,  Marshall  Perlin  pres¬ 
ent. 

Each:  Kirkland,  J.  (Reporter — Deeds) 

Each :  Order  on  motions  for  bill  of  particulars, 
filed.  Kirkland,  J. 

Order  on  motions  to  dismiss,  filed.  Kirkland,  g 
J. 

No.  1 :  Motion  to  withdraw  appearance  of  Wm. 

E.  Leahy,  Wm.  J.  Hughes  and  Ben  Ivan 
Melnicoff  heard  and  granted. 

Order  permitting  Wm.  E.  Leahy,  Wm.  J. 
Hughes  and  Ben  Ivan  Melnicoff  to  withdraw 
appearance  for  deft.  (Reporter — Minier). 
Curran,  J. 

No.  1 :  Appearance  of  Edward  B.  Williams  en¬ 
tered. 

No.  1 :  Motion  of  defendant  for  leave  to  file  a 
supplementary  motion  to  dismiss  the  indict¬ 
ment;  Memorandum  of  Points  &  Authorities 
in  support  thereof,  filed.  Cert,  of  Serv.  9 

No.  1 :  Supplementary  motion  of  defendant  to 
dismiss  the  indictment,  filed.  Cert,  of  Serv. 

No.  1 :  Opposition  of  United  States  to  motion  of 
defendant  for  leave  to  file  a  supplementary 
motion  to  dismiss  the  indictment  and  oppo¬ 
sition  to  supplementary  motion  of  defendant 
to  dismiss  the  indictment,  filed.  Cert,  of 
Serv. 


4a 
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Date  Proceedings 

1953 

Nov  5  No.  2:  Defendant’s  motion  for  continuance  and 
Exhibit  (1);  motion  for  leave  to  file  a  sup¬ 
plementary  motion  to  dismiss  the  indict¬ 
ment,  Points  &  Authorities  in  support  there¬ 
of  and  supplementary  motion  of  deft,  to  dis¬ 
miss  the  indictment,  Points  &  Authorities  in 
support  thereof,  filed.  Cert,  of  Serv. 

Nov  6  No.  1:  Motion  for  leave  to  file  a  supplementary 
motion  to  dismiss  the  indictment  heard,  ar¬ 
gued  and  granted. 

Supplementary  motion  of  defendant  to  dismiss 
the  indictment  heard,  argued  and  denied. 
Attorney  E.  B.  Williams  present. 

Kirkland,  J.  (Reporter — Spatzer).  Cert,  filed. 

Nov  17  Each:  Jury  Sworn  on  Voir  Dire;  Jury  Sworn: 

Edith  Bransdorf 

Roy  Felton  Long 

Joseph  H.  Carpenter 

Orren  T.  Cohill 

Louis  E.  Luria 

Isabel  M.  Goldstein 

James  Harrell 

Harriet  Carter  Hawkins 

Dorothv  Marie  Jackson 
* 

Mary  Kessler 
August  Lee,  J  r. 

Jerome  S.  Levy 
Alternate  Jurors  (2)  Sworn: 

1.  Pauline  Manning  2.  Eugene  F.  O’Leary 
Case  Respited  until  10:00  a.m.  11-18-53; 
Attorneys  E.  B.  Williams  and  Column  B.  Stein 
present  for  Deft.  #1; 


5a 


Date 

1953 


Nov  18 


Nov  18 


18 

18 

Nov  19 


Nov  23 
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Proceedings 

Attorneys  Charles  Margrotti  and  William  Col¬ 
lins  present  for  Deft.  #2; 

Kirkland,  J.  (Reporter — Spatzer).  Cert,  filed. 

Each :  Trial  Resumed ;  same  jury  and  alternate 
jurors : 

Case  respited  until  10:00  a.m.  11-19-53; 

No.  1 :  Attorney  E.  B.  Williams  and  Colman 
B.  Stein  present. 

No.  2 :  Attornev  William  Collins  and  Charles 
Margiotti  present. 

Kirkland,  J.  (Reporter-Spatzer)  Cert,  filed. 

Each :  Transcript  of  Proceedings,  Ruling  of  the 
Court,  January  5,  1953,  Pages  1-10,  filed. 

(Clerk’s  Copy)  (Reporter-Deeds) 

No.  1 :  Appearance  of  Colman  B.  Stein  entered. 

No.  2:  Appearance  of  Charles  Margolius  en¬ 
tered. 

Each :  Trial  Resumed ;  same  jury  and  alternate 
jurors : 

Case  respited  until  10:00  a.m.  11-23-53; 

No.  1 :  Attorney  E.  B.  Williams  and  Colman 
B.  Stein  present. 

No.  2 :  Attorney  William  Collins  and  Charles 
Margiotti  present.  15 

Kirkland,  J.  (Reporter-Spatzer)  Cert,  filed. 

Each :  Trial  Resumed ;  same  jury  and  alternate 
jurors : 

Juror  # 9 ,  Dorothy  Marie  Jackson  is  excused 
and  Alternate  Juror  #1  Pauline  Manning 
takes  the  place  of  Juror  #9  with  the  consent 
of  all  counsel  the  trial  proceeds; 


6a 


16 
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18 


Date  Proceedings 

19  5  S 

Case  is  respited  until  10:00  a.m.  11-24-53. 

No.  1 :  Attorneys  E.  B.  Williams  and  Colman 
B.  Stein  present. 

No.  2 :  Attorneys  William  Collins  and  Charles 
Margiotti  present, 
present. 

Kirkland,  J.  (Beporter-Spatzer)  Cert,  filed. 

Nov  24  Each:  Trial  Resumed:  same  jury  and  alternate 
jurors : 

Juror  #10,  Mary  Kessler  excused; 

Alternate  Juror,  Eugene  F.  O’Leary  takes  the 
place  of  Juror  #10  and  with  consent  of  all 
counsel  the  trial  proceeds; 

Case  is  respited  until  10:00  a.m.  11-25-53. 

No.  1 :  Attorneys  E.  B.  Williams  and  Colman 
B.  Stein  present. 

No.  2 :  Attorneys  William  Collins  and  Charles 
Margiotti  present. 

Kirkland,  J.  (Reporter-Spatzer)  Cert,  filed. 

Nov  25  Each:  Trial  Resumed ;  same  jury. 

Case  respited  until  10:00  a.m.  11-30-53; 

No.  1  :  Attorneys  E.  B.  Williams  and  Colman 
B.  Stein  present. 

No.  2 :  Attorneys  William  Collins  and  Charles 
Margiotti  present. 

Kirkland,  J.  (Reporter-Spatzer)  Cert,  filed. 

Nov  25  Each:  Transcript  of  Proceedings,  Yol.  1,  Pages 
1-98,  Tuesday,  Nov.  17,  1953: 

Yol.  3,  Pages  268-411,  Thursday,  November  19, 


Yol.  4,  Pages  412-534,  Monday,  November  23, 
1953; 
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Date 

1953 

Nov  30 

Nov  30 
Nov  30 


Dec  1 

Dec  1 


Proceedings 

Vol.  5,  Pages  535-687,  Tuesday,  November  24, 
1953,  filed. 

(Court’s  Copy)  (Reporter-Spatzer) 

Each :  Transcript  of  Proceedings,  Tuesday, 
November  17,  1953,  Pages  1-52; 

Vol.  2,  Wednesday,  November  18,  1953;  Pages 
99-267 ; 

Vol.  6,  Wednesday,  November  25,  1953,  Pages 
688-786,  filed. 

(Court’s  Copy)  (Reporter-Spatzer) 

No.  2:  Recognizance  in  the  sum  of  $5,000.00 
taken  with  Mildred  C.  Ryan,  Surety,  filed. 

Each:  Trial  Resumed;  same  jury; 

Juror  #7,  James  Harrell  reported  late  and 
was  fined  in  the  amount  of  Five  Dollars 
($5.00)  for  contempt  of  Court;  said  fine  to 
be  paid  not  later  than  12-7-53 ; 

Case  respited  until  10 :00  a.m.  J.  I. 

No.  1:  Attorneys  Edward  B.  Williams  and 
Coleman  Stein  present. 

No.  2:  Attorneys  Charles  Margrotti  and  Wil¬ 
liam  Collins  present.  Kirkland,  J. 

Each:  Trial  Resumed;  same  jury; 

Case  respited  until  10 :00  a.m.  12-2-53. 

No.  1:  Attorneys  Edward  B.  Williams  and 
Coleman  Stein  present. 

No.  2 :  Attorneys  Charles  Margrotti  and  Wil¬ 
liam  Collins  present. 

Kirkland,  J.  (Reporter-Spatzer)  Cert,  filed. 

Each:  Transcript  of  Proceedings,  Vol.  7,  Mon¬ 
day,  November  30, 1953,  Pages  787-931,  filed. 

(Court  Copy)  (Reporter-Spatzer) 


8a 


22  Docket  Entries. 

Date  Proceedings 

1953 

Dec  2  Each :  Trial  Resumed ;  same  jury ; 

Case  respited  until  10:00  a.m.  12-3-53; 

No.  1 :  Attorneys  Edward  B.  Williams  and 
Coleman  Stein  present. 

No.  2:  Attorneys  Charles  Margiotti  and  Wil¬ 
liam  Williams  present. 

Kirkland,  J.  (Reporter-Spatzer)  Cert,  filed. 

Dec  2  Each:  In  Re:  Juror  #7,  James  Harrell,  order 
for  contempt,  signed.  Kirkland,  J. 

23  Dec  2  Each :  Transcript  of  Proceedings,  Vol.  8,  Tues¬ 

day,  December  1, 1953,  Pages  932-1063,  filed. 

(Court  Copy)  (Reporter-Spatzer) 

Dec  3  Each:  Trial  Resumed;  same  jury; 

Case  respited  until  10:00  a.m.  12-4-53. 

Dec  3  No.  1:  Attorneys  E.  B.  Williams  and  Coleman 
Stein  present. 

No.  2:  Attorneys  William  Collins  and  Charles 
Margiotti  present. 

Kirkland,  J.  (Reporter-Spatzer)  Cert,  filed. 

Dec  3  Each:  Transcript  of  Proceedings,  Vol.  9,  Wed¬ 
nesday,  December  2,  1953,  Pages  1064-1215, 
filed.  * 

24  (Court  Copy)  (Reporter-Spatzer) 

Dec  7  Each:  Trial  Resumed;  same  jury; 

Case  respited  until  10 :00  a.m.  12-8-53 ; 

No.  1:  Attorneys  Edward  B.  Williams  and 
Colman  Stein  present. 

No.  2 :  Attorneys  William  Collins  and  Charles 
Margiotti  present. 

Kirkland,  J.  (Reporter-Spatzer)  Cert,  filed. 
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Date  Proceedings 

1953  ; 

Dec  7  Each:  Transcript  of  Proceedings,  Vol.  10, 
Thursday,  December  3,  1953,  Pages  1216- 
1341,  filed. 

(Court  Copy)  (Reporter-Spatzer) 

Dec  8  Each :  Trial  Resumed ;  same  jury ; 

Case  respited  until  10:00  a.m.  12-9-53.  ; 

No.  1:  Attorneys  Edward  B.  Williams  and 
Colman  Stein  present. 

No.  2 :  Attorneys  William  Collins  and  Charles 
•< 

Margiotti  present.  9^ 

Kirkland,  J.  (Reporter-Spatzer)  Cert,  filed. 

Dec  8  Each:  Transcript  of  Proceedings,  Vol.  11,  Mon¬ 
day,  December  7,  1953,  Pages  1342-1487, 
filed. 

(Court  Copy)  (Reporter-Spatzer) 

Dec  9  Each:  Trial  Resumed;  same  jury; 

Case  respited  until  10:00  a.m.  12-10-53; 

No.  1 :  Attorneys  Edward  B.  Williams  and 
Colman  Stein  present. 

No.  2 :  Attorneys  William  Collins  and  Charles 
Margiotti  present. 

Kirkland,  J.  (Reporter-Spatzer)  Cert,  filed. 

Dec  9  Each :  Transcript  of  Proceedings,  Vol.  12,  Tues- 
day,  December  8,  1953,  Pages  1488-1635, 
filed. 

(Court  Copy)  (Reporter-Spatzer) 

Dec  10  Each:  Trial  Resumed;  same  jury; 

No.  1:  Verdict:  Guilty  on  Count  two  of  the 
indictment ; 

Not  Guilty  on  Count  Three  of  the  indictment; 

Jury  polled  as  to  Count  Two  only; 
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Date 

1953 


Dec  10 


Dec  11 


Dec  14 


Dee  14 


Dec  16 


Proceedings 

Defendant  committed  to  the  District  of  Colum¬ 
bia  Jail; 

Commitment  Issued. 

Deft’s  prayers  1  through  17,  filed. 

No.  1 :  Attorneys  Edward  B.  Williams  and  Col- 
man  Stein  present. 

Kirkland,  J.  (Reporter-Spatzer)  Cert,  filed. 

No.  2:  Verdict:  Not  Guilty  on  Counts  two 
and  three; 

Defendant  Discharged ; 

Attorneys  William  Collins  and  Charles  Mar- 
giotti  present. 

Kirkland,  J.  (Reporter-Spatzer)  Cert,  filed. 

Each :  Transcript  of  Proceedings,  Vol.  13,  Wed¬ 
nesday,  December  9,  1953,  Pages  1636-1769, 
filed. 

(Court  Copy)  (Reporter-Spatzer) 

Each:  Transcript  of  Proceedings,  Thurs.,  Dec. 
10,  1953,  Vol.  14,  Pages  1770-1869,  inclusive, 
filed. 

(Court’s  copy)  (Reporter-Spatzer) 

No.  1 :  Order  granting  motion  of  defendant  to 
extend  the  time  in  which  to  file  a  motion  for 
acquittal  and  a  motion  for  a  new  trial  to  and 
through  December  21, 1953,  filed.  Kirkland, 
J. 

No.  1 :  Motion  of  defendant  for  acquittal  and/or 
for  a  new  trial,  filed.  Cert,  of  Serv. 


*  (see  2-8-54) 
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1954 

Jan  4 
Jan  4 
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31 


Proceedings 

No.  1:  Sentence:  It  is  adjudged  that  in  the 
a  new  trial  argued  and  denied. 

No.  1:  Sentence:  It  is  adjudged  that  in  the 
event  that  there  is  an  appeal  by  the  Parole 
Board  from  the  ruling  of  Judge  Edward  M. 
Curran  on  the  writ  of  Habeas  Corpus  ap¬ 
plied  for  in  the  defendant’s  behalf,  and  if 
there  is  an  adverse  ruling  to  the  defendant 
on  that  by  the  United  States  Court  of  Ap¬ 
peals  for  the  District  of  Columbia  Circuit,  ^ 
the  sentence  of  this  Court  is  that  the  defend¬ 
ant  be  fined  the  sum  of  Ten  Thousand  Dol¬ 
lars  ($10,000.00)  and  that  he  be  and  is  here¬ 
by  committed  to  the  custody  of  the  Attorney 
General  or  his  authorized  representative 
for  imprisonment  for  a  term  of  One  (1)  year 
to  Three  (3)  years,  said  sentence  to  run  con¬ 
secutively  to  the  sentence  imposed  by  the 
United  States  District  Court  for  the  South¬ 
ern  District  of  New  York,  or  if  this  be  a 
fresh  sentence  then  the  sentence  of  the  Court 
is  that  the  defendant  be  fined  the  sum  of  Ten 
Thousand  Dollars  ($10,000.00)  and  that  the 
said  defendant  is  hereby  committed  to  the 
custody  of  the  Attorney  General  or  his  au-  *3 
thorized  representative  for  imprisonment 
for  a  term  of  One  (1)  year  to  Three  (3) 
years. 

Attorney  Edward  B.  Williams  present. 

Bond  pending  appeal  fixed  at  $5,000.00. 

Kirkland,  J.  (Reporter-Rawls)  J.  I. 
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Date  Proceedings 

1954 

Jan  4  No.  1:  Notice  of  Appeal,  filed. 

Clerk’s  Fee  $5.00  paid  and  credited  to  the 
United  States. 

Recognizance  on  Appeal  in  the  sum  of  $5000.00 
taken  with  Mildred  C.  Ryan,  Surety,  filed. 

Jan  6  No.  1:  Transcript  of  Proceedings,  Monday,  De¬ 
cember  21,  1953,  Pages  1-6,  filed.  (Clk’s. 
Copy)  (Reporter — Rawls) 

Jan  8  No.  1:  Judgment  &  Commitment  of  1-4-54,  filed. 

35  Kirkland,  J. 

Jan  9  No.  1:  Transcript  of  Proceedings,  January  4, 
1954,  Pages  1-7,  filed.  (Clerk’s  Copy)  (Re¬ 
porter — Rawls) 

Jan  25  No.  1 :  Designation  of  Record,  filed.  Cert,  of 
Serv. 

Feb  4  No.  1 :  Counterdesignation  of  Record,  filed.  Cert, 
of  Serv. 

*1953 

Dec  10  Each :  Request  of  Foreman,  Louis  E.  Luria  for 
testimony  of  Kumony  &  Cunningham,  filed. 
(Filed  in  Clerk’s  Office  2-8-54) 

3G 

1954 

Feb  10  No.  1:  Motion  of  deft,  to  authorize  Clerk  to 
transfer  original  record  to  the  Court  of  Ap¬ 
peals,  filed.  Cert,  of  Serv. 

Feb  11  No.  1 :  Order  extending  time  for  filing  exhibits 
introduced  into  evidence  to  and  including 
Tuesday,  February  23,  1954,  filed. 

Kirkland,  J.  (Reporter — Rawls) 
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Date 

1954 

Feb  11 


Feb  11 


Feb  11 
Feb  18 

Feb  19 


Docket  Entries. 


Proceedings 


37 


No.  1 :  Order  authorizing  the  Clerk  of  this  Court 
to  transmit  to  the  United  States  Court  of 
Appeals  the  original  papers,  including  the 
original  exhibits  and  the  original  transcript 
in  his  possession  which  was  prepared  for 
the  Court,  constituting  the  entire  record  in 
this  matter,  filed.  Kirkland,  J. 

No.  1 :  Government’s  Exhibits  1  thru  5 ;  9  thru 
26 ;  28  thru  53,  filed. 

Defendant’s  Exhibits  1,  2,  3,  4,  5,  6,  7,  8^  9,  14,  „o 
15,  16,  17,  filed. 

No.  2:  Defendant’s  Exhibits  Nos.  1,  4,  filed. 

No.  1:  Transcript  of  Proceedings,  January  4, 
1954,  Pages  1-26,  filed. 

(Court  Clerk’s  Copy)  (Reporter — Rawls) 

No.  1 :  Record  on  Appeal  delivered  to  Thurman 
Arnold,  Atty.  Clerk’s  Fee  $1.00  paid  and 
credited  to  the  United  States. 

A  True  Copy 

Test:  39 

Harry  M.  Hull,  Clerk, 


Deputy  Clerk. 
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Indictment. 

Filed  Oct.  17,  1952 

UNITED  STATES  DISTRICT  COURT 
For  the  District  of  Columbia. 

Holding  a  Criminal  Term 

(Grand  Jury  Impaneled  on  to  wit,  August  4,  1952, 
and  sworn  in  on  to  wit,  August  5,  1952.) 


United  States  of  America 


v. 


Jacob  Freidus 
and 

Larry  Knohl 


Cr.  No. 
1608-52 
Vio.  Title 
18,  *  1001, 
U.  S.  Code 
and  §  371, 
U.  S.  Code 
1948  Ed. 


Count  One 

The  Grand  Jury  charges: 

1.  That  at  all  times  hereinafter  mentioned  and  up  to 
the  date  of  the  return  of  this  indictment,  the  Reconstruction 
Finance  Corporation  was  an  agency  of  the  United  States 

42  and  a  body  corporate,  whose  capital  stock  was  wholly  owned 
by  the  United  States  and  in  which  the  United  States  had 
a  proprietary  interest. 

2.  That  on  to  wit,  January  23,  1947,  the  Reconstruction 
Finance  Corporation,  after  an  application  duly  and  prop¬ 
erly  made  to  it  as  an  agency  of  the  United  States,  ap¬ 
proved  a  loan  to  the  Aireon  Manufacturing  Corporation, 
of  Kansas  City,  Kansas  (hereinafter  referred  to  as  the 
Aireon  Corporation),  in  the  sum  of  to  wit,  $1,500,000.00, 


Indictment . 


under  certain  specified  conditions  which  provided  among 
other  things  for  certain  assets  of  the  Aireon  Corporation 
to  be  pledged  as  security  for  the  loan,  and  for  the  repay¬ 
ment  of  the  loan  by  the  Aireon  Corporation  to  the  Recon¬ 
struction  Finance  Corporation.  Disbursements  to  said 
Aireon  Corporation,  under  the  loan,  began  shortly  there¬ 
after. 

3.  That  several  months  thereafter  the  Aireon  Corpora¬ 
tion  failed  to  make  the  required  payments  to  the  Recon¬ 
struction  Finance  Corporation  under  the  loan  conditions 
and  on  to  wit,  January  17,  1950,  by  order  of  the  United 
States  District  Court  for  the  District  of  Kansas,  the  Re¬ 
construction  Finance  Corporation  became  the  owner  of  the 
assets  of  the  Aireon  Corporation  pledged  as  security  for 
the  aforementioned  loan  and  continued  to  be  the  owner 
of  said  assets  until  they  w’ere  sold  by  the  Reconstruction 
Finance  Corporation  on  or  about  January  29,  1951. 

4.  That  after  the  Korean  conflict  broke  out  in  the  sum¬ 
mer  of  1950,  several  business  and  manufacturing  concerns 
manifested  an  interest  in  the  productive  facilities  and  the 
aforementioned  assets  of  the  Aireon  Corporation  and  made 
offers  of  purchase  to  the  Reconstruction  Finance  Corpora¬ 
tion,  and  the  Reconstruction  Finance  Corporation  being  in¬ 
terested  in  these  offers,  took  them  under  consideration, 
with  a  view  to  determining  which  of  the  offers  of  purchase 
it  w4 5 * 7ould  be  to  the  best  interest  of  the  United  States  to 
accept.  A  strong  determining  factor  in  this  connection 
would  be  the  financial  status  and  condition  of  the  various 
parties  and  concerns  who  had  made  or  would  make  offers 
of  purchase  to  the  Reconstruction  Finance  Corporation  for 

said  assets. 

\ 

5.  That  in  this  connection,  the  Reconstruction  Finance 

Corporation  on  to  wit,  July  26,  1950,  vdiile  the  aforemen¬ 

tioned  offers  to  purchase  the  assets  of  the  Aireon  Cor- 
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poration  were  still  under  consideration,  received  at  Kansas 
City,  Missouri,  a  bid  and  offer  of  purchase,  purportedly 
made  by  and  on  behalf  of  the  Starrett  Television  Corpora¬ 
tion  of  New  York  City,  New  York,  a  corporation  in  which 
one  Jacob  Freidus  and  his  wife  Claire  Freidus  owned 
the  controlling  stock.  This  bid  and  offer  of  purchase  was 
signed  “Larry  Knohl”  and  indicated  that  said  Larry  Knohl 
was  Vice  President  of  the  Starrett  Television  Corporation. 
This  bid  and  offer  of  purchase  also  mentioned  facts  in¬ 
dicating  the  financial  responsibility  of  the  Starrett  Tele¬ 
vision  Corporation  and  stated  that  said  corporation  would 
pay  the  sum  of  $600,000.00  for  all  assets  of  the  Aireon 
Corporation  owned  by  the  Reconstruction  Finance  Corpo¬ 
ration,  with  the  exception  of  a  few  assets  such  as  accounts 
receivable,  cash  on  hand  and  notes  payable  to  the  Aireon 
Corporation.  The  aforesaid  bid  and  offer  of  purchase  also 
stated  that  the  prospective  purchaser  would  pay  the  sum 
of  $100,000.00  to  the  Reconstruction  Finance  Corporation 
on  the  consummation  of  the  transaction,  with  the  balance 
of  the  purchase  money  to  be  amortized  over  a  period  of 
ten  years.  In  connection  with  the  aforesaid  bid  and  offer 
of  purchase  of  July  26,  1950,  as  evidence  of  good  faith  and 
as  “earnest  money”,  the  Reconstruction  Finance  Corpo¬ 
ration  at  Kansas  City,  Missouri,  was  given  a  certified 
check  drawn  on  the  Modern  Industrial  Bank  of  New  York 
City,  New  York,  in  the  sum  of  $15,000.00  by  the  Starrett 
Television  Corporation,  said  certified  check  being  signed  on 
behalf  of  the  said  corporation  by  Eleanor  Harris  and 
Jacob  Freidus. 

6.  That  on  to  wit,  August  2,  1950,  the  Reconstruction 
Finance  Corporatoin  at  Washington,  1).  C.,  which  then  had 
the  aforementioned  bid  and  offer  of  purchase  of  July  26, 
1950,  under  consideration,  received  a  further  communica¬ 
tion,  referring  to  this  same  bid  and  offer  of  purchase  set 
forth  and  referred  to  in  paragraph  five  above,  through  a 
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letter  dated  August  2,  1950,  purportedly  from  the  Star- 
rett  Television  Corporation,  signed  “Larry  Knohl”,  and 
indicating  that  said  Larry  Knohl  was  Vice  President  of 
said  corporation.  This  communication  referred  to  an  al¬ 
leged  financial  statement  of  the  Starrett  Television  Corpo¬ 
ration  as  of  February  28,  1950,  a  copy  of  which  alleged 
financial  statement  was  inclosed  and  said  communication 
also  stated  that  the  financial  status  and  condition  of  the 
Starrett  Television  Corporation  had  materially  improved 
in  certain  stated  respects  since  February  28,  1950. 

7.  That  on  to  wit,  August  2,  1950,  and  at  the  District 
of  Columbia,  the  defendants  Jacob  Freidus  and  Larry 
Knohl,  in  the  same  further  communication,  letter  and  in¬ 
closure  referred  to  in  the  preceding  paragraph  which  was 
received  by  the  Reconstruction  Finance  Corporation  on  or 
about  that  date,  and  which  was  then  and  there  related  to 
and  was  a  matter  within  the  jurisdiction  of  the  Recon¬ 
struction  Finance  Corporation,  an  agency  of  the  United 
States  Government,  unlawfully,  feloniously,  knowingly  and 
willfully  made  false,  fictitious  and  fraudulent  statements 
and  representations  in  that  the  letter  of  August  2,  1950, 
just  referred  to,  purportedly  from  the  Starrett  Television 
Corporation,  which  had  been  signed  by  the  defendant, 
Larry  Knohl,  “Larry  Knohl”,  and  indicating  that  said 
Larry  Knohl  was  Vice  President  of  said  corporation,  and 
the  inclosure  delivered  with  said  letter,  that  is  to  say,  the 
alleged  financial  statement  as  of  February  28,  1950,  which 
the  defendants  delivered  and  caused  to  be  delivered  to  the 
Reconstruction  Finance  Corporation,  contained  the  follow¬ 
ing  false,  fictitious  and  fraudulent  statements  and  repre¬ 
sentations,  as  said  defendants  well  knew: 

1.  The  letter  of  August  2,  1950,  purportedly  from 
the  Starrett  Television  Corporation  and  signed  “Larrv 
Knohl”  had  typed  immediately  below  said  signature, 
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“Larry  Knohl  Vice  President”,  which  statement  and 
representation  was  false,  fictitious  and  fraudulent,  in 
that  Larry  Knohl  was  not  on  to  wit,  August  2,  1950 
Vice  President  of  the  aforementioned  Starrett  Televi¬ 
sion  Corporation. 

2.  The  alleged  financial  statement  as  of  February 
28,  1950,  inclosed  in  the  aforementioned  letter  of  Au¬ 
gust  2, 1950,  was  false,  fictitious  and  fraudulent,  in  that 
whereas  the  alleged  financial  statement  stated  and  rep¬ 
resented  that  the  total  capital  stock  of  the  Starrett 
Television  Corporation  consisted  of  200  shares  of  com¬ 
mon  stock,  no  par  value,  listed  at  and  allegedly  worth 

53  $200.00,  and  200  shares  of  preferred  stock,  no  par 
value,  listed  at  and  allegedly  worth  $339,800.00,  in 
truth  and  in  fact,  the  total  capital  stock  of  the  Star¬ 
rett  Television  Corporation  on  February  28,  1950,  con¬ 
sisted  only  of  200  shares  of  common  stock,  no  par 
value. 

3.  The  alleged  financial  statement  as  of  February 
28,  1950,  inclosed  in  the  aforementioned  letter  of  Au¬ 
gust  2,  1950,  was  further  false  fictitious  and  fraudulent 
in  that  whereas  the  alleged  financial  statement  stated 
and  represented  that  on  February  28,  1950,  the  surplus 
of  the  Starrett  Television  Corporation  amounted  to 
$109,420.01,  in  truth  and  in  fact,  the  Starrett  Televi¬ 
sion  Corporation  on  that  date  was  actually  operating 

54  at  a  deficit. 

4.  The  alleged  financial  statement  as  of  February 
28,  1950,  inclosed  in  the  aforementioned  letter  of  Au¬ 
gust  2, 1950,  was  further  false,  fictitious  and  fraudulent 
in  that  whereas  the  alleged  financial  statement  stated 
and  represented  that  as  of  February  28,  1950,  the 
Loans  Payable  of  the  Starrett  Television  Corporation 
amounted  to  $28,450.11,  in  truth  and  in  fact,  the  Loans 
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Payable  of  the  Starrett  Television  Corporation,  as 
of  February  28,  1950  amounted  to,  to  wit,  $637,300.11. 

(Violation  of  Title  18,  Section  1001,  United  States 
Code,  1948  Edition.) 

Count  Two 

1.  The  Grand  Jury  charges  and  realleges  all  of  the  alle¬ 
gations  contained  in  paragraphs  one  to  six,  inclusive,  in 
Count  One  of  this  indictment. 

And  the  Grand  Jury  further  charges : 

2.  That  on  to  wit,  August  2,  1950,  and  at  the  District  of 
Columbia,  the  defendants  Jacob  Freidus  and  Larry  Knohl, 
in  connection  with  this  same  further  communication,  letter 
and  inclosure  referred  to  in  paragraph  six,  in  Count  One  of 
this  indictment,  which  was  received  by  the  Reconstruction 
Finance  Corporation  on  or  about  that  date,  and  which  was 
then  and  there  related  to  and  was  a  matter  within  the  juris¬ 
diction  of  the  Reconstruction  Finance  Corporation,  an 
agency  of  the  United  States,  unlawfully,  feloniously,  know¬ 
ingly  and  wilfully  made  and  used  and  caused  to  be  made  and 
used,  certain  false  writings  and  documents,  knowing  the 
same  to  contain  false,  fictitious  and  fraudulent  statements 
and  entries,  in  that,  the  letter  of  August  2,  1950,  just  re¬ 
ferred  to,  purportedly  from  the  Starrett  Television  Corpo¬ 
ration,  which  had  been  signed  by  the  defendant,  Larry 
Knohl,  “Larrv  Knohl”,  and  indicating  that  Larry  Knohl  was  57 
Vice  President  of  said  corporation  and  the  inclosure  de¬ 
livered  with  said  letter,  that  is  to  say,  the  alleged  financial 
statement  as  of  February  28,  1950,  contained  the  following 
false,  fictitious  and  fraudulent  statements  and  entries:  as 
said  defendants  well  knew: 

1.  The  letter  of  August  2,  1950  purportedly  from  the 
Starrett  Television  Corporation  and  signed  “Larry 
Knohl”  had  typed  immediately  below  said  signature, 
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“Larry  Knohl  Vice  President”,  which  statement  and 
representation  was  false,  fictitious  and  fraudulent,  in 
that  Larry  Knohl  was  not  on  to  wit,  August  2,  1950 
Vice  President  of  the  aforementioned  Starrett  Televi¬ 
sion  Corporation. 

2.  The  alleged  financial  statement  as  of  February  28, 
1950,  inclosed  in  the  aforementioned  letter  of  August 
2,  1950,  was  false,  fictitious  and  fraudulent,  in  that 
whereas  the  alleged  financial  statement  stated  and  rep¬ 
resented  that  the  total  capital  stock  of  the  Starrett 
Television  Corporation  consisted  of  200  shares  of  com¬ 
mon  stock,  no  par  value,  listed  at  and  allegedly  worth 

59  $200.00,  and  200  shares  of  preferred  stock,  no  par 

value,  listed  at  and  allegedly  worth  $339,800.00,  in  truth 
and  in  fact,  the  total  capital  stock  of  the  Starrett  Tele¬ 
vision  Corporation  on  February  28, 1950,  consisted  only 
of  200  shares  of  common  stock,  no  par  value. 

3.  The  alleged  financial  statement  as  of  February 
28, 1950,  inclosed  in  the  aforementioned  letter  of  August 
2,  1950,  was  further  false,  fictitious  and  fraudulent  in 
that  whereas  the  alleged  financial  statement  stated  and 
represented  that  on  February  28,  1950,  the  surplus  of 
the  Starrett  Television  Corporation  amounted  to  $109,- 
420.01,  in  truth  and  in  fact,  the  Starrett  Television 
Corporation  on  that  date  was  actually  operating  at  a 
deficit. 

^  4.  The  alleged  financial  statement  as  of  February 

28, 1950,  inclosed  in  the  aforementioned  letter  of  August 
2,  1950,  was  further  false,  fictitious  and  fraudulent  in 
‘  that  whereas  the  alleged  financial  statement  stated  and 
represented  that  as  of  February  28,  1950,  the  Loans 
Payable  of  the  Starrett  Television  Corporation 
amounted  to  $28,450.11,  in  truth  and  in  fact,  the  Loans 
Payable  of  the  Starrett  Television  Corporation,  as  of 


21a 


Indictment.  61 


February  28,  1950,  amounted  to,  to  wit,  $637,300.11 
(Violation  of  Title  18,  Section  1001,  United  States  Code, 

1948  Edition). 

Count  Three 

1.  The  Grand  Jury  charges  and  realleges  all  of  the  alle¬ 
gations  contained  in  paragraphs  one  to  four,  inclusive,  in 
Count  One  of  this  indictment. 

And  the  Grand  Jury  further  charges: 

2.  That  commencing  on  to  wit,  July  1,  1950,  and  continu¬ 
ing  thereafter  until  on  or  about  November  1,  1950,  the  de¬ 
fendants  Jacob  Freidus  and  Larry  Knohl,  in  the  District  62 
of  Columbia,  within  the  jurisdiction  of  this  Court  and  at 
New  York  City,  New  York,  and  divers  other  places  within 

the  United  States,  unlawfully,  knowingly,  wilfully  and 
feloniously,  conspired,  combined,  confederated  and  agreed 
together  and  with  each  other  and  with  divers  other  persons 
whose  names  are  to  the  Grand  Jury  unknown,  to  commit 
offenses  against  the  United  States,  that  is  to  say,  offenses 
all  in  violation  of  Title  18,  Section  1001,  United  States  Code, 

1948  Edition. 

3.  The  Grand  Jury  is  not  certain  of  the  exact  place  where 
the  aforesaid  and  hereinafter  mentioned  conspiracy  w’as 
first  formed.  There  is  no  doubt,  howTever,  that  the  said 
conspiracy  was  planned  and  designed  and  intended  by  the  ^ 
defendants  to  continue  and  did  continue  and  was  in  exist¬ 
ence  and  operation  in  the  District  of  Columbia  throughout 

the  period  from  to  wit,  July  1  to  November  1,  1950. 

4.  Tt  wras  the  plan,  intention  and  purpose  of  the  aforesaid 
conspiracy,  that  the  defendants  would  endeavor  to  pur¬ 
chase  through  and  allegedly  for  the  Starrett  Television 
Corporation,  Newr  York  City,  New’  York,  the  assets  of  the 
aforementioned  Aireon  Corporation,  from  the  Reconstrue- 
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tion  Finance  Corporation,  with  the  exception  of  a  few  assets 
such  as  accounts  receivable,  cash  on  hand,  and  notes  pay¬ 
able  to  the  Aireon  Corporation,  and  then  use  or  dispose  of 
said  assets,  in  a  way  that  the  defendants  felt  was  and  would 
be,  the  most  profitable  to  them. 

5.  It  was  also  planned,  intended  and  agreed  by  the  de¬ 
fendants  that  as  part  of  the  aforesaid  conspiracy,  any  and 
all  offers  of  purchase  made  to  the  Reconstruction  Finance 
Corporation  for  the  aforesaid  assets  of  the  Aireon  Cor¬ 
poration,  should  and  would  be  made  for  and  on  behalf  of  the 
Starrett  Television  Corporation  by  the  defendant  Larrv 
Knohl,  as  an  alleged  Vice  President  of  the  Starrett  Tele¬ 
vision  Corporation,  when  in  truth  and  in  fact,  as  the  defend¬ 
ants  well  knew,  the  defendant  Larry  Knohl  was  not  and 
would  not  be,  at  the  time  of  making  of  the  aforesaid  offer 
or  offers  of  purchase,  Vice  President  of  said  corporation, 
or  even  a  stockholder  thereof. 

As  part  of  the  same  conspiracy  and  to  accomplish  its 
various  ends  and  purposes,  the  defendants  well  knew,  took 
into  consideration  and  relied  heavily  on  the  fact,  that  Jacob 
Freidus,  and  his  wife,  Claire  Freidus,  were  the  controlling 
stockholders  of  the  Starrett  Television  Corporation,  and  be¬ 
lieved  that  the  defendant,  Jacob  Freidus,  because  of  this 
fact  and  because  of  the  fact  that  theretofore  on  various  oc¬ 
casions  he  had  loaned  large  sums  of  monev  to  the  Starrett 
Television  Corporation  for  business  and  financial  needs, 
^  for  which  sums  the  said  corporation  was  still  heavily  in¬ 
debted  to  him,  was  and  would  be  able  to  direct  and  control 
any  and  all  action  taken  by  the  Starrett  Television  Corpo¬ 
ration,  particularly,  in  the  aforesaid  matter  of  the  proposed 
purchase  by  said  corporation  of  the  aforementioned  assets 
of  the  Aireon  Corporation  from  the  Reconstruction  Finance 
Corporation. 

It  was  also  planned,  intended  and  agreed  by  the  defend¬ 
ants  as  part  of  the  aforesaid  conspiracy  that  in  any  and  all 


23a 


Indictment. 


67 


offers  made  to  the  Reconstruction  Finance  Corporation  to 
purchase  the  aforementioned  assets  of  the  Aireon  Corpora¬ 
tion  for  the  Starrett  Television  Corporation  and  in  data, 
information  and  statement  furnished  to  the  Reconstruction 
Finance  Corporation  in  connection  therewith,  the  defend¬ 
ants,  who  knew  the  true  financial  condition  of  the  said 
Starrett  Television  Corporation,  during  1950,  particularly, 
as  to  its  assets,  liabilities  and  capital,  would  make  false, 
fictitious  and  fraudulent  statements  and  representations  to 
the  Reconstruction  Finance  Corporation  as  to  these  mat¬ 
ters,  so  that  the  Starrett  Television  Corporation  might  be 
named  as  the  successful  bidder  by  the  Reconstruction 
Finance  Corporation,  and  that  for  the  same  reason,  if,  as  gg 
was  expected  by  the  defendants,  prior  to  passing  favorably 
on  any  bid  or  offer  made  by  or  on  behalf  of  the  Starrett 
Television  Corporation  to  purchase  the  aforementioned  as¬ 
sets  to  the  Aireon  Corporation,  the  Reconstruction  Finance 
Corporation  would  require  the  Starrett  Television  Corpora¬ 
tion  to  file  with  them  a  detailed  financial  statement  for  all 
or  a  part  of  the  year  1950,  disclosing  and  showing  the  assets, 
liabilities  and  capital  of  the  Starrett  Television  Corpora¬ 
tion  during  that  period,  that  instead  of  giving  the  true  facts 
to  the  Reconstruction  Finance  Corporation,  the  defendants 
would  give  and  furnish  false,  fictitious  and  fraudulent  facts 
as  to  the  assets,  liabilities  and  capital  of  the  Starrett  Tele¬ 
vision  Corporation,  so  that  said  corporation  might  be  named 
as  the  successful  bidder  by  the  Reconstruction  Finance  Cor¬ 
poration  for  the  aforesaid  assets  of  the  Aireon  Corpora-  69 
tion. 

t 

Overt  Acts 

At  the  times  and  places  hereinafter  mentioned,  the  de¬ 
fendants  committed,  among  others,  the  following  overt  acts 
in  furtherance  of  the  said  conspiracy  and  to  effect  the  object 
thereof : 
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1.  That  on  to  wit,  July  28,  1950,  the  defendant  Larry 
Knohl  returned  to  Washington,  D.  C.,  from  a  part  of  the 
United  States,  the  exact  name  and  location  of  which,  is 
to  the  Grand  Jury  unknown. 

2.  That  on  to  wit  July  31,  1950,  the  defendants  Jacob 
Freidus  and  Larry  Knohl,  caused  Leo  B.  Parker  to  confer 
at  Washington,  D.  C.,  with  Walter  Dunham  of  the  Recon¬ 
struction  Finance  Corporation. 

3.  That  on  to  wit,  July  31,  1950,  the  defendant  Larry 
Knohl  at  Washington,  D.  C.,  requested  the  defendant  Jacob 
Freidus  at  New  York,  New  York,  to  send  to  him  at  Wash- 
ington,  D.  C.,  a  copy  of  an  alleged  financial  statement  of 
the  Starret  Television  Corporation. 

4.  That  on  to  wit,  August  1,  1950,  the  defendant  Jacob 
Freidus  sent  and  caused  to  be  sent  from  New  York,  New 
York,  to  the  defendant  Larry  Knohl  at  Washington,  D.  C., 
one  or  more  copies  of  an  alleged  financial  statement  of  the 
Starrett  Television  Corporation,  as  of  February  28,  1950. 

5.  That  on  to  wit,  August  2,  1950,  the  defendant  Larry 
Knohl  met  and  conferred  with  Leo  B.  Parker,  at  Washing¬ 
ton,  D.  C. 

6.  That  on  to  wit,  August  2,  1950,  the  defendants  Jacob 
jo  Freidus  and  Larry  Knohl,  prepared  and  caused  to  be  pre¬ 
pared  at  Washington,  D.  C.,  a  letter  purportedly  from  the 
Starrett  Television  Corporation  and  addressed  “Recon¬ 
struction  Finance  Corporation,  811  Vermont  Avenue,  N.  W., 
Washington,  D.  C.,  Attention  Mr.  Tom  Williams.” 

7.  That  on  to  wit,  August  2,  1950,  the  defendant  Larrv 
Knohl,  at  Washington,  D.  C.,  signed  the  aforementioned 
letter  referred  to  in  overt  act  number  five  of  this  count, 
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as  a  purported  officer  of  the  Starrett  Television  Corpora¬ 
tion,  by  signing  his  name,  Larry  Knolil,  immediately  after 
the  words  appearing  at  the  end  of  said  letter,  “Respect¬ 
fully  yours,  Starrett  Television  Corporation,  By _ _ _ ,” 

and  there  being  already  type  immediately  below  the  said 
signature  at  the  time  of  his  so  signing,  the  words,  Larry 
Knohl.  Vice  President. 

8.  That  on  to  wit,  August  2,  1950,  the  defendants  Jacob 
Freidus  and  Larry  Knohl,  caused  Leo  B.  Parker  to  deliver 
to  the  Reconstruction  Finance  Corporation  at  Washington, 

D.  C.,  the  original  letter  referred  to  in  overt  acts  numbers 
live  and  six  of  this  count  of  the  indictment  after  said  letter  ^ 
had  been  signed,  there  being  then  and  there  inclosed  in  and 
with  said  letter,  a  copy  of  the  aforementioned  alleged  finan¬ 
cial  statement  of  the  Starrett  Television  Corporation,  as  of 
February  28,  1950. 

9.  That  on  to  wit,  August  2,  1950,  the  defendants  Jacob 
Freidus  and  Larry  Knohl,  caused  to  be  sent  from  Washing¬ 
ton,  T).  C.,  to  Mr.  Harry  Jobes,  R.  F.  C.,  Kansas  City,  Mis¬ 
souri,  a  copy  of  the  same  letter  of  August  2,  1950,  referred 
to  in  overt  act  number  eight  above. 

10.  That  on  to  wit,  August  22,  1950,  the  defendants 
Jacob  Freidus  and  Larry  Knohl,  caused  Leo  B.  Parker,  at 
Washington,  D.  C.,  to  confer  with  Thomas  A.  Williams  and 
David  H.  Powell  of  the  Reconstruction  Finance  Corporation  75 
in  that  city. 

13.  That  on  to  wit,  August  23,  1950,  at  Washington, 

D.  C.,  the  defendants  Jacob  Freidus  and  Larry  Knohl  pre¬ 
pared  and  caused  to  be  prepared  at  Washington,  D.  C.,  a 
letter  addressed  to  the  Reconstruction  Finance  Corporation, 
Washington,  D.  C. 
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12.  That  on  to  wit,  August  31,  1950,  the  defendants 
Jacob  Freidus  and  Larry  Knohl  caused  Leo  B.  Parker,  at 
Washington,  D.  C.,  to  confer  with  Walter  Dunham  of  the 
Reconstruction  Finance  Corporation  in  that  city. 

13.  That  on  to  wit,  September  1,  1950,  at  Washington, 
D.  C.,  the  defendants  Jacob  Freidus  and  Larry  Knohl 
prepared  and  caused  to  be  prepared  a  letter  which  was 
shortly  thereafter  delivered  to  the  Reconstruction  Finance 
Corporation,  Washington,  D.  C. 

14.  That  on  to  wit,  September  1,  1950,  the  defendant, 
_  Larry  Knohl,  left  Washington,  D.  C.,  and  went  to  New  York, 
1 L  New  York,  to  confer  with  the  defendant,  Jacob  Freidus. 

15.  That  from  to  wit,  July  1,  1950  to  November  1,  1950, 
the  defendants  Jacob  Freidus  and  Larry  Knohl,  made  and 
caused  to  be  made  numerous  payments  at  Washington, 
D.  C.,  in  connection  with  the  cost  and  expense  of  maintain¬ 
ing  a  suite  of  rooms  at  the  Mayflower  Hotel,  Washington, 
D.  C.,  and  of  maintaining  and  operating  the  office  of  the 
Atlantic  Investors,  Inc.,  in  that  city. 

(Violation  of  Title  IS,  Section  371,  United  States 
Code,  194S  Edition.) 

Attorney  of  the  United  States 

70  in  and  for  the  District  of  Columbia 


A  truk  bill: 
Foreman 
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On  this  24th  day  of  October,  1952,  the  defendant  Larry 
Knohl  and  Jacob  Freidus,  appearing  in  proper  person  and 
by  his  attorney  W.  E.  Leahy  and  W.  Collins,  Esq.,  being 
arraigned  in  open  Court  upon  the  indictment,  the  substance 
of  the  charge  being  stated  to  him,  pleads  not  guilty  thereto. 

The  defendant  Jacob  Freidus  is  remanded  to  the  District 
Jail  and  time  is  extended  to  20  days  to  file  proper  motions. 

By  direction  of 


Burnita  Shelton  Matthews  80 
Presiding  Judge 
Criminal  Court  #4 


Harry  M.  Hull,  Clerk 
By  s/  James  S.  Gardener,  Jr., 
Deputy  Clerk 


Present : 

United  States  Attorney 
By  Emory  Reisinger 
Assistant  United  States  Attorney 

D.  Delehanty 
Official  Reporter 
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Filed  Nov.  21,  1952 
[Caption  Omitted.] 

Comes  now  defendant  Jacob  Freidus  by  his  attorneys 
and,  withdrawing  his  plea  of  not  guilty,  moves  to  dismiss 
the  indictment  herein,  averring  that  it  is  bad  in  substance, 
on  the  following  grounds: 

Count  1 

1.  The  charge  is  so  vague  and  indefinite  and  lacking 
in  essential  facts  as  not  to  advise  the  defendant  of  the  na¬ 
ture  and  cause  of  the  accusation  against  him.  There  is 
no  allegation  defendant  Freidus  knew  of  Knohl’s  letter  of 
August  2,  1950.  Also,  there  are  no  facts  alleged  showing 
that  the  financial  status  and  condition  of  the  Starrett  Com¬ 
pany  was  bad  or  that  the  Company  would  be  unable  to 
perform  any  contract  of  sale  made  with  it  by  the  Govern¬ 
ment. 

2.  There  is  no  venue  in  this  District;  the  allegations 
of  paragraphs  6  and  7  show  that  the  alleged  false  state¬ 
ments  were  contained  in  a  letter  mailed  from  New  York 
City. 

3.  The  defendant  is  entitled  to  be  tried  by  a  jury  of 
the  vicinage,  in  the  place  where  the  alleged  crime  was 
committed,  namely  New  York  City. 

4.  No  facts  are  set  forth  in  paragraph  7(l)-(4)  showing 
material  falsity,  or  falsity  at  all,  in  the  statements  al¬ 
legedly  made.  In  particular,  as  to: 

(a)  Par.  7(1) ;  there  is  nothing  to  show’  defendant  Knohl 
was  not  de  facto  vice-president  and  that  the  company  would 
be  bound  by  his  acts ;  or,  conversely,  that  the  company  ever 
repudiated  his  acts. 
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(b)  Par.  7(2);  there  are  no  facts  alleged  showing  the 
absence  of  preferred  stock  did  not  increase  the  value  of 
the  common  in  the  usual  way;  nor  are  anv  facts  set  forth 
showing  how  the  preferred  stock,  if  any,  was  other  than 
a  liability  as  distinguished  from  an  asset. 

(c)  Par.  7(3);  both  statements  made  could  be  true,  i.e. 
the  company  could  have  a  surplus  and  still  operate  at  a 
deficit. 

(d)  Par.  7(4);  the  company’s  loans  are  not  determina¬ 
tive  of  its  net  worth  and  no  allegations  are  made  that  it 
did  not  have  a  substantial  net  worth. 

5.  18  U.  S.  C.  A.  Section  1014  denounces  the  offense  °  * 
of  making  a  false  statement  for  the  purpose  of  influencing 
the  RFC,  to  which  a  two  year  penalty  is  attached.  This 

is  specific  legislation  which  prevents  the  Government 
charging  the  offense  under  18  U.  S.  C.  A.  Section  1001,  the 
General  Statute,  to  which  a  five  year  penalty  is  attached. 

i 

6.  The  indictment  fails  to  show  the  offense  was  within 
the  jurisdiction  of  the  RFC,  which  has  no  power  to  sell 
assets. 

7.  And  for  such  other  reasons  as  appear  on  the  face 
of  the  indictment  and  may  be  argued  at  the  hearing  hereof. 

i 

Count  2  87 

1-5.  Defendant  Freidus  makes  a  part  hereof  paragraphs 
1-7,  inclusive,  of  Count  1,  above. 

6.  Count  1  and  Count  2  are  in  law  identical  as  in  each 
Count  the  alleged  false  statements  are  contained  ip  the 
same  document,  i.e.,  the  letter  of  August  2,  1950. 

7.  Trying  the  defendant  on  Counts  1  and  2  would  place 
him  twice  in  jeopardy  for  the  same  offense. 
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Count  3 

1.  The  charge  is  so  vague  and  indefinite  and  lacking  in 
essential  facts  as  not  to  advise  the  defendant  of  the  nature 
and  cause  of  the  accusation  against  him. 

2.  The  only  charge  made  is  (par.  5)  that  defendants 
conspired  to  make  “false,  fictitious  and  fraudulent  state¬ 
ments  and  representations”  without  any  facts  being  alleged 
showing  what  these  statements,  etc.  would  be,  or  in  what 
way  they  would  be  false. 

3.  The  allegations  of  paragraph  5  are  argumentative, 
89  hypothetical  and  contingent  and  fail  to  state  facts. 

4.  And  for  such  other  reasons  as  appear  on  its  face 
and  may  be  argued  at  the  hearing  thereof. 

Wherefore  defendant  moves  that  the  indictment  and 
each  Count  thereof  be  dismissed. 

William  E.  Leahy 

Wm.  J.  Hughes,  Jr. 

Ben  Ivan  Melnicoff 
Bowen  Building 
Washington,  D.  C. 

Attorneys  for  Defendant 
Jacob  Freidus 
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Comes  dow  defendant  Jacob  Freidus  by  his  attorneys  and 
without  waiving  his  Motion  to  Dismiss  moves  this  Court 
that  the  United  States  be  ordered  to  furnish  him  with  a 
Bill  of  Particulars  in  the  following  respects: 

Count  1 

1.  Indictment,  par.  3:  To  whom  were  the  assets  of  the 
Aireon  Corporation  sold;  what  was  the  sale  price;  what  92 
were  the  terms  of  the  sale. 

2.  Indictment,  par.  4 :  What  were  the  names  of  the  com¬ 
panies  desirous  of  purchasing  the  assets  of  Aireon;  what 
were  their  assets;  what  offers,  tentative  or  otherwise,  did 
they  make;  to  what  extent  was  their  financial  condition 
“a  strong  determining  factor.” 

3.  Indictment,  par.  5:  Set  forth  the  exact  bid  and  offer 
of  purchase;  set  forth  a  photostatic  copy  of  the  certified 
check  signed  by  the  Starrett  Corporation. 

4.  Indictment,  par.  (i:  Set  forth  the  letter  of  August  2. 

1950  and  the  financial  statement  enclosed  therewith. 

93 

5.  Indictment,  par.  7(2):  In  what  way  was  it  material 
that  the  Starrett  Corporation  had  or  had  not  preferred 
stock;  likewise  in  what  way  was  it  material  that  the  com¬ 
pany  had  issued  ‘‘only  200  shares  of  common  stock”  as  dis¬ 
tinguished  from  a  larger  or  smaller  amount. 

G.  Indictment,  par.  7(3) :  In  what  way  is  there  any  con¬ 
tradiction  between  the  statement  that  the  company  had  a 
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surplus  and  the  alleged  fact  that  it  was  operating  at  a 
deficit,  bearing  in  mind  the  first  statement  refers  to  a  capi¬ 
tal  asset  and  the  second  refers  to  current  operations.  Like¬ 
wise,  in  what  way  does  a  current  operation  at  a  loss,  without 
Aireon,  indicate  a  similar  operation  with  Aireon. 

7.  Indictment,  par.  7(4) :  In  what  way  were  the  loans  of 
the  company  related  to  its  total  assets ;  what  were  the  com¬ 
pany’s  total  assets;  what  person  or  company  made  the 
loans  to  the  Starrett  Company. 

Count  2 

QK 

°  1.  Defendant  Freidus  hereby  makes  a  part  hereof  para¬ 

graphs  5,  6  and  7  of  his  foregoing  Motion  for  a  Bill  of  Par¬ 
ticulars,  Count  1. 

2.  Indictment,  count  2,  par.  2 :  Set  forth  the  exact  writ¬ 
ings  and  documents  alleged  to  contain  the  false  statements, 
namely,  (a)  the  letter  of  August  2,  1950;  (b)  its  enclosure, 
the  financial  statement. 

#  •  *  *  4  # 

William  E.  Leahy 
Wm.  J.  Hughes,  Jr. 
Ben  Ivan  Melnicoff 
Bowen  Building 

96  Washington,  D.  C. 

Attorneys  for  Defendant 
Jacob  Freidus 
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[Caption  Omitted.] 
Jan.  9,  1953 


This  case  having  come  on  to  be  heard  on  the  Motions  to 
Dsimiss  filed  by  the  defendants  Jacob  Freidus  and  Larry 
Knohl  and  the  Court  having  considered  the  points  and 
authorities  filed  by  counsel  on  both  sides  and  having  heard 
oral  argument  thereon,  it  is  by  the  Court  this  9th  day  of 
January,  1953,  98 

Ordered  and  decreed  :  that  the  Motions  to  Dismiss  be  and 
the  same  are  hereby  granted  as  to  count  one  of  the  indict¬ 
ment  and  the  Motions  to  Dismiss  be  and  the  same  are  here- 
bv  denied  as  to  counts  two  and  three  of  the  indictment. 

s/  James  R.  Kirkland 

Judge 

No  objection  as  to  form: 

s/  William  E.  Leahy 

Counsel  for  defendant  Jacob  Freidus 

s/  William  H.  Collins 

Counsel  for  defendant  Larry  Knohl 
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Order  on  Motions  for  a  Bill  of  Particulars. 

Filed  Jan.  9,  1953 
[Caption  Omitted.] 

This  case  having  come  on  to  be  heard  on  the  Motions 
for  a  Bill  of  Particulars  filed  by  the  defendants  Jacob 
Freidus  and  Larry  Knohl  and  the  Court  having  consid¬ 
ered  said  motions  on  the  points  and  authorities  filed  by 
counsel  for  both  sides,  after  respective  counsel  had  waived 
oral  argument  thereon  and  submitted  said  motions  for  the 
ruling  of  the  Court,  it  is  by  the  Court  this  9th  day  of  Janu¬ 
ary,  1953, 

101 

Ordered  and  decreed:  that  the  said  motions  for  a  Bill 
of  Particulars  are  granted  as  to  paragraphs  numbered 
three  and  four  of  the  motions  applying  to  Count  One  of  the 
indictment,  and  to  paragraph  numbered  two,  applying  to 
Count  Two  of  the  indictment.  The  Motions  for  a  Bill  of 
Particulars  are  denied  in  all  other  respects. 

s/  James  R.  Kirkland, 

Judge 

No  objection  as  to  form: 

s/  William  E.  Leahy 

Attorney  for  defendant  Jacob  Freidus 

102  s/  William  H.  Collins 

Attorney  for  defendant  Larry  Knohl 


35a 


Motion  of  Defendant  Freidus  for  Leave  to  File  a 
Supplementary  Motion  to  Dismiss  the  Indictment. 

Filed  Oct.  23,  1953 

[Caption  Omitted.] 

Comes  now  the  defendant,  Jacob  Freidus,  by  his  attor¬ 
ney  and  moves  the  Court  for  leave  to  file  a  supplementary 
motion  to  dismiss  the  indictment  returned  herein  on  the 
following  ground : 

This  defendant  has  just  learned  that  the  grand  jury 
which  indicted  him  was  invalidly  constituted  in  that  a  quali¬ 
fied  class  of  jurors  was  intentionally  and  systematically  ^ 
excluded  from  the  panel.  The  Jury  Commission  for  the 
District  of  Columbia  intentionally  and  systematically  ex¬ 
cluded  from  the  grand  jury  list  all  residents  from  the  Dis¬ 
trict  of  Columbia  who  vote  in  another  jurisdiction.  This 
defendant  could  not  have  raised  this  point  prior  to  this 
time  inasmuch  as  he  did  not  have  this  information  until 
present  counsel  of  record  so  advised  him.  Present  counsel 
of  record  entered  this  case  on  Monday,  October  19,  1953. 

s/  Edward  Bennett  Williams 
Edward  Bennett  Williams 
1000  Hill  Building 
Washington  6,  D.  C. 

Attorney  for  the  defendant. 

105 

A  copy  of  the  foregoing  Motion,  together  with  the  at¬ 
tached  Memorandum  of  Points  and  Authorities  was  mailed 
this  23  day  of  October,  1953  to  Leo  A.  Rover,  Esquire, 
United  States  Attorney  for  the  District  of  Columbia,  United 
States  Court  House  for  the  District  of  Columbia,  Third 
and  Constitution  Avenue,  N.  W.,  Washington,  D.  C. 

s/  Edward  Bennett  Williams 
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Supplementary  Motion  of  Defendant  Freidus  to 
Dismiss  the  Indictment. 

Filed  Oct.  23,  1953 

[Caption  Omitted.] 

Comes  now  the  defendant  Freidus  bv  his  attorney  and 

•»  » 

respectfully  moves  this  Court  to  dismiss  the  indictment 
herein  for  the  following  reason : 

1.  The  grand  jury  which  indicted  this  defendant  was 
invalidly  constituted  in  that  a  qualified  class  of  jurors  was 
intentionally  and  systematically  excluded  from  the  panel. 

■^07  The  Jury  Commission  for  the  District  of  Columbia  inten¬ 
tionally  and  systematically  excluded  from  the  grand  jury 
list  all  residents  of  the  District  of  Columbia  who  vote  in 
another  jurisdiction. 

Wherefore,  on  the  above  ground,  defendant  Freidus 
prays  that  the  indictment  returned  herein  be  dismissed. 

s/  Edward  Bennett  Williams 
Edward  Bennett  Williams, 

1000  Hill  Building, 

Washington,  D.  C., 

Attorney  for  the  Defendant. 

108  A  copy  of  the  foregoing  Motion,  together  with  the  at¬ 
tached  Memorandum  of  Points  and  Authorities  was  mailed 
this  23  day  of  October,  1953,  to  Leo  A.  Rover,  Esquire, 
United  States  Attorney  for  the  District  of  Columbia,  United 
State  Court  House,  Third  and  Constitution  Avenue,  N.  W., 
Washington,  D.  C. 


s/  Edward  Bennett  Williams. 
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Affidavit  of  Edward  Bennett  Williams. 

[Caption  Omitted.] 

District  of  Columbia,  ss.: 

I,  Edward  Bennett  Williams,  being  first  duly  sworn 
upon  information  and  belief  depose  and  say  as  follows: 

The  grand  jury  which  returned  the  indictment  in  the 
above-captioned  case  was  impanelled  on  September  2,  1952 
and  sworn  in  on  September  3,  1952.  At  the  time  that  this 
grand  jury  was  impanelled  it  was  the  practice  of  the  Jury 
Commission  for  the  District  of  Columbia  to  send  out  ques¬ 
tionnaires  to  prospective  grand  jurors.  The  prospective 
juror  was  asked  whether  he  or  she  was  a  qualified  voter,  U0 
where  he  or  she  was  a  qualified  voter  and  when  he  or  she 
last  voted.  Question  15  read  as  follows: 

“If  you  are  a  qualified  voter,  state  where” 

Question  16  read  as  follows: 

“When  did  you  last  vote?” 

If  the  prospective  juror  answered  that  he  was  a  qualified 
voter  in  another  state  or  that  he  voted  in  a  national  elec¬ 
tion,  he  was  automatically  excluded  from  jury  service. 

This  practice  had  been  in  effect  for  many  years.  When 
it  was  called  to  the  attention  of  the  Court,  it  was  discon¬ 
tinued  toward  the  end  of  1952.  ^  ^  ^ 

The  grand  jury  which  returned  the  indictment  in  this 
case  was  selected  when  this  practice  was  in  effect  and  all 
residents  of  the  District  of  Columbia  who  exercised  their 
voting  franchise  in  another  state  were  systematically  ex¬ 
cluded.  I 


Edward  Bennett  Williams 
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Subscribed  and  sworn  to  before  me  this _ day  of 

October,  1953. 


Notary  Public,  D.  C. 


Affidavit  of  Edward  Goring  Bliss. 

UNITED  STATES  DISTRICT  COURT 
113  For  the  District  of  Columbia 


United  States  of  America  I 

(  Criminal 
l  No.  971-53 

Ernest  King  Bramblett  \ 


District  of  Columbia:  ss, 

I,  Edward  Goring  Bliss,  being  first  duly  sworn,  depose 
and  say  as  follows: 

1.  That  I  am  a  Jury  Commissioner  of  the  District  of 
Columbia  and  have  been  for  more  than  eight  years.  I  am 
Secretary  and  Administrative  Officer  of  the  Commission. 

2.  At  no  time  while  I  have  been  a  Jury  Commissioner 
have  residents  of  the  District  of  Columbia  who  exercised 
their  voting  francise  in  another  state  been  systematically 
and  for  that  reason  excluded  by  the  Jury  Commission. 


39a 


Affidavit  of  Edward  Goring  Bliss.  115 


3.  At  no  time  while  I  have  been  a  Jury  Commissioner 
have  prospective  jurors  who  stated  that  they  were  quali¬ 
fied  voters  in  another  state  or  that  they  voted  in  a  national 
election  been  automatically  and  for  that  reason  excluded 
from  jury  service  by  the  Jury  Commission. 

4.  In  order  to  insure  that  no  person  disqualified  from 
jury  service  because  not  a  resident  of  the  District  of  Co¬ 
lumbia  would  be  certified  by  the  Jury  Commission  to  the 
Court,  the  Commission  endeavored  to  determine  what  pros¬ 
pective  jurors  were  non-residents  of  the  District  of  Colum¬ 
bia.  At  the  time  of  determining  the  disqualifications  of 

the  prospective  jurors  from  whom  the  September,  1952,  ^ 

grand  jury  was  selected,  the  clerical  force  of  the  Jury 
Commission  put  to  one  side  and  eliminated  from  further 
consideration  by  the  Commission  the  names  of  those  per¬ 
sons  who  answered  on  their  questionnaires  that  they 
claimed  legal  residence  outside  of  the  District  of  Colum¬ 
bia  and  had  voted  in  the  last  national  (presidential)  elec¬ 
tion.  In  fiscal  1951-52,  such  persons  were  about  7%  of 
those  answering  the  questionnaires. 

s/  Edward  Goring  Bliss 
Edward  Goring  Bliss 

Subscribed  and  sworn  to  before  me  this 
24th  day  of  September,  1953.  3 17 

s/  Pearl  Y.  Sheldon 
Notary  Public.  D.  C. 


Seal 


118 

Questionnaire  for  Prospective  Jurors. 

Confidential 

IN  THE  UNITED  STATES  DISTRICT  COURT 

For  the  District  of  Columbia 

Questionnaire  for  Prospective  Jurors 

(To  be  filled  out  in  your  own  handwriting,  using 

pen  and  ink) 


119 


120 


1.  Full  name  (print) 


Specimen 

Mr.  ] 

Mrs.  k 


Miss  J  (First)  (Middle)  (Last) 

2.  Residence  address _ _ 

(Street  and  Number) 

(If  apartment,  give  apartment  number) 

Residence  phone _ _ _ 

3.  Are  you  married? _  If  married,  what  is  hus¬ 

band’s  or  wife’s  name? _ _ _ 

(First)  (Middle) 

4.  What  is  your  occupation? _ _ _ 

5.  Are  you  now  employed  ? _ 

6.  Name  of  employer  or  business _ _ 

7.  Business  address _ _ _ _ _ 

Business  phone  - _ _ _ _ _ _ _ 

S.  What  other  business,  if  any,  have  you  been  engaged  in 
during  the  past  ten  years  ? - 
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9.  If  married,  what  is  husband’s  or  wife’s  occupation? 

10.  What  was  your  age  on  your  last  birthday? 

11.  Are  you  a  citizen  of  the  United  States? _ 

l4?  Place  of  birth 


Date  of  birth 


(Month)  (Day)  (Year) 

13.  If  you  are  not  American-born,  where  and  when  were 

you  naturalized? _ . _ 

14.  Do  you  claim  legal  residence  outside  of  the  District  of 

Columbia? _ State  where _ _ _ 

15.  If  you  are  a  qualified  voter,  state  where _ _ 

1G.  When  did  you  last  vote? _ _ _ 

17.  How  long  have  you  lived  in  the  District  of  Columbia? 

18.  Do  you  own  or  are  you  buying  real  estate  in  the  Dis¬ 

trict  of  Columbia? _ _ _ _ _ 

19.  Where  is  the  property  located? _ _ _ 

20.  Have  you  any  views  opposed  to  the  American  form  of 

government? _ _ _ 

21.  Have  you  ever  been  arrested? _ _ _ 

If  so,  give  dates  and  reasons _ _ _ 

22.  Have  you  ever  been  convicted  of  any  offense  in  any 

court  ? _  If  so,  state  when  and  where 

and  the  nature  of  the  offense - - 

23.  Are  you  a  party  to  any  criminal  proceedings  now  pend¬ 

ing  in  anv  court? _ i, _ 

If  so,  give  details _ - 
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Questionnaire  for  Prospective  Jurors . 


24.  Are  you  an  executive  or  judicial  officer  of  the  Govern¬ 

ment  of  the  United  States  or  the  District  of  Colum¬ 
bia?  _  If  so,  state  position  occupied _ _ 

25.  Are  you  an  officer  or  enlisted  man  in  active  service  of 

the  Army,  Navy,  Marine  Corps,  or  Coast  Guard  of 
the  United  States? _ 

26.  Are  you  connected  with  the  Police  or  Fire  Depart¬ 

ments  of  the  United  States  or  the  District  of  Colum¬ 
bia?  _ If  so,  state  connection . 

27.  Are  you  a  counselor  or  attorney  at  law  engaged  in 

actual  practice? _ 

1°5 

28.  Are  you  a  minister  of  the  gospel  or  clergyman  of  any 

denomination  ?  _ _ 

29.  Are  you  a  practicing  physician  or  surgeon  ? _ _ _ 

30.  Are  you  a  captain  or  master  of,  or  employed  on,  a 

vessel  navigating  the  waters  of  the  District  of 
Columbia? _ _ 
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31. 


Do  you  have  any  mental  or  physical  impairment  which 

would  interfere  with  your  serving  as  a  juror? _ 

If  so,  state  its  nature,  furnishing  a  doctor’s  certifi¬ 


cate,  if  possible - - - - - 


32.  The  present  law  with  reference  to  exemption  from  jury 
service  is  set  forth  on  the  accompanying  sheet.  Do 

you  claim  exemption  under  that  law? _ _ 

If  so,  for  what  cause? - - 

(Note:  Jury  service  is  not  compulsory  on  women. 
If  you  are  a  woman  and  wish  to  decline,  insert  “yes” 
to  question  above.) 


Have  you  ever  served  as  a  juror  in  any  Court  in  the 
District  of  Columbia? - - - - 


If  so,  in  which  Court  ? - 

Approximate  year  of  service 
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34.  Have  you  required  help  in  completing  this  question¬ 
naire?  _ Has  it  been  completed  in  your  own 

handwriting?  _ 

I  solemnly  affirm  that  the  answers  to  the  foregoing  ques¬ 
tions  are  true  and  correct  to  the  best  of  my  knowledge  and 
belief. 


(Signature) 
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(Date) 
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Order  Granting  Motions  to  File  Supplementary 
Motion  to  Dismiss  Indictment. 

[Caption  Omitted.] 

Filed  Nov.  6,  1953 

On  this  6th  day  of  November  1953,  came  the  attorneys  of 
the  United  States;  the  defendants  by  their  attorney,  E.  B. 
Williams  and  William  Collins,  Esquire;  whereupon  the 
defendant’s  motions  to  tile  a  supplementary  motion  to  dis¬ 
miss  the  indictment,  coming  on  to  be  heard,  after  argument 
by  counsel,  said  motions  are  granted. 

131  By  direction  of, 


James  R.  Kirkland, 
Presiding  Judge, 
Criminal  Court  d£4. 

Harry  M.  Hull, 
Clerk, 

by  s/  John  J.  Flannery, 
Deputy  Clerk. 


Present : 

United  States  Attorney, 

by  A.  L.  Hantman, 

Assistant  United  States  Attorney. 

Spatzer, 

Official  Reporter. 
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Order  Denying  Motions  to  Dismiss  Indictment. 

[Caption  Omitted.] 


Filed  Nov.  6,  1953 

On  this  6th  day  of  November,  1953,  came  the  attorneys 
of  the  United  States;  the  defendants  by  their  attorneys, 

E.  B.  Williams  and  William  Collins,  Esquire;  whereupon 
the  defendant’s  motions  to  dismiss  the  indictment,  coming 
on  to  be  heard,  after  argument  by  counsel,  said  motions 
are  bv  the  Court  denied. 

Defendant  Freidus  is  remanded  to  the  District  of  Colum¬ 
bia  Jail.  134 

By  direction  of, 

James  R.  Kirkland, 

Presiding  Judge, 

Criminal  Court  #4. 

Harry  M.  Hull, 

Clerk. 


by  s/  John  J.  Flannery, 
Deputy  Clerk. 


Present : 

United  States  Attorney, 
by  J.  Doyle, 

Assistant  United  States  Attorney. 

D.  Spatzer, 

Official  Reporter. 
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Verdict. 

[Caption  Omitted.] 
Filed  Dec.  10,  1953 


On  this  10th  day  of  December,  1953  came  again  the  par¬ 
ties  aforesaid,  in  manner  as  aforesaid,  and  the  same  jury 
as  aforesaid,  in  this  cause  the  hearing  of  which  was  re¬ 
spited  until  December  9th  1953,  whereupon  the  jury  upon 
their  oath  say  that  the  defendant  Jacob  Freidus  is  guilty 
on  count  two  of  the  indictment  and  not  guilty  on  count  three 
of  the  indictment,  and  that  the  defendant  Larry  Knolil  is 
not  guilty  on  counts  two  and  three,  the  defendant  Larry 
137  Knohl  is  discharged:  each  and  every  member  of  the  jury 
is  asked  as  to  defendant  Jacob  Freidus  on  count  two  only, 
if  that  is  his  or  her  verdict  and  each  and  every  member 
thereof  say  that  the  defendant  Jacob  Freidus  is  guilty  on 
count  two  of  the  indictment. 

The  defendant  Jacob  Freidus  is  committed  to  the  D.  C. 
Jail. 

By  direction  of. 


138 

Present : 


James  R.  Kirkland, 
Presiding  Judge, 
Criminal  Court  ±t4. 

Harry  M.  Hull, 
Clerk, 

by  s/  John  S.  Flannery, 
Deputy  Clerk. 


United  States  Attorney, 

by  Wm.  Hitz  &  A.  L.  Hantman, 

Assistant  United  States  Attorney. 

Spatzer, 

Official  Reporter. 
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****** 
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[4]  Mr.  Hantrnan:  In  addition,  ladies  and  gentlemen, 

Mr.  Knohl,  although  we  had  originally  alleged  in  our  in¬ 
dictment  was  not  a  Vice  President  of  this  firm,  it  was  one 
of  the  allegations  of  falsity,  through  information  which 
has  come  to  our  office  since  the  Grand  Jury  has  returned 
this  indictment,  it  is  the  position  of  the  Government  that 
Mr.  Knohl  was  in  fact  the  Vice  President  of  this  firm  and 
acted  in  that  capacity  at  the  time  the  offer  was  made  to 
the  Reconstruction  Finance  [5]  Corporation  through  the  -j^q 
use  of  the  false  financial  statement.  I  will  detail  to  you  in 
a  little  while  the  particular  respects  in  which  this  financial 
statement  was  false. 


****** 

[10]  I  mentioned  to  to  you  earlier  the  fact  that  Mr. 
Freidus  poured  in  upwards  of  a  million  dollars  into  this 
firm  since  its  organization,  and  lost  it.  The  creditors  re¬ 
fused  to  extend  this  corporation  any  further  credit.  It 
became  readily  apparent  that  a  financial  statement  was 
required  before  any  of  the  creditors  of  Starrett  Television 
Corporation  would  extend  them  any  further  credit,  and  so 
in  March  and  April  of  1950,  the  defendant  Freidus  and  his 
associates  got  their  firm’s  accountants  to  go  over  the  firm’s 
books  and  prepare  a  financial  statement  and  they  -wanted 
a  good  financial  statement  so  that  they  would  get  credit. 
And  so  on  May  4th,  there  was  prepared  through  the 
assistance  of  the  firm’s  accountants,  of  the  defendant  Jacob 
Freidus  and  the  Starrett  [11]  Television  Corporation,  a 
financial  statement  which  you  will  hear  about  at  some  length 
throughout  this  trial. 

This  was  a  financial  statement  signed  by  Mitchell  Fein, 
who  was  then  an  officer  of  the  Starrett  Television  Corpora- 
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tion,  dated  May  4,  reflecting  the  financial  position  of  the 
Starrett  Television  Corporation  as  of  February  28,  1950. 

****** 

[12]  Now,  the  second  instance  of  falsity  claimed  by  the 
Government  with  respect  to  this  financial  statement  con¬ 
cerns  itself  with  respect  to  the  surplus  account  for  the 
Starrett  Television  Corporation.  The  financial  statement 
on  February  28,  1950,  represents  that  the  Starrett  Tele¬ 
vision  Corporation  on  February  28,  1950,  had  a  surplus  of 
$109,420.01,  whereas  in  truth  and  in  fact  that  the  defend¬ 
ants  well  knew  at  the  time  of  this  particular  financial  state¬ 
ment  submitted  to  the  Reconstruction  Finance  Corporation 
143  by  them,  they  were  operating  at  a  deficit. 

I  don’t  necessarily  mean  a  deficit  on  that  date.  I  mean 
accumulated  deficit. 


****** 

[16]  And  so  the  evidence  will  indicate  when  you  examine 
the  bank  accounts  of  the  Starrett  Television  Corporation, 
that  the  Starrett  Television  Corporation,  which  had  just 
drawn  a  check  with  the  signature  of  Jacob  Freidus  on  it 
for  $85,000  payable  to  the  United  States  Treasury,  didn’t 
even  have  $85,000  in  the  bank  or  anywhere  close  to  it  at 
the  time  this  particular  check  was  drawn. 

****** 


114  [18]  Mr.  David  Powell,  who  was  then  the  manager  of 

the  Kansas  City  office  said,  no,  Mr.  Knohl,  I  can’t  accept 
your  check  until  you  meet  the  conditions  of  closing,  namely, 
that  the  financial  condition  of  the  purchaser  must  be 
satisfactory  [19]  to  the  Kansas  City  office  of  the  R.  F.  C. 
You  must  give  me  current  financial  and  operating  state¬ 
ments  for  three  years. 
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Matthias  W.  Knarr — For  Government — Direct.  145 

[27]  Matthias  W.  Knarr  called  as  a  witness  by  the 
Government,  having  been  first  duly  sworn,  was  examined 
and  testified  as  follows : 

Direct  examination  by  Mr.  Hits. 

Q.  Mr.  Knarr,  will  you  give  your  name  to  the  reporter, 
please,  sir?  A.  Matthias  W.  Knarr. 

Q.  Your  occupation,  Mr.  Knarr?  A.  Assistant  Secretary, 
Reconstruction  Finance  Corporation. 

Q.  How  long  have  you  been  with  the  Corporation?  A. 

Since  1932. 

Q.  Are  you  a  custodian  of  the  records  of  the  R.  F.  C.  in 
the  City  of  Washington?  A.  I  am.  1^6 

Q.  In  answer  to  a  subpoena  duces  tecum,  have  you  pro¬ 
duced  a  record  which  I  will  ask  to  be  marked  Government 
Exhibit  1  for  Identification?  A.  Yes. 

[28]  (The  document  referred  to  was  marked  Gov¬ 
ernment  Exhibit  1  for  Identification.) 

Air.  Hitz:  Hold  your  answer,  please,  sir,  until  you 
have  a  chance  to  examine  it.  Just  answer  yes,  I  have 
produced  it,  or  no. 

The  Witness :  Yes,  I  have. 

By  Mr.  Hitz. 

Q.  And  have  you  in  response  to  the  subpoena  and  from  -j.47 
the  records  of  the  R.  F.  C.  brought  Government  Exhibit  2? 

(The  document  above  referred  to  was  marked  Gov¬ 
ernment  Exhibit  2  for  Identification.) 

A.  I  did. 

Mr.  Williams:  Are  you  offering  all  this,  Mr.  Hitz? 

#####• 
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[29]  The  Court:  Very  well.  Let  them  be  received. 

(Thereupon  the  documents  marked  Government  Ex¬ 
hibits  1  and  2  were  received  in  evidence.) 

***#*# 

Charles  A.  Cunningham  called  as  a  witness  by  the  Gov¬ 
ernment,  having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  examination  by  Mr.  Hantman. 

Q.  Give  us  your  name  and  address,  please.  [30]  A. 

149  Charles  A.  Cunningham,  Chicago,  Illinois. 

Q.  Will  you  keep  your  voice  up  so  the  ladies  and  gentle¬ 
men  in  the  jury  at  the  far  end  can  hear  you?  A.  Charles 
Cunningham,  Chicago,  Illinois. 

Q.  What  business  are  you  in  ?  A.  1  am  in  the  real  estate 
business. 

Q.  I  would  like  to  direct  your  attention,  Mr.  Cunning¬ 
ham,  to  some  time  around  mid- July,  1950,  and  ask  you 
whether  during  that  period  you  had  occasion  to  see  either 
of  these  defendants?  A.  Yes,  sir,  that  is  right. 

Q.  Which  defendant  did  you  see  during  that  period,  in 
July,  1950?  A.  I  saw  Mr.  Knohl. 

Q.  Where  was  that,  sir?  A.  Tt  was  in  a  room  in  the 
Mayflower  Hotel. 

j-q  Q.  How  did  you  happen  to  meet  Mr.  Knohl  there?  A. 
A  friend  of  Mr.  Knohl’s  met  him  in  the  elevator  and  brought 
him  in  the  room  of  Mr.  Leo  Parker. 

Q.  Was  anyone  else  present  at  that  time?  A.  Yes,  I 
think  there  was  several  people  present. 

Q.  Did  any  conversation  occur  between  Mr.  Knohl  and 
vourself  or  Mr.  Knohl  and  Mr.  Parker?  A.  This  friend  of 
mine — I  think  he  introduced  Mr.  Knohl  and  T  had  met  Mr. 
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Knohl  some  time  prior  to  that  time,  [31]  in  the  year  prior. 

As  I  remember  it,  there  were  several  people  in  there  and 
I  think  then  Mr.  Parker  came  in  and  talked  with  Mr.  Knohl. 

Q.  Who  is  this  Mr.  Parker?  A.  Mr.  Parker  is  an  attor¬ 
ney  from  Kansas  City  who  is  a  family  friend  of  mine  and 
we  were  born  and  raised  in  a  little  country  town  down  in 
Southern  Illinois. 

Q.  You  will  have  to  keep  your  voice  up.  I  don’t  know 
whether  the  jurors  can  hear  you. 

Q.  What  if  any  conversation  did  you  hear  between  Mr. 
Parker  and  Mr.  Knohl  on  this  occasion?  A.  I  don’t  remem¬ 
ber  too  much  about  any  conversation  between  Mr.  Parker 
and  Mr.  Knohl,  only  I  think  that  Mr.  Parker  had  a  brochure 
of  some  kind  and  showed  that  brochure  to  Mr.  Knohl. 

Q.  What  kind  of  a  brochure  was  it?  A.  It  was,  as  I  re¬ 
member,  it  was  something  from  the  R.  F.  C.,  or  some  sort 
of  a  brochure  or  something,  a  little  paper,  or  something. 

Q.  Did  there  come  a  time  later  on  when  you  saw  Mr. 
Knohl  again?  A.  Yes,  sir. 

Q.  When  was  that?  A.  It  was  a  month  or  so  later,  in  the 
Mayflower  Hotel. 

[32]  Q.  Was  anyone  else  present  on  that  occasion?  A. 

Yes.  It  was  in  the  afternoon  and  Mr.  Freidus  was  present 
there. 

Q.  How  did  you  happen  to  see  him  at  the  Mayflower  on 
this  occasion,  sir?  A.  Mr.  Parker  asked  me  to  go  down  to 
Mr.  Knohl’s  room  and  we  went  down  to  Mr.  Knohl’s  room. 

Q.  Did  any  conversation  take  place  in  this  room  on  that  ]53 
occasion?  A.  Mr.  Parker  asked  Mr.  Knohl,  he  said,  I  think 
lie  was  dragging  his  feet,  or  something,  he  was  dragging 
his  feet  on  this  Kansas  City  deal. 

Q.  What  kind  of  a  Kansas  City  deal  was  it,  if  you  know? 

A.  It  was,  I  guess  it  was  this  Aireon. 

Q.  What  was  it  Mr.  Parker  said?  A.  I  think  he  said 
he  was  dragging  his  feet,  or  something. 

Q.  Where  was  Mr.  Freidus  on  this  occasion?  A.  I  be¬ 
lieve  he  was  there  in  the  room.  ; 
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Q.  Sitting  in  the  room  at  the  time?  A.  Yes. 

Q.  Did  Mr.  Freidns  say  anything?  A.  No,  I  don’t  think 
he  said  anything. 

[33]  Mr.  Hantman:  Would  you  mark  this  Govern¬ 
ment’s  Exhibit  3  for  Identification? 

(The  document  above  referred  to  was  marked  Gov¬ 
ernment  Exhibit  3  for  Identification.) 

Bg  Mr.  Hantman. 

Q.  I  show  you,  Mr.  Cunningham,  a  letter  dated  Septem- 

155  ^)pr  1953,  marked  Government  Exhibit  3  for  Identifica¬ 
tion,  and  ask  vou  whether  vou  have  ever  seen  that  letter 
before?  A.  I  saw  either — I  believe  I  saw  this  letter.  Either 
that  or  a  copy  of  it. 

Q.  Where  was  it  you  saw  this  letter,  sir?  A.  Tt  was  in 
Mr.  Parker’s  room  in  the  Mayflower. 

Q.  When  was  that  ?  A.  I  think  it  was  around  September 
1st. 

Q.  1950?  A.  1950.  that  is  right. 

Q.  Do  you  know  a  lady  by  the  name  of  Miss  DeAvilla? 
A.  No,  I  don’t  know  a  lady — I  don’t  know  any  party  Miss 
DeAvilla,  unless  she  was  a  secretary. 

Q.  Were  you  familiar  with  Mr.  Knohl’s  secretary  in 
1950?  A.  Well,  I  had  met  them  one  time. 

Q.  Did  you  ever  see  this  secretary  at  the  Mayflower 

156  Hotel?  A.  T  believe,  I  am  not  sure,  but  I  believe  she 
brought  [34]  some  papers  over  there  one  time. 

Q.  Who  did  she  bring  the  papers  to,  sir?  A.  T  think  it 
was  Mr.  Parker. 

Mr.  Hantman:  No  further  questions,  your  Honor. 
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Cross-examination  by  Mr.  Williams. 

Q.  As  I  understand  it,  Mr.  Cunningham,  you  were  at  the 
Mayflower  Hotel  in  July  of  1950?  A.  Yes. 

Q.  And  you  saw  Mr.  Knohl  there?  A.  That  is  right. 

Q.  Were  introduced  to  Mr.  Knohl,  w^ere  you?  A.  Yes, 
sir. 

Q.  And  Mr.  Parker,  your  old  friend  from  Kansas  City, 
introduced  vou?  A.  No.  It  was  Mr.  Griffin. 

Mr.  Margiotti :  Who? 

The  Witness:  Mr.  Bennett  Griffin,  from  the  Wash¬ 
ington  National  Airport. 

158 

By  Mr.  Williams. 

Q.  Mr.  Bennett  Griffin?  A.  Yes,  sir. 

Q.  Mr.  Bennett  Griffin  introduced  you  to  Mr.  Knohl,  was 
it?  A.  Yes,  sir. 

Q.  And  then  you  wTent  to  Mr.  Knohl’s  room?  [35]  A.  No. 

Q.  Mr.  Knohl  came  to  your  room?  A.  Well,  as  I  think, 

Mr.  Griffin  brought  Mr.  Knohl  up  to  the  room. 

Q.  Were  you  sharing  your  room  with  Mr.  Parker?  A. 

No.  I  had  a  room  down  the  hall. 

Q.  Did  he  bring  him  to  your  room  or  did  he  bring  him 
to  Mr.  Parker’s  room?  A.  Mr.  Parker’s  room. 

Q.  You  were  present  when  Air.  Knohl  and  Mr.  Parker 
were  talking?  A.  Yes,  sir. 

Q.  As  I  understand  it,  you  don’t  recall  what  they  were 
discussing  at  this  time?  A.  No,  I  don’t.  I  don’t  recall 
what  they  were  discussing. 

Q.  Were  you  particularly  listening  to  their  conversation? 

A.  No. 

Q.  So  that  you  aren’t  able  to  shed  any  light  here  this 
afternoon  on  wffiat  they  discussed?  A.  No,  sir. 

Q.  How  long  did  they  talk?  A.  I  don’t  know. 
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Q.  Were  you  there  present  all  the  time  while  both  of 

[36]  them  were  present?  A.  T  don't  remember.  1  wasn’t 
there  too  Ion"  1  don’t  remember. 

Q.  Were  you  there  as  Ion"  as  five  or  ten  minutes?  A. 
Oh,  yes. 

Q.  But  you  don’t  know  what  the  nature  of  their  conver¬ 
sation  was  because  you  weren’t  listening?  A.  Well,  no,  T 
don’t  know  what  they  were  talking  about. 

Q.  Then  as  I  understood  it,  under  examination  by  Mr. 
Hantman,  you  said  that  a  month  later  you  saw  Mr.  Knohl 
in  Washington  ?  A.  That  is  right. 

Q.  Had  you  been  in  Washington  all  this  time?  A.  Oh,  no. 

161  Q*  Y°u  <'aino  back  and  you  saw  him  again  at  the  May¬ 
flower  Hotel?  A.  That  is  right. 

Q.  And  this  time  you  saw  for  the  first  time  Mr.  Freidus? 
A.  That  is  right. 

Q.  And  you  saw  Mr.  Knohl  and  Mr.  Freidus  in  whose 
room?  A.  T  think  it  was  Mr.  Knohl’s  room. 

Q.  Mr.  Knohl’s  room:  and  how  long  were  you  there 

[37]  while  Mr.  Knohl  and  Mr.  Freidus  were  there?  A.  Oh, 
maybe  four  or  five  minutes. 

Q.  During  this  time  was  Mr.  Parker  there?  A.  Yes,  sir. 
Q.  Did  you  listen  to  any  conversation  between  Knohl  and 
Parker?  A.  Well,  I  don’t  know  what  Mr.  Knohl  said.  I 
know  Mr.  Parker  said  they  were  dragging  his  feet,  or  some¬ 
thing  like  that. 

Q.  But  you  don’t  know  what  he  was  talking  about?  A. 

162  Oh.  yes,  he  was  talking  about  the  Aireon. 

Q.  Talking  about  the  Aireon?  A.  Aireon. 

Q.  How  did  you  know  he  was  talking  about  the  Aireon? 
A.  He  talked  to  me  about  it. 

Q.  What  I  am  talking  about  is  this  conversation  with 
Knohl  in  the  room.  A.  That  is  right. 

Q.  How  did  you  know  he  was  talking  about  Aireon  ?  A. 
Because  before  we  went  down  there  he  told  me  he  was 
going  to  talk  to  him  about  Aireon. 
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Q.  But  the  only  thing  you  remember  is  he  said  something 
about  dragging  your  feet?  A.  That  is  right. 

Q.  What  else  did  lie  say?  [381  A.  We  were  there  just  a 
few  minutes.  1  don’t  remember  very  much  about  the  con¬ 
versation. 

i 

Q.  What  was  it  exactly  that  he  said,  Mr.  Cunningham? 

A.  T  don’t  remember  exactly  but  as  I  remember,  he  was 
talking  about  dragging  his  feet  on  the  deal. 

Q.  Was  he  talking  about  dragging  his  feet  or  was  he  tell¬ 
ing  Knohl  that  Knohl  was  dragging  his  feet  on  it?  A.  T 
don’t  know  whose  feet  was  dragging.  (Laughter.) 

Q.  All  you  remember  is  that  there  was  some  conversa¬ 
tion  about  some  feet  dragging:  is  that  right?  A.  That  is 
right. 

Q.  And  you  don’t  know  anything  else  about  what  hap¬ 
pened  in  the  conversation  between  Knohl  and  Parker  ?  A. 

Xo,  T  don’t  recall  at  that  time,  I  recall  that  he  was  talking 
about  dragging  his  feet  on  this  Aireon  deal. 

Q.  You  didn’t  listen  to  any  other  conversation?  A.  Well, 
if  T  was  there  I  listened  to  it,  but  T  don’t  remember  it.  I 
was  there  about  five  minutes. 

Q.  That  was  the  last  time  that  you  saw  Mr.  Knohl  in 
Washington  ?  A.  I  believe  that  is  right.  I  believe  that  is  it. 

Q.  That  was  the  only  time  that  you  ever  saw  Mr.  Freidus? 

A.  That  is  right. 

[39]  Q.  You  only  saw  him  for  these  three  minutes?  A. 

Xo,  I  said  about  five  minutes. 

Q.  Was  he  talking  about  dragging  his  feet,  too?  A.  Xo,  165 
T  don’t  think  Mr.  Freidus  said  anything. 

Q.  Was  it  at  this  meeting,  Mr.  Cunningham,  that  you 
saw  this  letter  which  Mr.  Hantman  showed  you?  A.  Xo,  sir. 

Q.  Where  was  it  that  you  first  saw  that  letter?  A.  It 
was  in  Mr.  Parker’s  apartment  or  his  room  in  the  May¬ 
flower. 

Q.  You  saw  this  at  a  subsequent  time?  A.  It  was  before 

that  time. 
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Q.  It  was  before  that  time?  A.  That  is  right. 

Q.  Let  me  fix  this  now :  You  came  to  Washington  in  July 
of  1950,  and  at  that  time  you  met  Mr.  Knohl  because  Mr. 
Bennett  Griffin  introduced  you?  A.  That  is  right. 

Q.  And  you  saw  Mr.  Knohl  for  some  10  or  15  minutes, 
and  he  had  a  conversation  with  Mr.  Parker?  A.  Well,  I 
savr  him,  I  talked  to  him,  too.  I  talked  to  Mr.  Knohl,  too. 

Q.  Then  came  back  to  Washington  a  month  later  and  this 
time  there  was  a  conversation  for  some  four  or  five 
[40]  minutes  in  w'hich  Mr.  Parker  and  Mr.  Knohl  talked 
and  you  remember  Mr.  Parker  said  something  about  drag¬ 
ging  your  feet?  A.  That  is  right. 

Igy  Q.  That  w*as  in  August  of  1950?  A.  I  don’t  think  so. 

Q.  Well,  it  w*as  a  month  later,  wasn’t  that  in  August?  A. 
I  know*  it  w*as  later  but  I  don’t — it  may  have  been  August 
but  I  don’t  w’ant  to  put  exactly  the  date  but  it  w’as  later. 

Q.  Didn’t  you  testify  under  direct  examination  of  Mr. 
Hantman  that  it  was  in  August,  a  month  later?  A.  Well,  if 
it  w’as  a  month  later,  let’s  see.  It  could  have  been  around 
the  1st  of  September,  because  it  w’as  about  a  month  later. 
I  don’t  know’  exactly. 

Q.  A  month  after  July,  but  at  any  rate,  the  meeting  at 
w’hich  you  saw’  the  letter  which  has  been  identified  as  Gov¬ 
ernment  No.  3  w’as  before  this  time?  A.  Oh,  yes. 

Q.  How’  much  before  it?  A.  I  thought  it  w’as  about  a 
month. 

Q.  So  that  would  be  back  in  July  or  early  August?  A. 

168  That  is  right. 

Q.  Is  that  right?  A.  Something  like  that. 

Q.  Well,  now,  at  the  time  that  you  saw  this  letter  [41]  in 
July  of  1950  did  it  strike  you  as  being  funny  that  it  w’as 
dated  September  1  of  1950?  A.  I  didn’t  say  I  saw’  that.  I 
said  I  saw*  it  on  this  date,  September  1st.  I  didn’t  say  I 
saw’  this  letter  in  July.  You  w*as  the  one  that  told  me  I  saw’ 
the  letter  in  July,  not  me. 

Q.  I  understood  you  to  say —  A.  No. 
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Q.  Excuse  me,  sir.  A.  That  is  all  right. 

Q.  I  understood  you  to  say  that  you  saw  the  letter  in  Mr. 
Parker's  office  before  you  heard  the  conversation  between 
Knohl  and  Parker  in  Washington.  A.  That  is  right. 

Q.  T  understood  you  to  say  that  you  heard  Knohl  and 
Parker  converse  in  Washington  for  about  four  minutes 
about  dragging  your  feet,  a  month  after  the  July  conver¬ 
sation  in  1950  ?  A.  No.  You  just  asked  me  about  a  month 
after  this  one,  that  is  right.  Tt  was  about  a  month  after 
this  letter. 

Q.  When  was  that,  in  October?  A.  No,  well,  September 
1st — it  may  be  some  time — it  may  have  been  that  time.  Tt 
was  about  a  month  after  this,  as  I  remember. 

Q.  Where  did  you  see  that  letter?  A.  Sir?  ( 

[42]  Where  did  you  see  that  letter?  A.  T  saw  this  letter 
in  the  Mayflower  Hotel. 

Q.  At  which  meeting  did  you  see  the  letter?  A.  T  saw  it 
when  it  was  brought  in  there  about  September  1st,  that  is 
when  T  saw  the  letter. 

Q.  Well,  all  right.  Now  1  want  you  to  fix  that  in  relation¬ 
ship  to  the  two  conversations  that  you  testified  to  under 
direct  examination  by  Mr.  Hantman?  A.  All  right.  The 
one  conversation  before  this  time — that  is  when  we  first 
met — and  then  the  other  one  was  after  this  time,  about  a 
month  afterwards. 

Q.  Now,  you  said  the  first  conversation  was  in  July, 
didn’t  vou?  A.  That  is  right. 

Q.  The  second  conversation  was  when?  A.  Well,  it  was  171 
about  a  month  after  this  letter.  Tt  could  have  been  about 
the  latter  part  of  August. 

Q.  That  is  back  in  October,  is  that  right?  A.  Well,  it 
may  have  been  the  latter  part  of  September  or  the  first 
of  October. 

Q.  And  this  letter  was  before  the  second  conversation? 

A.  Sure. 

Q.  Who  was  present  when  you  saw  the  letter?  A.  Well, 

T  don’t  know.  Tt  was  on  Friday  and  T  was  [43]  trying  to  get 
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away  and  I  don’t  remember  who  was  there.  It  was  Friday 
and - 

Q.  How  does  it  stick  in  your  mind  that  you  saw  that 
letter?  A.  How  it  sticks  in  my  mind? 

Q.  Yes.  A.  It  was  because  it  was  brought  over  there  and 
I  remembered  that  this  letter — I  remember  it  was  brought 
over.  I  don’t  know — it  just  stuck  in  my  mind  and  I  saw  a 
copy  of  it. 

Q.  In  other  words,  you  don’t  know  how  it  stuck  in  your 
mind?  A.  No. 

Q.  Does  it  stick  in  your  mind  because  the  District  Attor- 
nev  showed  it  to  vou  when  vou  came  here  under  vour  sub- 

173  Poena-  A*  No. 

Q.  Is  that  the  first  time  that  you  ever  saw  it?  A.  The 
letter? 

Q.  Yes.  A.  No.  sir. 

Q.  Did  he  show  it  to  you  in  front  of  the  Grand  Jury?  A. 
1  wasn’t  in  front  of  the  Grand  Jury. 

Q.  Did  you  read  the  letter  ?  A.  Yes,  I  did. 

Q.  Was  Air.  Knohl  and  Mr.  Freidus  there  at  this  time? 
[44]  A.  No,  sir. 

Q.  Just  you  and  Mr.  Parker?  A.  Oh,  I  don’t  know 
whether  Mr.  Parker  was  there.  I  know’  there  were  several 
people  there  but  I  don’t  even  know  whether  he  w’as  there. 

Q.  This  was  in  Mr.  Parker’s  apartment?  A.  No,  it  was 
in  his  room. 

Q.  Was  this  letter  signed  at  the  time?  A.  I  don’t  know" 

174  w’hether  it  w*as  or  not. 

Q.  Do  you  remember  what  the  letter  said?  A.  Well,  it 
increased  the  offer. 

Q.  How*  much?  A.  I  think  it  said  $700,000. 

Q.  To  whom  w’as  it  addressed?  A.  I  think  the  It.  F.  C. 

Q.  Did  you  ever  have  any  other  contact  with  Mr.  Knohl 
or  Mr.  Freidus?  A.  Regarding  this?  I  never  did  have  any 
contact. 

0.  Other  than  what  vou  have  told  us?  A.  About  this 
deal? 
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Q.  Yes.  A.  No. 

Q.  Did  you  see  Mr.  Parker  since?  A.  Since  this  time? 

[45]  Q.  Yes.  A.  Yes,  sir. 

Q.  Did  you  see  him  frequently?  A.  No,  I  haven’t  seen 
him  in  the  last  year  and  a  half. 

Q.  You  haven’t  seen  him  here  in  Washington?  A.  Sir? 

Q.  Haven’t  you  seen  him  here  in  Washington?  A.  Since 
this  time? 

Q.  Yes.  A.  1  have  not  seen  him  in  the  last  year  and  a 
half. 

Cross-examination  by  Mr.  Margiotti. 

Q.  Mr.  Cunningham,  what  is  your  business?  A.  Real  A‘° 
estate  business. 

Q.  How  long  have  you  been  in  that  business?  A.  Oh, 
since  about  1925. 

Q.  You  have  testified  that  you  were  introduced  to  Mr. 
Knohl  through  your  friend  Mr.  Griffin?  A.  That  is  right. 

Q.  And  that  was  in  mid-July  of  1950;  is  that  correct?  A. 

Some  time  about  that  time,  yes,  sir. 

Q.  And  prior  to  that  time  T  assume  you  didn’t  know  him; 
otherwise  you  wouldn’t  have  been  introduced  to  him?  A. 

Yes,  T  had  met  him  before. 

Q.  Oh,  you  had  met  him  before?  [46]  A.  That  is  right. 

Q.  Then  why  would  you  have  to  be  introduced?  A.  I 
wouldn’t  have  to  be.  He  introduced  him  but  T  don’t  know 
and  we  recalled  that  I  had  met  him  before.  ]  77 

Q.  And  you  had  met  him  before?  A.  That  is  right. 

Q.  On  many  occasions?  A.  No,  sir,  one  time. 

Q.  One  time?  A.  That  is  right. 

Q.  Had  you  had  business  transactions  with  him?  A.  No, 
sir. 

Q.  Have  you  ever  had  any  proposed  transactions?  A. 

Since  that  time? 

Q.  Yes,  before  that  time?  A.  Oh,  no,  not  before  that 
time. 
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Q.  Never  had  any  before  that  time?  A.  No. 

Q.  Did  you  ever  write  him?  A.  No,  sir. 

Q.  Did  you  ever —  A.  Before  this  time? 

Q.  Before  that  time.  A.  If  I  have,  I  don’t  remember  any¬ 
thing  about  it. 

Q.  Did  vou  ever  cause  anvbodv  to  write  him  in  vour 
[47]  behalf?  A.  It  may  be  after  I  met  him  in  Oklahoma 
there  was  something  for  sale  and  I  just  recall  down  in 
Miami,  and  that  may  have  been  before  that  time  but  I  don’t 
believe  I  have  ever  had  anything  to  do  with  it  at  all  on  the 
thing,  you  see.  It  may  have  been. 

Q.  Do  you  know  a  man  by  the  name  of  Axley,  Frederick 
.jyq  R.  Axley?  A.  Yes,  sir. 

Q.  Who  is  he?  A.  Sir? 

Q.  Who  is  he?  A.  Axley  is  a  man  that  used  to  work  in 
mv  office. 

Q.  What  did  he  do  for  you?  A.  He  made  an  application 
for  Mr.  Knohl  for - 

Q.  No,  what  did  he  do  for  you?  A.  He  worked  in  there. 

Q.  What — what  at?  A.  Sir? 

Q.  What  was  he  doing  for  you?  Was  he  a  bookkeeper, 
stenographer  or  secretary  or  what?  A.  No,  sir,  he  had 
worked  for  the  government  and  he  came  in  my  office  to  start 
in  the  real  estate  business. 

Q.  In  other  words,  he  was  not  working  for  the 
government  [48]  and  you  at  the  same  time?  A.  No,  sir. 

Q.  He  had  worked  for  the  government?  A.  That  is  right. 
.181)  Q.  And  then  came  to  work  for  you?  A.  That  is  right. 

Q.  And  he  was  one  of  your  employees?  A.  That  is  right. 
1  never  paid  him  anything. 

Q.  Did  you  authorize  him  to  write  letters  for  you?  A. 
Yes,  sir. 

Q.  Didn’t  you  authorize  him  to  write  letters  for  you  to 
Mr.  Knohl  on  certain  transactions?  A.  On  this  transac¬ 
tion  that - 

Q.  Before.  A.  Before  this  time  in  July  that  I  brought 
him  in,  no,  sir. 
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Q.  Did  you  afterwards?  A.  Yes,  sir. 

Q.  Now,  when  you  met  Mr.  Knohl  at  the  hotel,  at  the 
Mayflower,  did  you  discuss  any  business  transactions  with 
him?  Yes,  sir. 

Q.  Did  you  try  to  sell  him  some  steel?  A.  No,  sir,  not  at 
that  time.  Mr.  Parker  did. 

1 49]  Q.  Mr.  Parker  did?  A.  Yes,  sir,  he  did. 

Q.  Did  Mr.  Parker  have  some  crucible  steel?  A.  No, 
sir,  he  had  some  tool  steel. 

Q.  And  wasn’t  it  proposed  that  Mr.  Parker  would  sell 
this  steel  to  Mr.  Knohl  and  that  is  what  the  meeting  was 
about?  A.  No,  I  think  that  just  came  up  up  there.  I  don’t 
think  so.  , 

Q.  Well,  it  did  come  up?  A.  Yes,  sir. 

Q.  At  this  meeting?  A.  No,  not  at  this  time.  Not  at  this 
meeting. 

Q.  T  am  talking  about  the —  A.  That  is  right,  the  first 
time  we  met.  It  may  have  been,  but  I  doubt  it. 

Q.  I  don’t  want  to  confuse  dates.  A.  No,  it  may  have  been 
but  T  doubt  it. 

Q.  Just  a  minute,  please.  I  am  going  to  confine  you, 
please,  to  mid-July  of  1950.  A.  Yes. 

Q.  The  date  that  you  were  asked  about  by  Mr.  Hantinan. 

On  that  date,  wasn’t  there  a  discussion  about  selling  tools, 
steel  tools,  by  Mr.  Parker  to  Mr.  Knohl?  A.  That  is  right. 

Tt  was  tooled  steel. 

[50]  Q.  Well,  it  was  steel  for  tools?  A.  O.K.,  it  is  yours. 

Q.  All  right.  There  was  discussion  about  that?  A.  That  183 
is  right. 

Q.  And  wasn’t  that  the  purpose  of  the  meeting?  A.  Of 
this  meeting? 

Q.  Of  the  meeting  in  mid- July?  A.  T  don’t  think  there 
was  any  purpose  to  come  up  there.  I  think  it  just  came  up 
there  with  Benny  Griffin. 

Q.  All  right,  he  came  there,  but  after  he  got  there  the  only 
thing  that  was  discussed  was  the  sale  of  steel  to  Mr.  Knohl 
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by  Parker?  A.  Well,  no.  It  may  have  been  but  I  thought 
he  talked  about  that  Kansas  City — the  Aireon. 

Q.  You  mean  the  first  time?  A.  The  first  time. 

Q.  The  first  time?  A.  I  doubt  it.  I  doubt  it  very  much. 

Q.  You  doubt  what  very  much?  A.  I  doubt  verv  much 
that  on  this  steel  deal  was  the  first  time  we  met.  That  was 
the  first  time  they  met  up  there. 

Q.  Mr.  Cunningham,  what  I  am  trying  to  get  from  you 
is  what  occurred  when  you  first  met  Larry  Knohl.  [51]  A. 
That  is  what  I  tried  to  tell  vou. 

Q.  All  right,  now,  what  did  occur  when  you  first  met 
Larry  Knohl?  A.  I  was  introduced  to  him  by  Bennett 
Griffin,  then  Mr.  Parker  started  talking  to  him. 

Q.  What  about?  A.  I  imagine  that  he  talked  to  him 
about — I  don’t  know  exactly  what  he  talked  about.  He 
may  have  talked  about  tool  steel,  1  doubt  it,  but  I  think  he 
talked  to  him  about  Aireon.  I  am  not  sure. 

Q.  But  you  don’t  know?  A.  No,  I  don’t. 

Q.  Do  you  mean  that  your  memory  then  is  a  complete 
blank  on  the  subject  under  discussion?  A.  No,  my  memory 
is  not  a  complete  blank  about  it,  because  I  wasn’t  over  there 
talking  to  him. 

Q.  How  long  were  you  in  the  room  with  them?  A.  I 
don’t  know.  Maybe  15  or  20  minutes. 

Q.  That  is  all  that  occurred,  a  conversation  between  Mr. 
Parker  and  Mr. —  A.  I  wasn’t  watching  them  all  the  time. 

Q.  What  is  that?  A.  I  wasn’t  watching  them  all  the  time. 

1S6  Q.  Well,  you  were  in  the  same  room?  A.  Well,  but  I 
wasn’t  watching  them.  I  was  talking  [52]  to  Mr.  Griffin 
and  some  other  people  there,  Mr.  Griffin. 

Q.  Who  else  was  there?  A.  I  don’t  know  but  I  know 
there  were  other  people  there. 

Q.  How  many  other  people  would  you  say?  A.  It  may 
have  been  two  or  three. 

Q.  Could  you  tell  us  who  they  were?  A.  There  was  a 
man  from  Kansas  City,  I  believe,  by  the  name  of  Ellis. 
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Q.  What  is  his  name?  A.  Ellis. 

Q.  Ellis?  A.  That  is  right.  I  believe  he  was  there. 

Q.  Anybody  else?  A.  Yes,  there  was  somebody  else  from 
Kansas  City.  I  think  it  may  have  been — I  don’t  know 
exactly,  but  there  were  several  people  there. 

Q.  Did  any  of  these  other  people  engage  in  the  conversa¬ 
tion?  A.  I  don’t  remember. 

Q.  Were  they  friends  of  Knohl’s  or  friends  of  Parker’s? 

Or  were  thev  friends  of  vours?  A.  Oh,  thev  were  friends 
of  Parker’s. 

Q.  So  in  this  15  or  20  minutes  conversation  when  you  met 
Mr.  Knohl  for  the  first  time,  you  wouldn’t  want  to  state 
[53]  with  any  definiteness  the  nature  of  the  conversation,  ^gg 
although  it  may  have  been  with  reference  to  steel?  A.  T 
don’t  want  to  say  because  I  don’t  know. 

Q.  How  does  it  happen  that  you  don’t  remember  the 
nature  of  that  conversation?  A.  The  nature  of  which  con¬ 
versation  ? 

Q.  The  first  time  you  met  Mr.  Knohl?  A.  Oh,  I  remem¬ 
ber  the  thing  when  he  first  met,  sure.  Mr.  Griffin  intro¬ 
duced  us  to  him. 

Q.  T  am  not  asking  you  about  that.  I  am  asking  you 
of  the  nature  of  the  conversation,  what  was  said?  A.  Well, 
he  talked  to  me  about  a  hotel  at  Palm  Springs. 

Q.  Palm  Springs?  A.  Sir? 

Q.  Palm  Springs?  A.  That  is  right. 

Q.  Who  talked  to  you  about  a  hotel?  A.  Mr.  Knohl  did. 

Q.  Wasn’t  it  you  who  asked  Mr.  Knohl  if  he  wanted  to  389 
buy  a  hotel  ?  A.  No,  sir. 

Q.  Did  you  have  that  hotel  for  sale?  A.  No,  I  did  not.; 

Q.  Did  Mr.  Parker  have  it  for  sale?  A.  No,  sir. 

[54]  Q.  What  did  Mr.  Knohl  say  about  this  hotel?  A. 

He  said  that  he  had  made  a  bid  or  was  about  to  make  a  bid 
on  the  hotel,  or  something. 

Q.  That  is  all  that  was  said?  A.  No. 

Q.  What  else  was  said  about  the  hotel?  A.  He  talked 
about  the  hotel  and  he  said  he  would  like  to  make  a  bid 


Charles  A.  Cunningham — For  Government — Cross . 


on  the  thing,  the  hotel,  and  wanted  to  know  if  I  could  help 
him  on  the  thing  and  I  told  him  I  didn’t  know  whether  I 
could  on  the  thing  but  I  would  like  to  make  something  out 
of  it  if  I  could. 

Q.  I  see.  You  wanted  to  make  a  little  profit  if  you  could 
make  it?  A.  No,  no,  not  a  profit,  I  would  like  to  make  some 
sort  of  a  commission  on  the  thing. 

Q.  Well,  whatever  it  was,  a  profit  or  commission,  a  little 
money  of  some  kind  to  help  along?  A.  That  is  right,  I 
would. 

Q.  Now,  then,  you  remember  that  very  distinctly?  A. 
That  is  right. 

Q.  And  there  may  have  been  a  little  talk  about  steel?  A. 
Yes,  there  may  have  but  I  thought  maybe  that  that  was 
later  but  it  may  have  been. 

Q.  But  you  don’t  remember  anything  specific  about 
the  Aireon,  do  you,  at  the  first  conference,  the  first 
[55]  conversation?  A.  I  think — I  mean,  I  am  not  specific, 
about  it,  but  I  think  Mr.  Parker  had  a  brochure  on  it.  I  am 
not  specific:  I  don’t  remember. 

Q.  You  think  he  had  a  brochure  on  what?  A.  On  the 
Aireon. 

Q.  What  do  you  mean  by  a  brochure?  A.  Well,  it  was 
a  little  red— I  think  it  was  a  little  red  or  some  kind  of 
thing  that  showed  what  they  had  on  hand. 

Q.  It  showed  the  nature  of  the  plant  and  the  nature  of 
the  property?  A.  I  don’t  know  about  that. 

Q.  You  think  that  Mr.  Parker  had  it?  A.  That  is  right. 

Q.  And  who  brought  up  the  subject  of  the  Aireon?  A.  T 
don’t  know. 

Q.  Well,  if  Mr.  Parker  had  the  brochure,  what  was  he 
doing  with  it  in  Washington?  A.  I  don’t  know. 

Q.  Well,  he  was  your  friend.  Did  you  come  here  with 

him?  A.  No. 

Q.  Did  you  meet  him  here?  A.  Yes,  sir.  I  don’t  know 
about  all  his  business. 


65a 


Charles  A.  Cunningham — For  Government — Cross .  103 


[56]  Q.  You  had  a  lot  of  transactions  with  him,  too, 
didn’t  you?  A.  With  Mr.  Parker? 

Q.  Yes.  A.  Never  carried  through  one  transaction,  not  a 
single  transaction  did  I  ever  carry  through  with  Mr.  Parker. 

Q.  Have  you  worked  together  trying  to  put  transactions 
through?  A.  With  transactions,  but  never  put  one  through. 

Q.  They  have  all  been  attempts?  A.  Sir? 

Q.  Fruitless  attempts?  A.  That  is  right. 

Q.  I  see.  And  how  long  had  you  known  Mr.  Parker?  A. 

Since  1  was  a  kid. 

Q.  And  so  wasn’t  it  Mr.  Parker  who  first  approached 
that  subject  of  the  Aireon  Company?  A.  It  may  have  been ; 

T  don’t  know. 

Q.  On  that  visit?  A.  Sir? 

Q.  On  that  visit?  A.  It  may  have  been ;  I  don’t  know. 

Q.  Didn’t  Mr.  Parker  tell  Mr.  Knohl  that  he  had  a  com¬ 
pany  that  could  be  taken  over?  [57]  A.  I  don’t  know. 
Maybe  he  did. 

Q.  And  that  was  the  Aireon  Company?  A.  Maybe  he  did. 

Q.  And  he  produced  a  brochure  ?  A.  Maybe  so. 

Q.  And  showed  it  to  Mr.  Knohl  and  he  says,  “Now  here 
is  something  you  get  get  cheap”?  Didn’t  he  say  that,  or 
words  to  that  effect?  A.  You  know  more  about  it  than  I  do. 

( Laughter. ) 

Q  Well,  I  am  asking  you,  you  were  there,  you  ought  to 
know  more  about  it  than  I  do.  A.  That  is  right. 

Q.  Well,  what  did  he  say  about  this  brochure?  A.  I  told 

vou  I  didn’t  know.  195 

* 

Q.  How  did  he  happen  to  bring  it  out?  A.  I  don’t  know 
how  he  happened  to  bring  it  out. 

Q.  Where  did  he  get  it  from?  A.  I  don’t  know.  Maybe 
it  was  in  his  hip  pocket,  but  I  don’t  know. 

Q.  Did  you  have  any  interest  in  the  Aireon,  in  making 
this  deal  about  Aireon  ?  A.  About  Aireon  ?  Parker  said  he 
was  going  to  pay  me  something  if  he  made  the  deal. 
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[58]  Q.  How  much  was  he —  A.  Now,  listen,  he  never 
told  me,  what  he  would  pay  me,  I  don’t  know  whether  I 
would  have  got  a  nickel  out  of  it  or  not. 

Q.  Now  he  said  to  you  that  he  was  going  to  pay  you 
something  if  he  made  the  deal?  A.  He  did? 

Q.  Didn’t  you  just  say  that?  A.  No,  I  didn’t. 

Q.  Didn’t  you  say  that  just  a  moment  ago?  A.  I  said 
that  I  didn’t  know  whether  I  would  make  anything  or  not 
out  of  the  thing.  He  said  if  he  got  the  deal,  he  said  I 
might  get  something  out  of  it.  I  don’t  know.  Maybe  I 
would,  maybe  I  wouldn’t. 

Q.  Then  he  was  trying  to  make  a  deal?  A.  Well,  evi- 
igy  dently. 

Q.  You  knew  that,  didn’t  you?  A.  Sure,  afterwards.  I 
didn’t  know  it  at  that  time,  that  he  was  trying  to  sell  it. 

Q.  Well,  you  learned  from  him  afterwards  that  he  was 
trying  to  sell  the  Aireon  Company?  A.  That  is  right. 

Q.  And  he  was  trying  to  sell  it  to  Knohl;  isn’t  that  right? 
A.  Yes. 

[59]  Q.  Do  you  know  how  Knohl  found  out  that  Mr. 
Parker  had  this  Aireon  Company  or  the  property  of  the 
Aireon  Company  for  sale?  A.  No. 

Q.  Don’t  you  know  that  Mr.  Parker  told  him  about  it 
in  that  first  meeting?  A.  I  imagine  so  but  I  don’t  know. 

Q.  Well,  weren’t  you  there?  A.  Yes,  but  I  wasn’t  talk¬ 
ing  to  Parker  all  the  time. 

Q.  How  big  was  this  room  that  you  were  in?  A.  Oh,  it 
198  was  a  suite,  it  had  a  bedroom  and  a  living  room. 

Q.  A  living  room?  A.  That  is  right. 

Q.  Were  you  in  the  parlor  or  in  the —  A.  I  was  in  the 
parlor. 

Q.  Were  the  rest  in  there,  too?  A.  Some  of  them  were 
and  some  in  the  bedroom. 

Q.  Where  was  Mr.  Parker?  A.  I  don’t  know.  He  was  in 
and  out  all  over. 

Q.  In  and  out  but  when  he  was  talking  to  Knohl  where 
was  he?  A.  I  don’t  remember. 
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Q.  When  you  left  the  hotel,  did  you  make  a  date  to 
meet  Mr.  Knohl  in  Kansas  City?  [60]  A.  No,  sir. 

Q.  To  look  at  the  steel?  A.  Me? 

Q.  Yes.  A.  No,  sir. 

Q.  Did  you  meet  Mr.  Knohl?  A.  Tn  Kansas  City? 

Q.  Yes.  A.  No,  sir. 

Q.  Did  Mr.  Cunningham  meet  him  there?  A.  \  am  Mr. 
Cunningham. 

Q.  Not  Mr.  Cunningham,  Mr.  Parker;  did  Mr.  Parker 
meet  him  there?  A.  I  don’t  know  whether  he  did  or  not. 

Q.  Did  you  meet  Mr.  Knohl  any  place  else  concerning 
this  steel?  A.  The  steel? 

Q.  Yes?  A.  Why,  no,  I  never  did  meet  him. 

Q.  Didn’t  you  meet  him  in  Chicago?  A.  Concerning  the 
steel ? 

Q.  Yes.  A.  No. 

Q.  Did  you  meet  him  in  Chicago?  A.  Yes,  sir. 

[61]  Q.  When?  A.  Some  time  in — I  imagine  some  time 
in  August. 

Q.  Wasn’t  it  about  July  25th,  1950?  A.  It  may  have  been 
some  time  like  that. 

Q.  And  before  you  met  him  in  Chicago,  didn’t  you  call 
AT r.  Knohl’s  office  in  Washington  from  New  York,  leaving  a 
message  that  you  were  leaving  at  noon  from  LaGuardia 
for  Chicago?  A.  When,  what  was  that  date? 

Q.  July  24,  1950?  A.  I  don’t  remember  it. 

Q.  Don’t  you  remember  making  a  call?  A.  No. 

Q.  Well,  how  did  he  happen  to  meet  you  in  Chicago?,  A.  201 
Well,  he  came  through  Chicago  quite  often. 

Q.  How  did  you  meet  him  in  that  big  city?  A.  He  knew 
my  address. 

Q.  How  did  you  happen  to  meet,  whether  he  knew  your 
address  or  not?  A.  T  don’t  remember. 

Q.  What  did  you  meet  for  in  Chicago  in  July?  A.  Well, 
he  was  going  to  buy  another  plant. 

Q.  What  plant?  A.  I  forget.  It  was  somewhere  down 
in  Ohio. 
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Q.  What  were  you  to  do  with  it;  why  should  he  meet 

[62]  you  about  buying  a  plant  in  Ohio?  A.  Because  it  was 
for  sale  in  Chicago. 

Q.  What  were  you  to  do  with  it?  A.  I  was  to  make  the 
application  for  it. 

Q.  Who  was  selling  that  plant?  A.  The  R.  F.  C. — no,  the 
General  Services  Administration. 

Q.  And  you  were  meeting  with  Mr.  Knohl  so  that  you 
would  act  in  purchasing  the  plant  from  General  Services 
Administration?  A.  That  is  right. 

Q.  And  did  you  have  such  a  meeting  for  that  purpose? 
A.  Well,  we  had  a  meeting  for  that  purpose  and  we  sub- 
2Q2  mitted  an  offer  to  them. 

Q.  When  did  you  first  talk  to  Mr.  Knohl  about  such  a 
business  transaction  as  that?  A.  I  don’t  remember  when 
that  was. 

Q.  Since  you  met  him  in  mid- July  of  1950 — strike  that, 
please.  Do  you  remember  the  date  you  met  him  in  Chicago  ? 
A.  No,  I  don’t  remember  that  date. 

Q.  Was  it  about  the  24th  or  25th  of  July?  A.  I  believe 
it  was.  I  am  not  sure  but  I  believe  it  was. 

Q.  Do  you  remember  flying  from  LaGuardia  to  Chicago? 

[63]  A.  No,  I  don’t. 

Q.  You  don’t  remember  calling  Mr.  Knohl  by  telephone, 
leaving  a  message  with  his  secretary  that  you  were  leaving 
at  noon  from  LaGuardia  for  Chicago?  A.  No. 

Q.  And  for  him  to  meet  you  in  Chicago?  A.  No. 

204  Q.  Now  \vTe  go  to  the  next  conversation  that  you  had;  as 
I  recall  vour  testimonv,  vou  said  it  was  about  a  month 
afterwards;  is  that  right?  A.  About  a  month  after  which, 
now? 

Q.  After  your  first  one?  Your  first  one  was  in  mid- 
July,  so  Mr.  Hantman  said  in  his  question  to  you  and  you 
admitted  it.  Do  you  remember  that?  A.  Yes.  Well,  I  re¬ 
member  the  first  time,  that  is  right. 
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Q.  Now  we  have  the  first  one  in  mid-July.  There  is  no 
question  about  that.  The  second  one  was  a  month  after¬ 
wards,  about?  A.  About. 

Q.  About  a  month  afterwards?  A.  Yes. 

Q.  That  would  be  about  the  15th  of  August,  is?  that 
right?  A.  The  15th  of  August? 

[64]  Q.  Well,  that  would  be  a  month  after  the  middle 
of  July.  Well,  wasn’t  it  around — well,  it  may  have  been. 

Q.  At  that  time  you  said  you  went  to  Mr.  Knohl’s  room? 

A.  Oh,  that  was  in  the  evening,  whenever — the  only  time — 
no,  that  was  after — that  was  later  than  that. 

Q.  Well,  wasn’t  it  a  month  after  or  was  it  two  months 
or  three  months  afterwards?  A.  Well,  it  was  after  this  last 
letter,  that  last  $700,000 — when  is  that?  It  was  about  a 
month  after  that. 

Q.  This  letter  is  dated  September  1st,  Mr.  Cunningham. 

A.  Anyhow,  it  was  about  a  month  after  that  letter. 

Q.  You  can  look  at  it.  A.  No,  it  was  about  a  month  after 
that  letter. 

Q.  A  month  after  that  letter?  A.  Approximately,  I  im¬ 
agine. 

Q.  That  would  make  it  October  1st,  wouldn’t  it?  A.  Well, 
maybe  the  latter  part  of  September,  I  think. 

Q.  All  right.  At  that  time  you  had  already  seen  this 
letter?  A.  That  is  right. 

Q.  And  it  was  a  letter  written  by  Mr.  Parker  on  Starrett 
Television  Corporation  stationery,  at  least  it  was  signed 
by  him.  Do  you  know  his  signature?  [65]  A.  No,  I  don’t  207 
know  his  signature. 

Q.  You  have  known  him  since  childhood;  did  you  ever 
see  him  write?  A.  Yes. 

Q.  Did  you  ever  see  his  signature?  A.  Yes,  T  have  seen 
his  signature. 

Q.  And  you  saw  this — when  you  saw  this  letter,  did  it 
have  the  signature  of  L.  B.  Parker  on  it?  A.  When  I  saw 
it  it  didn’t  have  any  signature  on  it. 
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Q.  Is  that  his  signature?  A.  Well,  looks  something  like 
it.  I  can’t  say  but  it  looks  something  like  it. 

Q.  What  is  your  best  judgment  on  it?  A.  Well,  I  don’t 
know  if  it  is  his  signature  or  not. 

Q.  Well,  about  the  end  of  September,  that  you  saw  him 
a  second  time,  you  saw  Mr.  Knohl  a  second  time  in  his 
room  at  the  Mayflower  Hotel?  A.  Are  you  talking  about 
the  time  that  Mr.  Freidus  was  there? 

Q.  I  am  talking  about  the  next  time  that  you  saw  him  in 
Washington.  I  know  you  saw  him  in  Chicago,  now,  be¬ 
cause  vou  have  admitted  that.  A.  What  have  I  admitted 
•> 

here  ? 

209  Q*  That  you  saw  him  in  Chicago.  A.  Oh,  yes. 

[66]  Q.  And  that  was  in  July.  But  the  next  time  you 
saw  him  in  Washington  was  in  September,  the  latter  part 
of  September:  is  that  right?  A.  I  may  have  saw  him  some 
other  time. 

Q.  In  Washington,  please?  A.  Sir,  all  right,  I  may  have 
saw  him  in  Washington  another  time. 

Q.  Well,  did  you  or  didn’t  you?  A.  Well,  I  don’t  know. 
I  may  have.  I  don’t  know. 

Q.  You  have  no  recollection  of  seeing  him?  A.  No,  but 
if  you  will  give  me  something,  it  may  be  that  you  can — but 
I  remember  this,  the  time  we  went  down  there  to  go  with 
Parker. 

Q.  All  right,  you  went  down  to  his  room  with  Mr.  Parker? 
A.  That  is  right. 

210  Q.  And  Mr.  Freidus  was  there?  A.  Yes,  sir. 

Q.  Now,  was  there  any  other  person  or  persons  present 
at  that  time?  A.  No,  sir. 

Q.  And  that  conversation  lasted  about  five  minutes?  A. 
That  is  right. 

Q.  And  during  that  time  the  only  thing  you  remember 
is  that  Parker  said  to  him  he  was  dragging  his  feet?  [67]  A. 
Something  like  that,  yes. 

Q.  Something  like  that.  And  what  did  Knohl  say  in 
reply  to  the  charge  that  he  was  dragging  his  feet?  A.  I 
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don’t  remember  what  Knohl  said. 

Q.  Did  he  say  why  he  was  dragging  his  feet?  A.  No,  I 
don’t  remember  what  he  said. 

Q.  Or  what  he  was  dragging  his  feet  about?  A.  Well,  it 
was  about  Aireon. 

Q.  About  Aireon?  A.  Yes. 

Q.  And  you  don’t  recall  what  Mr.  Kohl  said  in  reply 
to  that  statement?  A.  No. 

Q.  And  the  only  thing  that  you  recall  as  having  occurred 
so  there  will  be  no  dispute  now  about  your  testimony,  the 
only  thing  you  recall  in  that  five  minutes  conversation  is 
Mr.  Parker  said  that  Mr.  Knohl,  you  are  dragging  your  feet 
as  concerns  Aireon ;  is  that  right?  A.  No,  that  is  not  right.  9j2 

Q.  Well,  what  is  right?  Do  you  remember  something 
else  that  happened  there?  A.  Mr.  Parker  and  Mr.  Knohl, 
either  one  of  them,  introduced  me  to  Mr.  Freidus.  I  think 
may  be  it  was  Mr.  Parker. 

[68]  Q.  Anything  else?  A.  Well,  I  don’t  remember  of 
anything  but  that  is  about  all  that  I  remember. 

Q.  Do  you  remember  any  other  conversation  except  that 
you  heard  Parker  say  that  he  was  dragging  his  feet?  A. 

No,  that  is  about  all  I  remember. 

Mr.  Margiotti :  That  is  all. 

The  Court :  You  may  be  finally  excused. 

Mr.  Hantman:  May  I  interrogate? 

The  Court :  It  depends,  on  the  new  matter  brought 
out  on  redirect,  otherwise  no.  213 

Redirect  examination  by  Mr.  Hantman. 

Q.  You  have  been  talking  about  Freidus  and  Knohl. 

Will  you  point  out  the  defendant  Freidus  to  us?  A.  That 
gentleman  there  (indicating). 

Mr.  Hantman :  May  the  record  show  the  witness  is 
pointing  to  the  defendant  Freidus,  your  Honor.  Will 
you  point  out  the  defendant  Knohl,  please? 
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Mr.  Collins :  I  don’t  know  which  one. 

Mr.  Hantman:  Which  gentleman  do  you  mean? 

The  Witness :  The  gentleman  on  the  end  over  there 
(indicating). 

Mr.  Hantman:  At  the  end  of  the  table? 

The  Witness:  That  is  right,  next  to  the  gentleman 
[69]  there  with  the  dark  suit. 

Mr.  Hantman:  May  the  record  show  the  witness 
pointed  out  the  defendant  Ivnohl  ? 

The  Court:  Yes. 

Mr.  Hantman:  I  was  about  to  ask  you,  you  have 
been  talking  about  the  defendant  Knohl ;  will  you  point 
2j^  him  out,  please;  which  gentleman  is  that? 

The  Witness:  There  (indicating). 

Mr.  Hantman:  May  the  record  show  the  witness  is 
referring  to  the  defendant  Knohl,  your  Honor? 

The  Court :  Yes. 

By  Mr.  Hantman. 

Q.  Now,  you  mentioned  in  your  cross-examination  some 
conversation  about  steel  for  tools  in  response  to  a  question 
by  Mr.  Margiotti.  Aside  from  the  possibility  of  the  tool 
conversation,  could  vou  remember  anv  other  conversation 

they  had  about  anything  else?  A.  What  are  we - 

Q.  We  are  talking  about  a  conversation  now  on  the  first 
occasion  between  Mr.  Parker  and  Mr.  Kohl.  A.  Well,  I 
216  think  this  tool  thing  came  up — I  am  kind  of  hazy  about 

that.  I  don’t  know  what  Parker  and  Mr.  Knohl - 

Q.  Was  anything  said  about  the  procurement  of  the  very 
corporation?  [70]  A.  The  what? 

Q.  The  very  companies? 

Mr.  Margiotti:  That  is  objected  to  as  leading. 

The  Court:  The  only  problem  is  whether  there  is 
any  new  matter  that  was  brought  out.  The  Court 
gained  the  impression  the  witness  has  given  us  all  the 
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conversation.  Let  me  ask  you,  as  the  Court,  fixing 
your  mind  of  the  first  meeting  which  you  said  was  in 
July,  was  there  anything  apart  from  your  meeting  Mr. 
Knohl  on  that  occasion  that  you  haven’t  told  us  about? 

The  Witness:  I  can’t  think  of  a  thing,  Judge. 

The  Court :  All  right,  then,  I  sustain  you,  Mr.  Mar- 
giotti. 

By  Mr.  Hantman. 

Q.  Did  vou  ever  consummate  this  deal  with  Mr.  Knohl? 

A.  No. 

Q.  With  respect  to  his  Palm  Springs  Hotel?  A.  Oh,  no, 
we  found  out  that  was  sold  right  awav. 

Mr.  Margiotti:  What  was  that  answer? 

The  Witness:  We  found  out  it  was  sold. 

Mr.  Margiotti:  He  is  talking  about  something  that 
was  already  sold. 

The  Court:  He  found  out  afterwards. 

Mr.  Hantman  :  Yes,  sir. 

[71]  By  Mr.  JJantman. 

Q.  Now,  you  mentioned  you  hadn’t  seen  Mr.  Leo  Parker 
in  about  a  vear  and  a  half ;  do  vou  know  where  Mr.  Parker 
is  now?  A.  No,  I  don’t. 

Q.  You  don’t  know?  A.  Well,  I  know  of  what  happened 
to  him.  219 

Q.  All  right,  what  happened  to  Mr.  Parker? 

The  Court:  Now,  I  don’t  know  whether  that  is  go¬ 
ing  to  be  germane. 

Mr.  Hantman :  Yes,  it  will,  your  Honor. 

The  Court:  I  don’t  think  so.  The  gentleman  says 
he  hasn’t  seen  him  for  a  year  and  a  half.  How  is  he 
going  to  say  where  he  is?  It  is  going  to  be  only  hearsay. 
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If  you  have  something  that  you  think  is  tangible, 
come  to  the  bench  and  make  a  proffer. 

(Thereupon  counsel  approached  the  bench,  where 
the  following  occurred  out  of  the  hearing  of  the  jury.) 
Mr.  Hitz:  Mr.  Parker  is  dead. 

The  Court:  Whv  in  the  world  didn’t  vou  sav  that? 

•  *•  m 

Mr.  Margiotti :  I  believe  this  is  the  first  time  we 
heard  about  it. 

Mr.  Williams:  When  did  he  die? 

Mr.  Hantman:  Mid-October. 

Mr.  Margiotti :  October  last  year. 

###**# 

221 

[73]  Lowell  L.  Knipmeyer  called  as  a  witness  by  the 
Government,  having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

[74]  Direct  examination  by  Mr.  Hitz. 

Q.  Mr.  Knipmeyer,  will  you  give  your  full  name,  please? 
A.  Lowell  L.  Knipmeyer. 

Q.  Spell  the  last  for  us,  please?  A.  K-n-i-p-m-e-v-e-r 
(spelling). 

Q.  You  are  an  attorney  and  a  member  of  the  bar  in  the 
State  of  Missouri,  are  you,  sir?  A.  Yes,  sir. 

Q.  Do  you  live  in  Kansas  City?  A.  Yes,  sir. 

Q.  Are  you  engaged  in  the  practice  of  law  there?  A.  I 

222  am 

Q.  Private  practice?  A.  That  is  right. 

Q.  Were  you  in  1950?  A.  Yes,  sir. 

Q.  Were  you  in  a  partnership  with  Mr.  Leo  Parker  at 
that  time?  A.  Yes,  sir. 

Q.  Is  Mr.  Parker  now  dead,  sir?  A.  Yes,  sir. 

Q.  When  did  he  die?  A.  October  14th  of  this  year. 

Q.  Do  you  know  the  defendant  Larry  Knohl?  [75]  A. 
Yes,  sir,  I  met  him. 
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Q.  Do  you  see  a  man  that  you  know  by  that  name  in  the 
room  here?  A.  Yes,  sir. 

Q.  If  you  don’t  stand  up.  Will  you  come  down  and  point 
him  out? 

Mr.  Margiotti :  If  you  want  him  to  stand  up,  he  will. 

Mr.  Hitz :  I  didn’t  ask  him  to. 

By  Mr.  Hitz. 

Q.  Is  he  the  gentleman  that  just  stood?  A.  Yes,  sir. 

Q.  When  did  you  first  meet  him,  Mr.  Knipmeyer?  A.  I 
believe  it  was  in  July  of  1950. 

Q.  Where  was  that  ?  A.  That  was  in  Kansas  City.  224 

Q.  What  was  the  occasion  of  your  meeting  him?  A.  He 
came  to  Kansas  City  and  came  to  my  office  to  prepare  a  bid 
to  submit  to  the  Reconstruction  Finance  Corporation. 

Q.  Do  you  know  for  what  transaction?  A.  In  connection 
with  the  purchase  of  the  Aireon  Company  in  Kansas  City, 

Kans. 

Q.  And  that  is  spelled  A-i-r-e-o-n  (spelling) ;  is  that  cor¬ 
rect?  A.  I  believe  that  is  right. 

[76]  Q.  What  type  of  a  plant  was  that,  Mr.  Knipmeyer, 
when  it  was  in  operation;  do  you  know?  A.  Well,  I  was 
gone  during  the  war  years,  but  during  the  war  years,  it  was 
a  war  effort  plant  of  some  kind,  and  then  after  the  war,  the 
company  went  into  the  manufacture  and  sale  of  juke  boxes. 

Q.  But  it  had  war  contracts  during  the  war,  didn’t  it?  A.  225 
That  is  my  understanding. 

Q.  Was  it  in  the  morning  or  afternoon  that  you  saw  him, 
on  the  26th  of  July?  A.  To  the  best  of  recollection - 

Mr.  Margiotti:  I  object  to  the  question  because  of 
the  suggestion,  and  leading,  giving  the  date  July  26th. 

Mr.  Hitz:  Which  did  I  suggest,  morning  or  after¬ 
noon? 

Mr.  Margiotti:  You  said  July  26th.  The  witness 
has  not  said  July  26th.  The  witness  said  July,  1950. 
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The  Court:  I  think  the  point  is  well  taken,  but  I 
will  ask  you  a  question,  from  the  Court :  When  in  July, 
1950,  did  you  meet  him? 

The  Witness :  To  the  best  of  my  recollection,  it  was 
July  26tli,  1950. 

By  Mr.  Hitz. 

Q.  Now,  Mr.  Knipmeyer,  did  you  learn  of  your  own 
[77]  knowledge  how  Mr.  Knohl  arrive  in  Kansas  City  on 
that  occasion?  A.  Well,  my  understanding  was  that  he  had 
flowm  out  there. 

Q.  Did  he  at  any  time  show  you  an  airplane? 

Mr.  Margiotti :  That  is  objected  to  as  being  im¬ 
material. 

The  Court :  Yes,  and  it  is  also  highly  leading.  Any 
question  of  privilege  going  to  come  up  in  your  testi¬ 
mony? 

The  Witness:  Well,  it  could,  sir. 

The  Court:  Well,  be  aware  of  it,  then.  Go  ahead, 
Mr.  Hitz. 

By  Mr.  Hitz. 

Q.  Mr.  Knipmeyer,  I  would  like  to  show  you  a  letter 
which  is  dated  July  26th,  1950,  which  I  am  going  to  ask  the 
Clerk  to  mark  Government  No.  4  for  Identification. 

(The  document  above  referred  to  was  marked  Gov¬ 
ernment  Exhibit  4  for  Identification.) 

By  Mr.  Hitz. 

Q.  And  when  I  show  it  to  you  I  will  ask  you  to  answer 
merely  this  single  question:  Can  you  identify  it?  Mark 
the  second  page,  which  is  an  attachment,  k‘4-A  for  Identifi¬ 
cation.” 


229 
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(The  document  above  referred  to  was  marked  Gov¬ 
ernment  Exhibit  4-A  for  Identification.) 

[78]  By  Mr.  Hitz. 

Q.  Mr.  Knipmeyer,  you  will  note  that  I  am  handing  you 
a  paper  which  is  purporting  to  be  a  letter  of  July  26th 
which  we  have  marked  Government  4  for  Identification  and 
stapled  to  that  is  a  2-page  document  bearing  the  date  of 
July  26,  1950,  and  which  has  been  designated  Government 
Exhibit  4-A  for  Identification.  Can  you  identify  4?  A. 
Yes,  sir. 

Q.  Just  say  yes  or  no.  A.  Yes,  I  can. 

Mr.  Collins:  Your  Honor,  before  he  makes  that 
identification,  may  we  be  indulged  for  just  a  minute  for 
a  conference? 

The  Court :  Yes,  indeed. 

Q.  Can  you  identify  Government  4-A  for  Identification? 
Just  yes  or  no.  A.  Yes,  sir,  I  can. 

The  Court:  Is  that  the  direct  examination? 

Mr.  Hitz:  No,  it  isn’t,  your  Honor.  I  am  giving 
counsel  a  chance  to  look  at  it. 

The  Court :  That  is  all  right.  Go  ahead. 

By  Mr.  Hitz. 

Q.  Mr.  Knipmeyer,  in  view  of  your  Honor’s  question, 

[79]  I  will  do  my  questioning  absolutely  out  of  order,  be¬ 
cause  of  what  you  asked  the  witness.  Did  you  have  occa¬ 
sion,  Mr.  Knipmeyer,  to  deliver  to  somebody  at  the  request 
of  Mr.  Knohl,  documents  4  and  4-A  for  Identification  ?  J ust 
answer,  “I  did”  pass  them  on  to  somebody,  or  “I  did  not.” 
A.  I  did,  sir. 
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Q.  Was  that  person  connected  with  the  Reconstruction 
Finance  Corporation  ?  A.  He  was,  sir. 

Mr.  Hitz:  Your  Honor,  with  those  answers — I  will 
then  go  hack  and  ask  you,  Mr.  Knipmeyer - 

The  Court :  The  point  the  Court  made,  you  started 
to  ask  this  gentlemen  if  he  knew  how  Mr.  Knohl  got 
to  his  office.  Tt  was  either  going  to  involve  hearsay 
testimony,  or  it  was  going  to  involve  something  given 
in  confidence.  Tt  was  on  that  particular  that  the  Court 
suggested  to  counsel  if  things  came  up  which  he  learned 
in  confidence,  in  the  relation  of  attorney  and  client,  to 
be  aware  of  that. 

Mr.  Hitz:  Yes,  sir. 

Mr.  Margiotti :  Tt  is  a  question  of  privilege. 

The  Court :  That  is  right. 

The  Witness:  May  T  ask  his  Honor  a  question? 

[83]  Mr.  Williams:  Your  Honor,  while  we  are  here, 
I  assume  Mr.  Hitz  is  going  to  offer  Government’s 
4  and  4-A. 

Mr.  Hitz:  T  am  now,  right  now. 

Mr.  Williams:  I  think  we  ought  to  pass  on  to  them 
and  avoid  another  bench  conference. 

Mr.  Hitz,  are  you  offering  4-A,  because  this  letter 
governed  any  thinking  on  objecting  or  not,  simply  to 
show  a  part  of  the  conspiratorial  acts,  or  is  there  a 
contention  by  the  government  that  anything  in  4-A  is 
a  false  statement  upon  which  this  indictment  hangs? 

Mr.  Hantman :  No. 

Mr.  Hitz:  Tt  is  the  former  and  T  think  we  can  say 
that  we  don’t  rely  upon  any  of  the  false  statements  in 
the  attachment. 

Mr.  Williams :  Ts  that  right  ? 

Mr.  Hitz :  I  will  put  it  thi  s  way :  W e  haven’t  charged 
false - 
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[84]  Mr.  Williams :  You  haven,t  charged  it. 

Mr.  Hitz:  The  false  statements  that  may  be  in  the 
attachment  4- A  in  the  indictment. 

Mr.  Collins :  Wait  a  minute.  I  want  to  get  this. 

Mr.  Williams :  In  other  words,  so  -we  will  have  the 
record  clear  on  it,  there  is  no  contention  by  the  Gov¬ 
ernment  that  anything  in  Exhibit  4-A  is  the  predicate 
for  either  the  second  count  in  the  indictment  or  the 
third  count  in  the  indictment,  wherein  it  is  said  that 
Knohl  and  Freidus  conspired  to  make  false  statements 
about  the  assets,  liabilities  ? 

Mr.  Hitz :  I  am  not  going  to  commit  myself.  I  think 
the  letter  speaks  for  itself  and  I  don’t  want  to  cut  my- 
self  off  later  from  a  possible  argument  that  there  is 
the  beginning  in  this  letter  of  a  misrepresentation  made 
again  in  August. 

Mr.  Williams:  Then  we  object  to  this  as  being 
violently  outside  the  purview  of  the  indictment,  if  the 
Court  please.  There  is  no  reference  to  this  particular 
document  as  having  contained  any  false  statement.  If 
Mr.  Hitz  is  offering  this  as  a  springboard  for  an  argu¬ 
ment  that  false  statements  were  made  in  it,  then  it  is 
outside  the  scope  of  the  indictment  and  the  govern¬ 
ment’s  proof  is  veering  from  the  indictment  and  we 
have  been  seriously  prejudiced. 

Mr.  Margiotti :  And  furthermore,  your  Honor,  this 
[85]  letter  "was  superseded  by  a  further  letter  in  which 
the  statement  was  actually  made,  and  which  the  govern-  237 
ment  contends  was  false. 

The  Court:  Well,  the  ruling  of  the  Court  is  as  fol¬ 
lows  : 

First,  that  in  the  second  count,  which  incorporates 
the  first  paragraph  of  Count  1,  the  matter  is  specifically 
referred  to  in  paragraph  5  and  it  is  therefore  within 
the  purview  of  the  indictment. 
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Second,  it  appears  relevant,  it  does  appear  material, 
and  on  the  question  of  competency,  the  Court  having 
reviewed  it,  doubts  that  there  is  any  privilege  asserted 
or  any  privilege  that  would  be  claimed. 

T  am  prepared  to  admit  it  subject  to  your  objection. 

Mr.  Williams:  May  T  be  heard  just  one  moment  fur¬ 
ther? 

The  Court:  Surely. 

Mr.  Williams:  Your  Honor,  Count  2  specifically  lays 
out  the  false  statements  upon  which  this  count  is 
predicated.  Each  false  statement  is  contained  in  the 
letter  of  August  2,  1950  and  we  have  come  prepared  to 

239  defend  that  particular  statement. 

Now,  if  the  Government  is  shifting  and  making  this 
letter  a  predicate  for  Count  2,  then  it  is  at  variance. 

The  Court:  Well,  T  don’t  believe  that  is  the  situa¬ 
tion.  If  an  attempt  is  made,  you  call  it  to  the  Court’s 
[86]  attention,  but  it  sounds  preliminary  and  T  would 
gather  that - 

Mr.  Hitz:  Tt  is  preliminary. 

The  Court:  T  would  gather  that  the  gravemen  is  go¬ 
ing  to  center  around  the  transaction  that  will  come 
later  but  we  will  cross  the  bridge  when  we  come  to  it. 

Mr.  Margiotti :  This  is  only  preliminary. 

The  Court :  Certainly. 

Mr.  Margiotti :  A  matter  of  production. 

Mr.  Williams:  But  once  it  is  in  it  is  in  and  you 

240  can’t  get  it  out  without  the  wound  showing  and  if  there 
is  going  to  be  an  argument  here  that  this  was  a  false 
statement  we  are  definitely  prejudiced  because  we 
haven’t  been  prepared  to  meet  this  on  the  face  of  the 
indictment. 

The  Court :  T  recognize  your  point.  Tt  is  of  record 

and  I  will  give  you  your  objection  to  it  but  I  overrule 

vou.  You  mav  tender  it. 

*  • 
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Mr.  Hitz :  May  I  make  a  formal  offer? 

The  Court :  Yes,  do  you  do  so  ? 

Mr.  Hitz :  I  do  so. 

The  Court :  V ery  well,  then. 

The  objection  is  received  of  record  by  the  counsel 
for  the  defendants,  in  accordance  with  the  bench  con¬ 
ference  and  the  ruling  indicated  by  the  Court,  let  it  be 
received  subject  to  the  objections  of  counsel.  That  is 
4  and  4- A  ? 

[87]  Mr.  Hitz:  Right. 

(Thereupon  counsel  returned  to  the  trial  table.) 

Mr.  Hitz:  Your  Honor,  may  I  read  4  and  4- A  to 
the  Jury?  I  understand  you  have  admitted  them. 

The  Court :  I  have  not.  T  thought  you  were  going  to 
have  more  testimony  from  Mr.  Knipmeyer.  He  is 
from  out  of  town. 

Mr.  Hitz:  I  think  I  should  read  these  while  he  is 
on  the  stand.  I  think  it  might  lead  to  some  more  ques¬ 
tions. 

The  Court :  I  think  the  better  part  would  be  to  ask 
more  questions,  if  you  think  it,  but  I  would  like  to 
accommodate  an  out  of  town  witness  and  not  keep  him 
here  overnight. 

Mr.  Hitz:  Would  you  like  me  to  pass  to  the  next 
document  and  then  read  it  later. 

The  Court :  Whatever  your  pleasure  is. 

Mr.  Hitz:  I  think  we  would  prefer  to  read  it,  if 
your  Honor  would  permit.  243 

(The  document  above  referred  to  marked  Govern¬ 
ment  Exhibit  4  was  received  in  evidence.) 

Mr.  Hitz :  (Reading)  On  stationery 
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“law  offices 

“PARKER  &  KNIPMEYER, 

“Waltower  Bldg., 

“Kansas  City  6,  Missouri. 

[8S]  “July  26,  1950. 

“Mr  Harry  Jobes 

Reconstruction  Finance  Corporation, 

Federal  Reserve  Bank  Building, 

Kansas  City,  Missouri 

“Dear  Mr.  Jobes: 

“Confirming  conversation,  we  attach  herewith 
written  bid  of  the  proposed  purchaser  as  was  re¬ 
quested. 

“We  also  submit  herewith  a  voucher  in  the  amount 
of  $15,000.00,  payable  to  the  Reconstruction  Finance 
Corporation,  as  evidence  of  good  faith  of  the  pur¬ 
chaser.  Bidder  can  and  will  satisfy  all  requirements 
of  the  Reconstruction  Finance  Corporation  with  re¬ 
spect  to  financial  responsibility. 

“Anv  further  information  that  either  vou  or  your 
Washington  associates  may  require  will  be  gladly 
furnished  upon  request. 

“Trusting  that  vou  mav  find  this  bid  in  order  and 
subject  to  your  approval,  we  remain, 

“Sincerely  yours, 

“Parker  &  Knipmeyer 
“By  L.  L.  Knipmeyer.” 


with  the  initials  and  so  on  at  the  bottom  for  the  office 
force. 
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Attached  to  that  is  Government  Exhibit  in  evidence 
No.  4- A. 

[89]  (The  document  above  referred  to  marked  Gov¬ 
ernment  Exhibit  4-A  was  received  in  evidence.) 

Mr.  Hitz:  It  has  no  letterhead.  It  is  dated  July  2 6, 

1950. 

(Reading) : 

“To  the  Reconstruction  Finance  Corporation  : 

“We  wish  to  submit  the  following  firm  bid  in  con¬ 
nection  with  the  purchase  of  the  Aireon  Manufactur¬ 
ing  Corporation  of  Kansas  City,  Kansas.  248 

“Purchaser  will  pay  the  sum  of  Six  Hundred 
Thousand  Dollars  ($600,000.00),  with  $100,000  to  be 
paid  upon  the  consummation  of  the  transaction  and 
the  balance  amortized  over  a  period  of  ten  (10)  years 
at  4%  per  annum,  payments  to  be  made  quarterly. 

“In  connection  with  this  bid  it  is  understood  that 
all  existing  leases,  leasehold  interests,  fixtures,  in¬ 
ventory,  raw  materials,  completed  products,  machin¬ 
ery,  and  all  assets  and  properties  of  all  description, 
including  patent  rights,  copyrights,  goodwill,  etc., 
will  become  the  property  of  the  purchaser.  How¬ 
ever,  it  is  further  understood  that  purchaser  will  not 
receive  the  Accounts  Receivable,  cash  on  hand  and 
any  notes  payable  to  said  corporation,  but  all  other  249 
assets  of  every  kind  and  description,  as  of  this  date 
and  wheresoever  situate,  shall  become  the  property 

[90]  of  the  purchaser  outright  if  this  transaction's 
consummated. 

“The  bidder  herein,  in  evidence  of  good  faith,  here¬ 
by  submits  a  check  in  the  amount  of  $15,000  as 
‘earnest  money’.  It  is  understood,  of  course,  that  if 
this  transaction  is  not  consummated  on  the  terms 


84a 


Lowell  L.  Knijpmeyer — For  Government — Direct. 


herein  set  forth,  the  check  will  be  returned  to  bidder, 
and  if  the  transaction  is  consummated,  the  check  will 
be  applied  to  the  purchase  price. 

“Bidder  is  the  Starrett  Television  Corporation, 
with  office  located  at  101  West  26th  Street,  New  York 
City,  N.  Y.  The  Starrett  Television  Corporation,  in 
addition  to  manufacturing  and  distributing  tele¬ 
vision,  also  manufactures  air  conditioners  known  as 
the  Starrett  Air  Conditioners.  The  Starrett  Tele¬ 
vision  Corporation  occupies  part  of  the  building 
known  as  the  Lehigh-Starrett  Building,  owned  by  the 
Starrett  Realty  Corporation,  which  is  a  subsidiary 

251  of  the  Starrett  Television  Corporation.  The  value 
of  the  Lehigh-Starrett  Building  is  presently  about 
$9,000,000,  with  a  mortgage  not  exceeding  $2,500,000. 
The  Starrett  Television  Corporation  has  net  assets 
of  $750,000  and  $1,000,000.  The  principle  stock¬ 
holders  of  that  corporation  are  the  owners  and 
operators  of  the  following: 

[91]  Chelsea  Hotel, 

Atlantic  City,  New  Jersey; 

Tower  Hotel, 

Miami  Beach,  Florida : 

Drake  Villa  Hotel  and  Apartments, 

Miami  Beach,  Florida : 

252  Aaron  Machinery  Company, 

45  Crosby  St.,  New  York,  N.  Y. 

and  the  other  real  estate  holdings  which  can  be  listed 
and  enumerated  by  our  certified  public  accountants. 

“Bidder  herein  proposes  to  make  use  of  the  Aireon 
assets  and  plant  in  connection  with  the  manufactuie 
and  distribution  of  various  electronic  devices  which 
can,  if  required,  be  used  in  the  W  ar  Effort.  Bidder 
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has  a  complete  staff  of  engineering  experts  who  have 
examined  the  facilities  and  plant  of  the  Aireon  Manu¬ 
facturing  Corporation  and  find  it  suitable  for  their 
needs  and  purposes  in  connection  with  the  intended 
use. 

“Bidder  will,  if  this  transaction  is  consummated, 
immediately  make  available  at  least  $200,000  in 
operating  capital  and  in  addition  to  the  down  pay¬ 
ment  previously  mentioned.  If  this  transaction  is 
consummated,  bidder  will  immediately  start  opera¬ 
tion  of  the  Aireon  plant  and  facilities,  and  will  re¬ 
quire  a  minimum  of  [92]  at  least  1,000  local  person¬ 
nel  in  connection  with  its  operation.  0 

“This  bid  is  being  submitted  in  Kansas  City,  and  0 
we  do  not  have  with  us  our  financial  statements  and 
data,  but  same  can  be  made  available  upon  request 
and  will  be  immediately  furnished  by  our  comp¬ 
trollers  and  certified  public  accountants. 

“If  there  is  any  further  information  that  may  be 
required,  we  will  of  course  be  pleased  to  furnish  same 
upon  request. 

“Respectfully, 

“Starrett  Television  Corporation 
“By  Larry  Knohl, 

“Vice  President.” 

By  Mr.  Hitz.  055 

Q.  Mr.  Knipmeyer,  there  is  mention  in  Government’s  4, 
which  is  your  letter  to  the  R.  F.  C.,  to  Mr.  Jobes,  that  there 
is  submitted  herewith  a  $15,000  voucher.  Now,  with  refer¬ 
ence  to  that  term  “voucher,”  just  what  did  it  refer  to?  A. 

That  was  a  check.  Whether  or  not  it  was  a  personal  cheek 
or  a  check  of  the  Starrett  Television  Corporation  I  am  not 
prepared  to  state  but  it  was  a  check  which  was  completed 
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in  my  office  by  Mr.  Knohl,  although  T  don’t  believe  he 
signed  it. 

[93]  Q.  Did  you  transmit  in  addition  to  Government  4 
and  the  bid  which  T  have  just  last  read,  did  you  transmit  the 
$15,000  check  produced  by  Mr.  Knohl  to  the  R.  F.  C.?  A.  1 
did,  sir. 

Q.  At  that  time?  A.  Yes,  sir. 

Q.  When  you  delivered  that  check  or  prior  to  delivering 
it,  and  I  am  speaking,  of  course,  of  this  $15,000  down  or 
earnest  money,  did  you  note  whose  name  was  the  maker, 
what  name  was  the  maker  of  that  check?  A.  Well,  to  the 
best  of  mv  recollection,  the  maker  of  the  check  was  Mr. 
Freidus. 

Q.  The  first  name  ?  A.  I  don’t  know  whether  he  used  the 
first  name  or  initial  but  my  recollection  was  that  it  was  Mr. 
Freidus’  signature  that  appeared  on  the  check. 

Q.  So  then  you  went  over  to  the  R.  F.  C.,  to  Air.  Jobes’ 
office,  did  you,  with  Government’s  4,  4- A,  and  the  voucher 
or  check  mentioned  in  the  letter?  A.  T  did. 

Q.  Did  you  give  them  to  Mr.  Jobes?  A.  T  did. 

Q.  Is  Mr.  Jobes  in  the  witness  room  today?  A.  Yes,  sir. 

Q.  Was  he  then  connected  with  the  R.  F.  C.  local 
[94]  office  in  Kansas  City,  Missouri,  at  that  time?  A.  I  be¬ 
lieve  he  was  the  Assistant  Manager. 

Q.  Did  you  leave  the  covering  letter  and  the  bid  with 
Mr.  Jobes?  A.  I  think  T  left  the  check,  the  covering  letter 
and  the  bid  with  Mr.  Jobes. 

Q.  Without  relating  what  it  was,  did  you  have  a  conver¬ 
sation  with  Mr.  Jobes,  first,  with  respect  to  the  check?  A. 
I  did,  sir. 

Q.  Let  me  ask  you,  was  the  check  certified  or  was  it  a 
check  just  drawn  on  a  bank?  A.  It  was  a  non-certified  check. 

Q.  Don’t  answer  this  until  opportunity  has  been  had  for 
objection:  Was  the  fact  of  certification  discussed  between 
you  and  Mr.  Jobes? 
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Mr.  Margiotti :  That  is  objected  to  as  being  hearsay. 

Mr.  Hitz:  I  can  see  that. 

The  Court:  I  understand  you  are  going  to  follow 
it  up  with  Mr.  Jobes? 

Mr.  Hitz:  Yes,  we  can  follow  that  up. 

By  Mr.  Hitz. 

Q.  You  nevertheless  left  the  check?  A.  I  did,  sir. 

Q.  Was  any  conversation  had  on  the  subject  of  a 
[95]  financial  statement  with  Mr.  Jobes?  Just  answer  yes 
or  no.  A.  Well,  I  believe —  I  don’t  believe  I  can  answer  the 
question  yes  or  no.  I  believe  the  bid  spoke  for  itself  and 
I  told  him -  260 

Mr.  Margiotti:  Just  a  minute.  We  object  to  what 
the  witness  told  Mr.  J obes  as  being  hearsay. 

The  Court:  Just  was  the  subject  of  the  statement 
discussed? 

The  Witness :  I  believe  it  was. 

By  M r.  Hitz. 

Q.  Now,  this  letter  and  attachment,  the  bid,  Mr.  Knip¬ 
meyer,  both  bear  date  July  26,  1950.  On  what  day  did 

vou  actuallv  take  them  and  the  check  over  to  Mr.  Jobes?  A. 

♦ 

1  think  it  was  on  the  same  dav. 

Q.  After  your  visit  to  Mr.  Jobes’  office  and  your  confer-  ^ 
ence  with  him,  did  you  communicate  with  Mr.  Knohl  again? 

A.  I  did. 

Q.  By  the  way,  he  didn’t  go  with  you,  did  he?  A.  He  did 
not. 

Q.  Was  he  out  of  the  city  of  Kansas  City  when  you  com¬ 
municated  with  him  ?  A.  He  was,  sir. 

Q.  Where  was  he  ?  [96]  A.  Russell,  Kansas. 

Q.  Did  you  communicate  with  him  by  phone  or  otherwise? 

A.  I  communicated  with  him  by  phone. 
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Q.  How  soon  after  you  delivered  these  papers  to  the 
RFC?  A.  1  believe  it  was  the  following  day. 

Q.  Well,  did  you  have  a  conversation  with  him  concern¬ 
ing  what  you  have  learned  at  the  RFC? 

Mr.  Margiotti :  That  is  objected  to. 

The  Court:  Yes,  and  I  sustain  you  on  it. 

By  Mr.  Hits. 

Q.  Did  you  ever  see  again  the  uncertified  check  that  you 
left  with  Mr.  Jobes  of  $15,000.00?  A.  Yes.  When  I  de¬ 
livered  the  certified  check  later,  the  uncertified  check  was 
2^3  returned  to  me. 

Q.  Do  you  know  where  the  uncertified  check  is  now?  A. 
I  do  not. 

Q.  Have  you  seen  it  since  it  was  delivered  back  to  you  by 
Mr.  Jobes?  A.  I  have  no  independent  recollection  of  what 
was  done,  whether  1  turned  it  over  to  Mr.  Knohl  or  to  Mr. 
Parker,  I  don’t  know. 

Q.  How  soon  after  you  spoke  to  Mr.  Knohl  over  the  tele¬ 
phone  when  he  was  in  Russell,  Kansas,  on  the  26th  day  of 
[97]  July,  1950,  did  you  receive  a  certified  check?  A.  Well, 
whether  it  was  that  day  or  the  following  day,  I  can’t  say,  but 
it  was  right  at  that  time. 

Q.  How  did  you  receive  the  certified  check?  A.  I  am 
not  sure  about  that,  whether  Mr.  Knohl  brought  it  to  the 
264  °ffice  or  whether  it  was  mailed  to  the  office;  I  am  not  sure. 

Q.  What  did  you  do  with  the  certified  check?  A.  I  took 
it  over  to  the  RFC. 

Q.  How  soon  did  you  do  that?  A.  Upon  receipt. 

Mr.  Williams:  What  was  that? 

Mr.  Margiotti :  Upon  receipt. 

Mr.  Hitz:  Would  you  mark  this  Government  5  for 
Identification  ? 
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(The  above  document  was  marked  Government  Ex¬ 
hibit  5  for  Identification.) 

By  Mr.  Hits. 

Q.  Mr.  Knipmeyer,  can  you  identify  a  check  which  has 
been  marked  Government  Exhibit  for  Identification  No.  5? 
A.  I  can,  sir. 

###•## 


[101]  Proceedings. 

The  Court:  You  may  proceed. 

260 

Thereupon  Lowell  L.  Knipmeyer,  the  witness  at  ad¬ 
journment,  called  by  the  Government,  having  been  previ¬ 
ously  sworn,  was  further  examined  and  testified  as  follows : 

Direct  examination  ( resumed )  by  Mr.  Hitz . 

Q.  Mr.  Knipmeyer,  yesterday,  at  the  time  of  recess, 

I  think  we  had  been  discussing  the  check  of  July  27th, 
which  has  been  marked  for  identification  only,  so  far, 
Government’s  Exhibit  No.  5. 

It  is  my  recollection  of  your  testimony  that  you  stated 
that  a  short  time  after  the  delivery  of  the  bid  and  your 
covering  letter  of  the  26th  of  July,  1950,  to  the  Kansas 
City  R.  F.  C.  office,  you  received  this  Government  Exhibit 
No.  5.  Is  that  roughly  the  testimony  up  to  this  point?  A.  267 
I  believe  so,  sir. 

Q.  I  would  like  to  ask  you  if  you  can  now  recall  in  what 
wav  vou  or  vour  office  received  Government’s  Exhibit  No. 

5?  A.  No,  I  cannot  recall  how  it  was  received. 

Q.  Can  you  tell  us  whether  or  not  you  delivered  [102] 
that  over  to  the  Kansas  City  R.  F.  C.  office  after  you 
received  it?  A.  I  did. 
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Q.  How  soon  after  it  came  to  your  attention  did  you 
get  it  to  the  R.  F.  C.?  A.  I  believe  the  same  dav. 

Q.  Now  I  would  like  to  show  you  the  Exhibit  5  for 
Identification  and  ask  whether  or  not  vou  can  now  testify 
as  to  what  date  it  was  that  you  delivered  it  to  the  R.  F.  C.? 

If  it  doesn’t  refresh  your  recollection,  give  us  your  best 
recollection.  A.  T  don’t  know  that  I  can  give  you  the 
exact  date  that  T  delivered  it  to  the  R.  F.  C. 

Mr.  Margiotti :  Mr.  Knipmeyer,  will  you  talk  a 
little  louder? 

The  Witness:  I  sav  I  don’t  know  that.  1  can  tell 
you  the  exact  day  I  delivered  it  to  the  R.  F.  C.  I  am 
almost  positive  that  I  delivered  it  the  same  day 
I  received  it. 

By  Mr.  Hitz. 

Q.  Now,  can  you  tell  us  about  how  long  after  it  was 
that  you  took  the  bid  with  the  uncertified  check  to  the 
R.  F.  C.  that  you  received  and  delivered  the  certified  one 
here?  [103]  A.  It  was  a  day  or  two. 

Q.  A  day  or  two?  A.  Yes,  sir. 

Q.  Mr.  Knipmeyer,  this  check  has  certain  writing  over 
there  on  the  left-hand  side,  more  or  less  in  the  corner. 
Please  answer  this  question  only:  Do  you  know  whose 
handwriting  that  is?  A.  I  do,  sir. 

Q.  Whose?  A.  Mine. 

Q.  Is  that  part  of  the  identification  of  this  exhibit?  A. 
Yes,  sir.  I  recollect  it  partly  because  of  the  fact  that  my 
handwriting  appears  in  the  left-hand  side  of  the  voucher. 

Q.  When  did  you  put  that  on  there  with  respect  to  its 
being  delivered  to  the  R.  F.  C.?  A.  1  believe  that  I  put 
it  on  when  I  got  over  to  the  R.  F.  C.  1  may  have  done  it 
when  received.  I  am  not  sure  which. 
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Q.  Until  the  proceedings  leading  to  this  trial  did  you 
again  see  Government’s  No.  5  for  Identification?  A.  No, 

T  believe  not. 

Q.  You  left  it  there  with  them  and  that  was  the  end 
of  it?  A.  I  left  it  with  the  R.  F.  C. 

[104]  Q.  Did  you  give  it  to  a  man  named  Martin  over 
there,  do  you  recall?  A.  I  believe  that  was  the  gentleman’s 
name. 

i 

Mr.  Hitz:  Your  Honor,  we  offer  Government’s 
Exhibit  No.  5  for  Identification. 

Mr.  Margiotti:  We  have  no  objection. 

Mr.  Williams:  We  have  no  objection.  9 

The  Court:  Let  it  be  received. 

(The  document  check  above  referred  to,  marked 
Government’s  Exhibit  No.  5,  was  received  in  evidence.) 

Mr.  Hitz:  May  I  read  pertinent  parts  of  it?  I 
wouldn’t  intend  to  read  all  of  it. 

The  Court:  Very  well. 

Mr.  Hitz:  This  is  a  check  of  the  usual  size,  printed 
at  the  top  is  “Starrett  Television  Corporation,  601 
West  26th  Street,  New  York.”  It  is  cheek  No.  9130, 
dated  July  27,  1950,  in  the  space  opposite  “New  York.” 

“Pay  to  the  order  of  Reconstruction  Finance  Cor¬ 
poration  $15,000.00.” 

It  is  drawn  on  the  Modern  Industrial  Bank,  528 
Broadway,  New  York,  and  it  is  signed  “Starrett  Tele-  273 
vision  Corporation,”  printed. 

Underneath  it,  in  pen  handwriting,  “Eleanor  Harris,” 
and  underneath  that,  “Jacob  Freidus,”  and  underneath 
that  the  expression  “Auth.  Sign.” 

[105]  On  the  space  in  the  left-hand  one-third  of  this 
check  and  on  about  five  lines  of  it  there  is  the  fol¬ 
lowing  in  ink  handwriting: 

“Earnest  money  drawn” - 
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Mr.  Margiotti:  Do  you  want  a  glass? 

Mr.  Hitz:  No,  a  glass  isn’t  going  to  help  me.  I 
think  we  better  have  the  author  read  it. 

The  Witness  (reading) :  “Earnest  money,  Aireon 
purchase,  to  replace  previous  voucher  in  same  amount 
as  earnest  same  for  same  purchaser.” 

By  Mr.  Hitz. 

Q.  That  is  what  you  have  identified  as  your  handwriting? 
A.  I  have,  sir. 

Q.  Also  on  the  front  of  this  check,  the  face  of  it,  is  a 
large  stamp,  approximately  2  by  2  and  in  the  more  or  less 
0  the  middle  of  the  check,  it  goes  slantwise  across  the  check. 
It  is  in  black  and  red  ink.  Where  it  is  possible  to  read  it 
says,  “Certified  payable  only  as  originally  drawn  and  wdien 
properly  endorsed,  July  27,  1950,  No.  009019,  Modern 
Industrial  Bank,  Broadway” — I  can’t  read  the  number  of 
that,  “New  York,”  with  a  line  and  someone’s  signature  in 
ink  on  the  line. 

Now,  on  the  back,  in  the  place  for  an  endorsement,  there 
is  the  following: 

[106]  “Reconstruction  Finance  Corporation,”  cheek  not 
used  for  purpose  drawn.” 

That  is  in  ink  handwriting. 

Underneath  that  there  is  a  red  ink  stamp  and  it  reads, 
“Starrett  Television  Corporation.” 

27G  And  1  may  say  underneath  that  there  has  been  placed 
by  the  clerk,  in  ease  you  later  examine  this  check,  Govern¬ 
ment  “Exhibit  No.  5”  for  Identification;  that,  of  course,  is 
no  part  of  the  endorsement. 

And  then  underneath  all  that  I  have  shown  you  there 
is  a  round  black  ink  stamp  more  or  less  in  the  middle  of 
the  back  of  this  check,  and  it  reads  around  the  circular 
part  of  it,  “Modern  Industrial  Bank,  J.  L.  P.,”  and  in 
the  center  of  it,  “November  10,  1950.” 
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Mr.  Hitz:  1  don’t  think  it  out  of  order,  vour  Honor, 
for  me  to  state  to  you  in  the  hearing  of  the  jury  that 
we  will  have  evidence  as  to  the  meaning  of  that  stamp 
later  on. 

In  addition,  there  are  the  usual  cut-through  imprints 
that  you  see  on  checks  that  have  been  endorsed. 

The  Court:  Anything  further? 

Mr.  Hitz:  Yes,  your  Honor,  I  have  one  further 
subject.  i 


By  Mr.  Hitz. 

Q.  Mr.  Knipmeyer,  I  would  like  to  ask  this  question 
and  at  this  time  confine  your  answer  to  yes  or  no:  ^78 

[107]  Have  you  ever  heard  of  a  corporation  or  a  pro¬ 
posed  corporation  known  as  Aireon-Starrett,  Tne.?  A. 

Yes,  sir,  I  have,  sir. 

Mr.  Hitz:  Mav  we  come  to  the  bench,  vour  Honor? 

•  •  • 

(Thereupon,  at  the  bench,  and  out  of  the  hearing  of 
the  jury,  the  following  occurred.) 

Mr.  Hitz:  Your  Honor,  we  have  two  or  three  docu¬ 
ments  that  we  proposed  to  offer.  They  do  come  fairly 
close  to  the  subject  that  has  already  come  before  you 
in  which  it  was  indicated  that  there  was  a  privilege 
based  upon  the  relationship. 

[117]  The  Court:  I  can’t  guide  you  on  that,  but  279 
T  would  say  that  on  this  letter  of  September  15,  1950, 

T  don’t  see  the  materiality. 

I  sustain  an  objection  to  that. 

As  to  the  other,  we  will  just  have  to  wait  and  see 
how  it  develops. 

(Thereupon  counsel  returned  to  the  trial  table.) 

[118]  The  Clerk:  Will  you  mark  this  telegram 
Government  Exhibit  No.  6? 
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(The  telegram  above  referred  to  was  marked  Gov¬ 
ernment  Exhibit  No.  6  for  Identification.) 

By  Mr.  Hitz. 

Q.  Mr.  Knipmeyer,  I  am  showing  you  an  exhibit  -which 
has  been  marked  Government  Exhibit  6  for  Identification. 

Answer  first  this  preliminary  question: 

Can  you  identify — I  will  ask  the  question  even  more 
preliminary  than  that : 

Have  you  ever  seen  it  prior  to  the  commencement  of 
this  proceedings,  and  by  “it”  I  mean  this  actual,  physical 
PaPer  front  of  you?  A.  I  have  seen  a  telegram.  I  don’t 
°  know  whether  it  was  this,  the  original.  I  can  identify  this. 

Q.  You  can  identify  it?  A.  Yes,  sir,  I  can. 

Mr.  Hitz:  I  think  we  won’t  ask  any  more  on  that 
at  the  moment. 

May  we  come  to  the  bench,  your  Honor? 

(Thereupon  counsel  approached  the  bench;  where, 
out  of  the  hearing  of  the  jury,  the  following  occurred) : 

Mr.  Hitz:  We  do  not  propose  to  offer  that  at  this 
time.  However,  we  want  a  further  identifying  ques¬ 
tion,  and  I  [119]  thought  we  should  come  to  the  bench 
before  asking  the  further  question. 

•  *##•# 

282  [125]  (Thereupon  counsel  returned  to  the  trial 

table. ) 


By  M  r.  Hitz. 

Q.  Mr.  Knipmeyer,  Government  Exhibit  6  purports  to 
be  a  telegram.  It  has  an  address  and  a  sender  noted  on 
it.  Can  you  tell  me  whether  the  sender  of  that  telegram, 
as  contained  on  the  telegram,  Parker  &  Knipmeyer,  attor- 
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neys,  sent  that  wire?  A.  Yes,  my  recollection  is  this  wire 
was  sent  from  our  office. 

Q.  By  those  senders  to  those  addresses?  A.  Yes,  sir. 

Mr.  Hitz:  That  is  all,  your  Honor. 

Thank  you. 

The  Court:  Then  you  may  cross-examine  on  the 
matter  to  date.  ■ 

Mr.  Williams :  Does  your  Honor  want  us  to  continue 
with  the  cross-examination? 

The  Court:  Yes,  please. 

Mr.  Williams:  T  have  just  one  or  two  questions  on 
behalf  of  the  defendant  Freidus. 

Cross-examination  by  Mr.  Williams. 

Q.  Mr.  Knipmeyer,  as  1  understood,  on  July  26,  1950, 
you  physically  delivered  Government’s  Exhibits  4  and  4-A 
over  to  Mr.  Jobes  at  the  Kansas  City  office  of  the  B.  F.  C., 

[126]  is  that  right  ?  A.  Yes,  sir. 

Q.  And  you  brought  with  the  Exhibits  4  and  4-A  a  check 
in  the  amount  of  $15,000  as  earnest  money  for  the  purchase 
of  Aireon?  A.  That  is  correct. 

Q.  And  at  the  suggestion  of  Mr.  Jobes,  you  secured  a 
certified  check?  A.  That  is  true. 

Q.  And  you  had  that  certified  check  there  within  a 
matter  of  one  or  two  days;  is  that  right?  A.  Yes,  sir,  that 
is  correct.  285 

Q.  Would  you  fix  that  date  as  also  being  in  July  of  1950? 

A.  Yes,  T  am  pretty  sure  it  was  in  July  of  1950. 

Q.  And  that  was  the  check  that  Mr.  Hitz  showed  you 
which  he  identified  as  Government  Exhibit  No.  5?  A. 

That  is  correct. 

Q.  That  was  a  certified  check  on  the  Modern  Industrial 
Bank  of  New  York?  A.  A  certified  check,  yes,  sir. 
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Q.  And  when  you  physically  delivered  this  check  you 
indicated  that  it  was  in  lieu  of  the  check  that  had  been 
theretofore  delivered?  A.  That  is  true. 

[127]  Q.  And  you  received  back  the  uncertified  check? 
A.  That  is  true. 

Q.  And  left  this  check  which  in  fact  was  never  cashed 
by  the  R.  F.  C.?  A.  I  don’t  know  what  was  done  with  it. 
I  left  it  there. 

Mr.  Williams:  That  is  all.  You  may  examine. 

Cross-examination  by  Mr.  Margiotti. 

^  Q.  How  long  were  you  and  Mr.  Parker  partners?  A. 
I  went  to  work  for  him  the  day  I  got  out  of  law  school 
in  1932  and  I  worked  for  him  until  1938,  when  I  became 
a  partner. 

Q.  Then  from  1938  until  his  death  you  were  his  partner? 
A.  With  the  exception  of  three  years  that  T  was  in  the 
army. 

Q.  Was  your  firm  interested  in  making  this  deal?  A. 
Yes,  sir. 

Q.  Did  you  know  that  your  partner,  Mr.  Parker,  had 
a  brochure  of  the  Aireon  property?  A.  No,  I  don’t  believe 
I  did. 

Q.  Did  you  ever  see  a  brochure  of  the  Aireon  property? 
A.  Well,  I  couldn’t  say  yes  or  no.  My  recollection  is  that 
288  I  never  did. 

[128]  Q.  Then  did  you  know  that  Mr.  Parker  was  inter¬ 
ested  in  putting  through  a  deal  whereby  the  R.  F.  C.  would 
sell  this  property  to  the  Starrett  people?  A.  Yes,  sir,  I 
received  a  telephone  call  from  Mr.  Parker,  who  was  in 
Washington,  advising  me  that  Mr.  Knohl  was  coming  in 
to  see  me. 

Q.  And  then  Mr.  Parker  sent  Mr.  Knohl  to  you?  A. 
That  is  true.  He  was  in  Washington  and  I  was  in  Kansas 
Citv. 
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Q.  And  the  services  which  you  rendered  in  drawing  up 
Exhibits  4  and  4- A,  which  have  been  referred  to  in  this 
case  and  shown  to  you  and  have  been  read  to  the  jury, 
services  which  you  rendered,  were  at  the  request,  then,  of 
your  partner,  for  the  benefit  of  your  client?  A.  Yes.  Mr. 
Parker  told  me  that  Mr.  Ivnohl  was  coming  in  and  he  did 
come  in  and  I  prepared  with  Mr.  Ivnohl  the  bid  and  we 
submitted  it  to  the  R.  F.  C. 

Q.  And  that  was  all  in  the  regular  course  of  your  busi¬ 
ness?  A.  That  is  true. 

Q.  And  you  would  have  done  that  for  anyone?  A.  Any 
client. 

Q.  Any  client.  And  then,  in  submitting  4  and  4-A  with  9qq 
a  check,  there  was  nothing  irregular  about  that?  [129] 

Not  as  far  as  I  know. 

Q.  And  then  when  you  substituted  Government’s  Exhibit 
No.  5  for  the  original  uncertified  check,  there  was  nothing 
irregular  about  that?  A.  Not  as  far  as  T  know,  no,  sir. 

Q.  And  there  is  nothing  irregular  about  the  R.  F.  C. 
demanding  a  certified  check? 

Mr.  Hitz:  Please  don’t  answer  that.  I  object  to 
the  questions,  whether  it  was  irregular.  I  think,  he 
can  ask - 

By  Mr.  Margiotti. 

Q.  Was  there  anything  unusual — let’s  call  it  that?  A.  091 
That  was  explained  to  me  to  be  the  rules  of  the  R.  F.  C. 
Obviously  T  didn't  know  it  or  T  wouldn’t  have  done  it 
originally. 

Q.  All  right.  Now,  Mr.  Hitz  has  read  practically  every¬ 
thing  that  is  on  this  check  to  the  jury,  but  he  has  eliminated 
one  thing.  There  is  a  perforation  on  this  check.  Tt  is  paid 
11-10-50.  Do  you  notice  that  (handing  check  to  the  wit¬ 
ness)?  A.  Where  is  it? 


98a 


292  Lowell  L.  Knipmeyer — For  Government — Cross. 


Q.  Hold  it  up.  A.  (Examining  check)  Yes,  sir,  I  notice 
that. 

Q.  Now,  do  you  know,  have  you  any  knowledge  to  whom 
this  check  was  paid?  A.  I  have  no  knowledge  of  it. 

[130]  Q.  You  don’t  know  whether  the  $15,000  went  to 
the  payee  or  to  the  makers  of  the  check?  A.  I  know  nothing 
about  it.  All  I  know  is  I  took  that  check  and  I  delivered 
it  to  the  R.  F.  C.  and  I  never  saw  it  again,  to  the  best 
of  my  knowledge. 

Q.  Do  you  know  or  did  you  know  who  Eleanor  Harris 
was,  one  of  the  makers  of  this  check?  A.  No,  sir,  I  did  not. 
Q.  I  notice  that  the  other  maker  is  Jacob  Freidus.  A. 

293  sir. 

Q.  Had  you  prior  to  that  time  met  Mr.  Freidus?  A. 

No,  sir.  To  the  best  of  my  recollection,  I  never  saw  Mr. 

Freidus  until  vesterdav. 

•  • 

Mr.  Margiotti :  Your  Plonor,  may  I  show  this  to  the 
jury? 

The  Court:  Yes,  indeed.  It  is  in  evidence. 

By  Mr.  Margiotti. 

Q.  Unfortunately,  Mr.  Parker  died  in  October,  just  last 
month?  A.  October  14th. 

Q.  Last  month?  A.  Yes,  sir. 

Q.  About  a  month  ago?  A.  That  is  true. 

294 

Mr.  Margiotti:  That  is  all. 

mm**** 

[166]  Mr.  Williams:  If  your  Honor  will  permit  me 
to  make  my  record  on  behalf  of  Freidus? 

The  Court:  Yes. 

Mr.  Williams :  I  would  like  to  make  the  same  tender 
on  behalf  of  him,  through  him.  It  will  be  a  different 
line  of  proof. 
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The  Court:  It  may  well  be  that  when  we  reach 
it  we  may  have  to  do  the  same  thing  again.  I  don't 
know  if  we  have  the  time  to  do  it  formally.  I  had  to 
do  it  quickly  here  because  it  arose  in  the  midst  of  the 
trial. 

Mr.  Williams :  Yes. 

The  Court :  But  I  wanted  to  be  sure  that  there  was 
nothing  of  record  either  by  a  representation  or  argu¬ 
ment  about  the  District  Attorney  promising  that  there 
would  be  no  indictment  if  they  were  produced.  Ap¬ 
parently  there  is  none. 

I  am  prepared  to  rule. 

Mr.  Williams:  May  I  go  forward  with  Freidus  at 
this  time? 

The  Court :  Well,  we  don’t  have  anything  in  which 
you  are  introducing  records  against  Freidus  at  this 
moment. 

Mr.  Hantman:  That  is  right. 

Mr.  Hitz:  Except  that  under  the  general  conspiracy 
count  his  interests  are  becoming  involved  as  the  case 


progresses. 

[167]  The  Court:  I  don’t  know  that  that  makes  a 
difference. 

If  a  document  flows  from  the  attorney  to  Ivnohl  and 
Knohl  produces,  the  mere  fact  Freidus  is  mentioned 
wouldn’t  be  a  breach  of  the  rule  on  the  privilege  of 
attorney  and  client. 

Mr.  Williams:  T  might  make  a  proffer  and  then 
vour  Honor  can  indicate  whether  von  want  to  hear  it. 

The  Court:  Very  well. 

Mr.  Williams:  I  am  prepared  to  show  your  Honor 
that  Freidus  testified  before  this  Grand  Jury  which 
indicted  him  pursuant  to  a  subpoena  and  that  coercion 
was  engaged  in  on  Freidus  to  induce  him  to  testify  by 
the  Assistant  United  States  Attorney  in  Brooklyn, 
George  Percy,  who  told  Freidus  that  unless  he  testified 


296 


297 


100a 


298  Lowell  L.  Knipmeyer — For  Government — Cross. 


that  he  wouldn’t  get  parolled  from  his  present  incar¬ 
ceration  and  that  if  he  did  testify  he  would  be  granted 
parole,  and  we  can  make  a  very  powerful  showing  on 
that,  if  the  Court  please. 

The  Court:  At  the  moment  we  have  nothing  before 
us  touching  upon  it,  but  I  will  keep  in  mind  the  proffer 
made  and  when  documents  start  flowing  in. 

Mr.  Margiotti:  Your  Honor  is  asking  concerning 
certain  threats  made? 

The  Court:  Threats  or  promises. 

Mr.  Margiotti:  He  said - 

The  Court:  Don’t  tell  me — who  is  the  man  whose 
name  [168]  you  used? 

*##*•# 

[206]  Lowell  L.  Knipmeyer,  resumed  the  stand  and,  hav¬ 
ing  been  previously  duly  sworn,  testified  as  follows: 

Mr.  Margiotti:  No  further  questions. 

The  Court:  First,  by  the  Government,  have  you 
any  further  questions? 

Mr.  Hitz :  We  rest  our  direct  examination. 

Mr.  Margiotti:  No  further  questions. 

Mr.  Williams:  We  have  no  questions,  your  Honor. 

[207]  The  Court:  Very  well,  Mr.  Knipmeyer,  you 
are  finally  excused,  subject  to  call  by  the  District 
Attorney  if  needed. 

(Witness  excused.) 

Mr.  Hitz:  Call  Mr.  Jobes. 
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Thereupon,  Harry  C.  Jobes  was  called  as  a  witness  by 
and  on  behalf  of  the  Government  and,  being  first  duly 
sworn,  was  examined  and  testified  as  follows: 

Direct  examination  by  Mr.  Hitz. 

Q.  Mr.  Jobes,  will  you  give  your  full  name,  please!  A. 
Harry  C.  Jobes. 

Q.  J-o-b-e-s,  is  it?  A.  Yes,  sir. 

Q.  You  live  in  Kansas  City,  Missouri,  do  you?  A.  I  do. 

Q.  Were  you  employed  by  the  Reconstruction  Finance 
Corporation  within  the  period  May  to  November,  1950? 

A.  I  was.  302 

Q.  What  was  your  position  with  the  agency  ?  A.  Assist¬ 
ant  manager. 

Q.  Who  was  the  manager?  A.  Mr.  David  Powell. 

Q.  Is  he  in  the  witness  room?  [208]  A.  He  is. 

Q.  Did  you  know  an  attorney  by  the  name  of  Leo  B. 
Parker,  who  was  practicing  in  Kansas  City,  Missouri,,  at 
that  time?  A.  I  did. 

Q.  How  long  had  you  known  Mr.  Parker,  say,  in  July, 

1950?  A.  1  had  known  him  about  ten  years. 

Q.  Did  you  know  his  partner,  Mr.  Ivnipmeyer?  A. 
Slightly. 

Q.  Did  you  receive  a  visit  from  Mr.  Ivnipmeyer  in  the 
month  of  Julv,  1950,  in  connection  with  the  sale  bv  RFC 
of  Aireon,  Inc.?  A.  I  did. 

Q.  How  accurately  can  you  give  us  the  date  of  the  visit, 

Mr.  Jobes?  A.  My  recollection  is  it  was  on  the  26th  of 
July,  1950.  i 

Q.  Did  Mr.  Tvnipmever  present  to  you  a  bid  for  that 
property?  A.  He  did. 

Q.  Was  it  accompanied  by  a  covering  letter?  A.  Yes, 
sir. 

Q.  Would  you  tell  us  what  type  of  a  plant  the  Aireon 
plant  was,  if  you  know?  A.  It  was  a  very  large  plant  that 
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had  during  the  war  performed  many  government  contracts, 
and  after  the  demand  for  war  material  ended,  they  entered 
the  .juke  box  manufacturing  business. 

[209]  Q.  Is  it  located  in  Kansas  City,  Kansas,  Mr. 
Jobes?  A.  Yes,  sir. 

Q.  Will  you  look  at  Government’s  Exhibit  No.  4  and 
tell  us  whether  or  not  that  is  the  letter  covering  the  bid 
for  Aireon  that  was  delivered  to  you  by  Mr.  Knipmever 
on  the  26th  of  Julv? 

Mr.  Margiotti :  You  mean  4  and  4- A? 

The  Witness:  It  is. 

305  r,  TTi 
By  Mr.  Hitz. 

Q.  1  should  have  said  4  and  4-A,  which  is  the  attachment. 
Is  4  the  covering  letter?  A.  This  is  the  covering  letter. 

Q.  Yes,  the  first  page.  A.  Yes,  sir. 

Q.  Are  the  second  two  pages  the  accompanying  bid?  A. 
Yes,  sir. 

Q.  At  that  time  did  you  have  a  conversation  with  Mr. 
Knipmever  with  reference  to  the  bid  and  the  formalities 
connected  therewith?  Answer  just,  I  did  have  a  discus¬ 
sion  along  that  line  or  I  did  not.  A.  I  did. 

Q.  At  that  time  did  Mr.  Knipmever  present  to  you  a 
check  drawn  on  a  New  York  bank?  A.  He  did. 

Q.  Do  you  recall  the  amount  of  the  check?  [210]  A.  Not 
30G  at  that  time.  I  told  him  that  earnest  money  deposit  should 
be  made,  and  he  returned  later  that  day  and  presented  the 
check  for  $15,000  drawn  on  a  New  York  bank. 

Q.  Was  that  check  a  certified  or  an  uncertified  check? 
A.  Uncertified. 

Q.  Did  you  have  a  conversation  with  Mr.  Knipmever  on 
the  subject  of  the  certification  of  the  earnest  monev?  A. 
I  did. 
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Q.  Did  you  retain  the  uncertified  check  for  earnest 
money?  Did  you  keep  it  after  he  brought  it  to  you?  !  A. 

A  Veil,  it  was  retained. 

Q.  Retained  by  the  corporation,  X  mean.  A.  It  was  re¬ 
tained  by  the  corporation  pending  the  substitution  of  a  cer¬ 
tified  cheek. 

Q.  And  by  the  corporation  you  and  I  both  mean  the  Re¬ 
construction  Finance  Corporation,  do  we  not?  A.  We  do. 

Q.  Did  you  have  a  conversation  with  Mr.  Knipmever  at 
that  particular  time  with  reference  to  any  financial  state¬ 
ment  of  the  bidder,  that  is,  of  Starrett  Company?  A:  I 
don't  remember  that  I  discussed  the  matter  of  finances  with 
him.  T  don’t  think  a  statement  was  presented  with  the  bid.  30s 

Mr.  Margiotti:  What  was  the  answer,  please? 

The  Court:  I  will  have  it  read  back. 

(Answer  read.) 

L211]  Mr.  Margiotti:  Would  you  talk  a  little  louder, 
please? 

By  Mr.  Hitz. 

Q.  You  mean  by  that  you  don’t  think  a  financial  state¬ 
ment  was  presented  at  the  time?  A.  That  is  what  I  mean, 
yes,  sir. 

Q.  I  would  like  to  refer  you  to  the  next  to  the  last  para¬ 
graph  of  the  bid,  which  is  4-A,  and  I  will  read  it  to  you  and 
see  if  that  refreshes  your  recollection:  “This  bid  is  being  309 
submitted  in  Kansas  City” - 

Mr.  Williams:  If  the  court  please,  I  object  to  this. 

1  don’t  think  this  is  proper. 

The  Court:  Let  me  ask  you  this. 

Mr.  Williams:  There  is  nothing  inconsistent  with 
what  Mr.  Hitz  is  doing  and  what  the  witness’  answer 
was.  He  said  there  was  no  financial  statement. 
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The  Court:  First  of  all,  let’s  do  this,  which  is  the 
proper  approach,  as  the  Court  understands  it.  I  have 
under  advisement  your  objection. 

Mr.  Witness,  -what  is  your  best  recollection  of  what 
documents  you  received  July  26,  1950  from  Mr.  F. - 

The  Witness:  I  recall  very  clearly,  your  Honor, 
that  1  received  the  letter  of  transmittal  and  the  bid. 

The  Court:  Anything  else? 

The  Witness:  Well,  I  don’t  recall  distinctly,  I  saw 
a  statement  of  the  corporation. 

[212]  The  Court:  W^as  that  at  the  same  time? 

The  Witness:  I  don’t  remember  that  that  was  sub¬ 
mitted  at  that  time. 

The  Court :  In  other  words,  the  problem  is  to  know 
whether  you  received  it  then  or  received  it  later  or 
some  prior  date.  Is  there  anything  in  this  letter  which 
will  refresh  your  recollection? 

The  Witness :  Well,  I  didn’t  read  the  letter  in  whole. 

The  Court :  Suppose  you  hand  the  letter  to  the  wit¬ 
ness.  Have  you  exhausted  your  recollection  as  best 
you  can? 

The  Witness :  You  mean  from  what  I  now  remem¬ 
ber? 

The  Court:  As  you  sit  on  the  stand  today  and 
project  yourself  back  to  July - 

The  Witness:  At  this  moment,  sir? 

The  Court :  1950. 

The  Witness:  At  this  moment,  sir,  I  don’t  recall 
that  the  statement  was  submitted.  If  it  recites  that  it 
was  in  here,  then  I  am  certain  it  was. 

The  Court:  Well,  you  just  use  it  solely  to  refresh 
your  recollection.  It  isn’t  binding  on  you,  sir. 

Mr.  Hitz :  Could  I  refer  him  to  a  part  of  it  to  save 
some  time,  your  Honor? 

Mr.  Williams :  I  don’t  think  he  should,  if  the  Court 
please. 
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The  Court:  I  think  the  proper  way  is  to  let  him 
look  [213]  at  it. 

Mr.  Hitz:  Read  the  whole  3  page  communication, 
if  necessary. 

Mr.  Margiotti :  As  far  as  1  am  concerned,  I  wouldn’t 
have  any  objection  to  Mr.  Hitz  pointing  to  the  parts 
in  the  letter  that  he  refers  to,  if  it  would  help. 

The  Court :  I  understand  we  have  objection  on  the 
part  of  co-counsel.  We  are  just  using  the  memo¬ 
randum  to  refresh  his  recollection. 

****** 

The  Witness:  May  I  read  the  last  paragraph  of 
this  ? 

The  Court:  Oh,  certainly,  you  can  read  it  all.  You 
are  not  restricted  to  any  part  of  this. 

The  Witness :  This  is  the  next  to  the  last  paragraph. 

It  states:  “This  bid  is  being  submitted  in  Kansas 

Citv  and  we  do  not  have  with  us  our  financial  state- 
« 

ments  and  data  but  same  can  be  made  available  upon 
request  and  will  be  [214]  immediately  furnished  bv 
our  controllers  and  certified  public  accountants.” 

So  T  think  mv  memorv  is  still  right.  I  don’t  think 
there  was  a  financial  statement  submitted  with  this 
communication. 

The  Court:  The  objection  of  Mr.  Williams  to  re¬ 
porting  out  the  particular  paragraph  is  sustained.  The 
answer  stands. 

By  Mr.  Hitz. 

Q.  Mr.  Jobes,  now  I  would  like  to  ask  you  whether  on 
that  subject  that  is,  the  subject  of  a  financial  statement— 
was  that  discussed  with  Mr.  Knipmeyer  at  the  time?  Would 
you  be  good  enough  to  say,  T  discussed  such  a  thing  or  I 
did  not,  but  not  say  any  more?  A.  Well,  my  recollection  is 
that  he  and  I  did  discuss  it  briefly  but  in  the  absence  of — — 
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The  Court:  Don’t  answer  beyond  that. 

The  Witness:  Sir? 

The  Court:  It  was  discussed  between  the  two  of 
you? 

The  Witness:  It  was,  yes,  sir. 

By  Mr.  Hitz. 

Q.  Later  on,  to  your  knowledge,  did  the  RFC  in  Kansas 
City,  Missouri  receive  a  substituted  certified  check  in  the 
amount  of  $15,000  for  the  uncertified  one  in  the  same 
amount  given  to  you?  A.  We  did. 

Q.  Was  it  given  to  you?  [215]  A.  No,  it  was  not  given 
to  me  personally,  it  was  given  to  one  of  my  associates. 

Q.  Did  it  later  become  part  of  the  file?  A.  It  had. 

Q.  Were  you  in  charge  of  this  case,  by  the  way,  sir,  out 
there? 


The  Court :  I  am  afraid  the  term  is  so  broad. 

The  Witness:  During  its  initial  handling,  yes,  sir. 
Mr.  Powell,  the  manager  was  absent. 

By  Mr.  Hitz. 

Q.  Did  a  time  come  when  a  financial  statement  for  Star- 
rett  was  transmitted  to  the  RFC  in  Kansas  City,  Missouri? 
A.  I  don’t  remember  that  the  original  statement  was  sub- 
3jg  mitted.  It  may  have  been  a  copy,  but  it  was  submitted. 
It  came  to  the  Kansas  City  office  from  the  Washington  of¬ 
fice. 

Q.  Of  RFC?  A.  Yes,  sir. 

Q.  Mr.  Jobes,  can  you  tell  me,  as  of  July  26,  1950, 
whether  or  not  there  were  any  other  persons  interested  in 
the  purchase  of  Aireon,  to  your  knowledge?  A.  There 
were. 
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Q.  Were  there  other  bidders  at  the  time?  A.  There  had 
been  other  bids. 

Q.  Was  there  a  deadline  set  in  the  Kansas - 

Mr.  Williams:  I  don’t  think  that  was  responsive, 
if  the  [216]  court  please.  Mr.  Hitz  asked  him  if  there 
were  other  bids  at  that  time,  and  I  don’t  think  we  have 
an  answer  to  that  question. 

The  Court:  He  didn’t  say  there  were  other  bidders. 

Mr.  Margiotti :  No.  He  said  there  had  been  other 
bids. 

Mr.  Williams:  Oh,  had  been,  I  don’t  think  it  is  re¬ 
sponsive.  Q9Q 

By  Mr.  Hitz. 

Q.  At  the  time  of  the  26th  of  July,  were  there  other  effec¬ 
tive  outstanding  bids  for  Aireon?  A.  There  were. 

Q.  Was  there  a  deadline  set  for  the  opening  of  the  bids 
that  were  then  in  and  would  come  in  for  Aireon?  A.  There 
were — there  was,  yes,  sir. 

Q.  What  was  the  deadline  set  on  the  26th  of  July  for 
the  opening  of  their  bids?  A.  The  following  Monday,  which 
I  believe  was  July  30th. 

Q.  Is  your  recollection  clear  that  it  was  a  Monday  or 
clear  that  it  was  the  30th?  A.  It  is  clear  that  it  was  Mon¬ 
day. 

Q.  Whatever  the  date  may  be?  A.  Yes,  sir.  321 

Q.  Mr.  Jobes,  did  the  Kansas  City  office  of  RFC  obtain 
a  Dun  &  Bradstreet  report,  a  financial  report,  on  Star- 
rett?  A.  We  did  not. 

[217]  Q.  Are  you  able  to  give  us  the  reason  why  it  did 
not? 


Mr.  Margiotti:  Does  he  know? 

Mr.  Hitz:  T  am  sorry.  Is  there  an  objection? 
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Mr.  Margiotti:  We  object  to  the  question. 

Mr.  Hitz :  Then  I  wouldn’t  pursue  it.  I  withdraw  it. 

Mr.  Margiotti :  If  he  knows,  I  have  no  objection. 

Mr.  Hitz:  Beg  pardon? 

Mr.  Margiotti :  If  he  knows,  I  have  no  objection. 

Mr.  Williams :  I  don’t  see  that  that  is  germane  here 
why  they  didn’t  get  one. 

The  Court:  I  understand  the  state  of  the  record  is 
the  question  is  withdrawn. 

Mr.  Hitz:  I  would  rather  have  the  question  stand 
and  I  will  not  pursue  it,  if  there  is  an  objection. 

The  Court:  There  is  an  objection  to  it,  of  course, 
393  and  the  ruling  of  the  Court  is  to  ask  this  gentleman 

the  reason,  unless  he  has  personal  knowledge  of  it, 
and  again,  whether  it  will  be  material  or  not,  whether 
Dun  &  Bradstreet  showed  one  thing  or  another,  I  don’t 
think  is  going  to  be  controlling.  Let  me  ask  you 
just  a  preliminary  question,  and  you  just  answer  for 
the  Court  alone.  Do  you  yourself  know  personally 
why,  if  at  all,  a  report  was  or  was  not  obtained  from 
Dun  &  Bradstreet,  sir?  Just  yes  or  no. 

The  Witness :  I  do. 

The  Court :  Do  you  press  your  objection? 

[21S]  Mr.  Williams:  T  don’t  know  what  coursed 
through  the  mind  of  RFC  in  not  getting  one.  We  may 
be  opening  up  Pandora’s  box  and  T  don’t  see  the  ma¬ 
teriality  and  T  object  on  that  ground. 

Mr.  Hitz:  T  understand  you  to  say  you  do  know? 

The  Court:  He  only  knows  what  the  policy  was.  I 
sustain  you  on  that. 

By  Mr.  Hitz. 

Q.  Mr.  Jobes,  I  am  going  to  have  marked  and  show  you 
a  letter,  please,  sir — would  you  mark  that  with  the  next 
number - 
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(The  document  referred  to  was  marked  Govern¬ 
ment  Exhibits  10  and  10-A  for  Identification.) 

By  Mr.  Hits. 

Q.  Can  you  identify  Government  10  for  Identification, 
sir?  Just  answer,  I  can  or  cannot.  A.  I  can. 

Q.  Can  you  identify  Government  10-A  for  Identification, 
again  just  I  can  or  I  cannot?  A.  I  can. 

Q.  I  will  ask  one  more  question  on  that  subject.  Are 
those  two  Exhibits  10  and  10-A  for  Identification,  letters 
that  were  part  of  the  RFC  Kansas  City  file  in  this  matter? 

A.  I  am  quite  sure  they  were.  I  would  say  yes.  1  22g 

Mr.  Hitz:  I  am  going  to  offer  10  and  10-A,  your 
Honor. 

The  Court:  Show  them  to  the  other  side. 

Mr.  Margiotti :  We  are  looking  at  them  now,  your 
Honor. 

[219]  The  Court:  Is  there  any  other  matter,  in  the 
interest  of  time,  that  you  can  ask  Mr.  Jones  before  we 
rule  on  the  admission  of  the  documents? 

Mr.  Hitz:  Yes,  I  think  there  is. 

By  Mr.  Hitz. 

; 

Q.  Do  you  know,  Mr.  Jobes,  what  became  of  the  uncerti¬ 
fied  check  after  the  RFC  received  the  certified  check,  both  327 
in  the  amount  of  $15,000?  A.  I  am  certain  it  was  returned 
to  the  maker. 

Q.  The  uncertified  one?  A.  Yes,  sir. 

Q.  That  w’as  an  exchange?  A.  Yes,  sir,  oh,  it  was  re¬ 
turned  to  Mr.  Knipmeyer. 

Mr.  Hitz:  I  think  we  have  nothing  further  except 
the  ruling  on  the  exhibits,  your  Honor. 
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The  Court:  Do  you  gentlemen  want  to  proceed  with 
cross-examination,  and  give  you  more  time  to  look  at 
those  exhibits? 

Mr.  Margiotti :  Yes,  your  Honor. 

Mr.  Williams:  I  have  only  a  few  questions  on  behalf 
of  Mr.  Freidus,  your  Honor. 

Mr.  Hitz:  Excuse  me  a  moment.  You  are  still  look¬ 
ing  at  the  exhibits. 

Mr.  Margiotti:  You  can  have  them,  here. 

Mr.  Hitz:  Could  we  get  a  rule  on  it,  then;  perhaps 
I  might  want  to  read  it? 

[220]  The  Court:  The  only  problem  that  we  have 
is,  I  think  a  little  time  should  be  allowed,  it  seems 
to  be  several  pages,  and  sometimes  on  cross-examina¬ 
tion  the  attorneys  themselves  will  go  to  something 
which  they  want  to  clarify,  and  T  find  it  very  helpful 
in  large  documents  to  have  them  do  it  and  then  make 
a  ruling. 

Mr.  Hitz:  Tt  has  been  returned  to  me.  They  have 
already  given  it  back  to  me. 

The  Court :  No,  but  you  asked  for  it,  and  I  thought 
he  handed  it  to  you. 

Mr.  Margiotti:  No,  1  haven’t. 

The  Court:  Co  ahead,  Mr.  Williams. 

Cross-examination  by  Mr.  Williams. 

Q.  Mr.  Jobes,  on  July  2G,  as  I  understood  your  testimony 
on  direct  examination,  Mr.  Knipmeyer  came  to  your  office 
in  Kansas  City  with  a  letter  and  an  attachment  and  a  check ; 
is  that  right?  A.  No,  sir.  The  check  was  not  attached. 

Q.  I  didn’t  suggest  to  you,  Mr.  Jobes,  that  the  check  was 
attached.  A.  Well,  they  weren’t  presented  concurrently. 

Q.  He  c<ime  to  you,  did  he,  with  a  letter  and  an  attach¬ 
ment,  and  thereafter  brought  a  check?  A.  That  is  right. 
[221]  Q.  And  this  was  on  July  26  of  1950?  A.  It  was. 
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Q.  And  you  accepted  the  letter  and  the  attached  two 
pages?  A.  That  is  right. 

Q.  And  thereafter,  when  he  brought  the  check,  it  was  not 
a  certified  check;  is  that  right?  A.  That  is  correct. 

Q.  But  nonetheless  you  retained  it  until  such  time  as  he 
substituted  for  it?  A.  That  is  true. 

Q.  And  within  the  next  couple  of  days,  you  received — 

A.  The  next  dav. 

Q.  The  next  day?  A.  Yes,  sir. 

Q.  That  was  on  the  27th  day  of  July  you  received  a  certi¬ 
fied  check?  A.  That  is  right. 

Q.  And  you  returned  to  him  the  uncertified  check  in  the 
amount  of  $15,000?  A.  I  didn’t  do  that  personally.  The  332 
uncertified  check  was  presented  to  me  shortly  after  the 
same  day,  at  any  rate,  that  he  presented  the  letter  and 
attachments. 

Q.  Now  at  that  time  there  were  bids  for  Aireon  by  other 
companies?  [222]  A.  Yes,  sir. 

Q.  How  many  other  companies,  sir?  A.  I  think  there 
were  three  others. 

Q.  Do  you  recall  the  names  of  those  companies?  A.  I 
recall  one  of  them  rather  vaguely.  It  seems  to  me  it  was 
the  New  England  Securities  Company.  That  may  not  be 
the  name  and  the  others  I  do  not  remember. 

Q.  But  you  do  recall  that  there  were  three  other  com¬ 
panies  who  were  interested  in  Aireon  to  the  extent  that  they 
had  made  offers  to  purchase  it?  A.  Yes,  sir. 

Q.  Now,  on  July  30  or  31,  these  bids  were  to  be  accepted  333 
or  rejected  by  your  agency;  is  that  right?  A.  No.  Those 
bids  were  submitted  to  the  Washington  office  of  the  Recon¬ 
struction  Finance  Corporation. 

Q.  Now,  did  one  of  the  companies  which  had  evidenced 
interest  in  Aireon  as  of  July  26,  1950,  ultimately  purchase 
Aireon?  A.  No. 

Q.  Was  it  another  company  which  ultimately  purchased 
Aireon?  A.  No. 
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Q.  Was  not  Aireon  ultimately  purchased  from  the  RFC  ? 
A.  No.  The  RFC  had  acquired  title  to  the  property. 

Mr.  Margiotti:  Had  what  ? 

[223]  The  Witness:  Has  acquired  title  to  the  prop¬ 
erty  of  Aireon  and  the  machinery  and  equipment  was 
sold  bv  auction. 

By  Mr.  Williams. 

Q.  As  a  matter  of  fact,  the  RFC  never  owned  the  building 
in  which  Aireon  Manufacturing  Corporation  was  housed, 
did  it?  A.  No.  They  only  owned  the  lease. 

335  q  They  owned  a  lease  on  the  building?  A.  Yes,  sir. 

Q.  So  that  the  only  thing  what  the  RFC  was  offering 
for  sale  at  any  time  was  the  equipment  and  the  assets  of 
the  company  which  were  all  non-real  estate  assets;  isn’t 
that  so?  A.  I  think  that  the  lease  was  incorporated;  that 
is,  it  was  offered  as  I  recall,  but  no  l^ids  that  T  remember 
included  a  hid  for  the  assignment  of  the  lease. 

Q.  Isn’t  it  a  fact,  Mr.  Jobes,  that  ultimately  the  assets 
of  Aireon  Manufacturing  Corporation  were  purchased  from 
the  RFC?  A.  The  lease  is  still  owned  by  RFC. 

Q.  Well,  the  assets  other  than  the  lease?  A.  They  were 
purchased  at  auction  sale. 

Q.  How  much  was  paid  to  the  RFC  for  it?  A.  To  my 
recollection,  the  machinery  and  equipment  and  inventory 

336  brought  about  $712,000. 

Air.  Margiotti:  Seven  hundred  twelve ? 

The  Witness:  That  is  my  recollection. 

[224]  By  Mr.  Williams. 

Q.  You  aren’t  able  to  tell  us  at  this  time  who  purchased 
that :  is  that  right  ?  A.  Why,  there  were  many  various  pur- 
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chasers.  The  expense  of  the  sale,  of  course,  was  deducted 
from  the  gross  sum  received  for  the  property. 

Q.  Was  it  the  fact,  Mr.  Jobes,  that  RFC  was  unable  to 
convey  good  assignment  of  lease  on  that  building?  A. 

Well,  I  am  not  sure  about  that.  I  am  no  lawyer.  I  think 
there  was  a  question  raised. 

Q.  Wasn’t  there  trouble  in  your  agency  concerning  the 
passage  of  a  good  assignment  of  lease  on  that  property? 

A.  Will  you  please  restate  the  question? 

Q.  Didn’t  you  have  a  question,  as  assistant  manager  of 
the  RFC  agency  in  Kansas  City,  in  your  mind,  and  wasn’t 
that  question  and  problem  shared  by  the  others  in  the  agency 
as  to  whether  or  not  you  could  pass  a  valid  assignment 
of  lease  on  the  real  estate  which  Aireon  Manufacturing 
Corporation  occupied?  A.  T  think  the  landlord  was  given 
consideration  in  it,  and  I  think  maybe  there  was.  I  think 
perhaps  he  indicated  that  he  felt  that  the  tenant  should 
be  suitable  to  him.  I 

Q.  As  a  matter  of' act,  Mr.  Jobes,  isn’t  it  the  fact  that 
RFC  occupied  that  property  on  a  very  favorable  lease, 
monetary  wise,  and  that  the  lease  contained  a  clause  that  a 
[225]  sublease  had  to  be  satisfactory  to  the  landlord,  and 
the  landlord  was  trying  to  drive  a  more  favorable  financial 
bargain  from  the  new  lessee? 

Mr.  Hitz:  I  object.  Immaterial. 

The  Court:  At  the  moment  it  appears  immaterial. 
There  is  a  thread  running  through  the  defense  on  which  339 
this  is  predicated.  Since  this  witness  is  from  a  dis¬ 
tance  T  am  going  to  permit  it. 

By  Mr.  Williams. 

Q.  Isn’t  that  so? 

The  Court :  Did  you  follow  the  question  all  the  way 
through? 
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The  Witness:  Yes,  I  did.  T  don't  remember  that 
there  was  a  clause  in  there  requiring  that  the  land¬ 
lord — that  the  lessee — transfer  of  the  lease  should  be 
acceptable  to  the  landlord. 

By  Mr.  Williams. 

Q.  Do  you  recall,  Mr.  Jobes,  that  the  landlord  of  the 
building  which  Aireon  occupied  wanted  a  higher  rental 
from  the  new  occupant  of  the  premises?  A.  I  don’t  recall 
that  that  ever  was  suggested. 

Q.  Don’t  you  recall  that  that  was  one  of  the  problems 
that  RFC  had  in  making  a  valid  assignment  of  the  lease? 
A.  I  do  recall  that  there  was  some  suggestion  that  the  new 
lessee  should  be  acceptable  to  the  landlord.  T  don’t  [22G] 
know  whether  the  terms  of  the  lease  provided  for  that  or 
whether  the  landlord  was  insistent  in  it.  It  might  have 
been  either  one,  and  whether  or  not  he  expected  to  get  a 
larger  rental  for  it  I  don't  know. 

Q.  Well,  what  was  the  problem  that  you  told  us  about  a 
moment  ago  in  a  verv  cursorv  wav?  A.  In  what  kind  of 
way? 


The  Court:  Cursory,  quickly. 

By  M r.  Williams. 

Q.  In  a  very  brief  way.  What  was  the  problem  that  you 
told  us  about  that  you  had  in  connection  with  the  assign¬ 
ment  of  this  lease?  A.  Well,  the  only  problem  that  I  can 
think  of,  if  it  was  a  problem,  that  arose  was  as  to  whether 
or  not  the  lease  required  that  a  sub-lessee  should  be  accept¬ 
able  to  the  landlord. 

Q.  As  a  matter  of  fact,  do  you  recall,  Mr.  Jobes,  that 
at  one  time,  namely,  on  September  12,  1950,  Mr.  Powell, 
who  was  head  of  the  agencv  of  which  you  were  assistant 
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manager,  in  writing  to  Mr.  Parker,  and  in  speaking  of  the 
lease,  said  this: 

“The  assignment  of  the  lease  to  the  purchaser,”  referring 
to  the  purchaser  of  the  Aireon  assets,  “shall  be  without 
representation  of  warranty  as  to  this  corporation’s  right 
to  assign  or  accept  reassignment  of  this  lease,  and  it  should 
[227]  be  made  clear  to  the  purchaser  that  this  corporation 
is  assigning  only  such  rights  as  it  may  legally  convey”? 

A.  Well,  of  course,  I  didn’t  write  that  letter.  You  say 
Mr.  Powell  wrote  it? 

Q.  Do  you  recall?  A.  I  think  perhaps  I  read  a  copy 
of  it. 

Q.  Do  you  recall  having  read  that  letter?  A.  I  don’t  044 
recall  it  definitely. 

Q.  Do  you  recall  the  question  as  to  whether  you  had 
any  right  to  assign  the  lease  of  the  Aireon  Manufacturing 
Corporation?  A.  Well,  I  think  perhaps  it  was  a  contro¬ 
versial  matter. 

Q.  Do  you  recall  that  the  lawyers  for  the  agency  had 
grave  doubt  as  to  whether  there  w’as  any  right  in  the 
corporation,  the  RFC,  the  right  to  assign  that  lease? 

Mr.  Hitz:  Please  don’t  answer  the  question.  May 
we  come  to  the  bench,  your  Honor? 

The  Court:  Yes. 

(Counsel  thereupon  approached  the  bench,  where  the 
following  proceedings  were  had  out  of  the  hearing  of 
the  jury:)  345 

Mr.  Hitz:  Your  Honor,  I  think  we  are  getting  far 
afield  not  only  from  any  issue  in  the  case,  as  it  has 
passed  the  preliminary  stages  of  the  motions,  but  it 
certainly  is  not  a  jury  question. 

The  Court:  What  the  Court  was  interested  in  was 
whether  [228]  or  not  this  particular  witness  knew  any¬ 
thing  about  a  claim  that  by  an  Act  of  Congress  the 
Reconstruction  Finance  Corporation  was  divested  of 
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title  to  the  property  and  it  had  been  transferred  to 
the  Treasury  Department  or  it  was  now  in  the  hands 
of  the  General  Services  Administration.  The  point 
raised  at  the  moment  doesn't  seem  to  be  serious,  to 
the  Court’s  thinking,  but  the  point  I  was  more  inter¬ 
ested  in  is  a  basis  which  is  a  part  of  the  motion  to 
dismiss  originally. 

Mr.  Collins:  Your  Honor,  you  forget  the  contents 
of  the  exhibit  they  offered. 

Mr.  Williams:  Your  Honor,  the  Government  has 
offered  No.  10  and  10-A. 

The  Court:  Why  don’t  you  show  it  to  me? 

Mr.  Williams:  Look  at  the  last  paragraph  of  10-A, 
your  Honor,  which  makes  this  vitally  germane. 

Mr.  Hitz:  First  off,  it  hasn't  been  offered. 

Mr.  Williams:  Yes,  it  has. 

Mr.  Hitz:  I  mean,  it  hasn't  been  received. 

The  Court:  1  am  prepared  to  receive  it  if  it  is 
germane.  1  want  to  give  you  gentlemen  time  to  look 
at  it.  Where  is  the  other  one? 

Mr.  Williams:  That  is  10.  10  and  10-A  are  both 
there,  vour  Honor. 

Mr.  Margiotti:  So  far  as  we  are  concerned,  we  are 
pleased  to  have  the  court  rule  on  that  now  so  that  it 
can  go  in  evidence;  [229]  if  it  goes  in  evidence,  it  will 
make  our  cross-examination  more  convenient. 

The  Court:  The  court  is  prepared  to  admit  it.  I 
will  hear  any  objections  to  it. 

Mr.  Margiotti:  No  objection. 

Mr.  Williams:  No  objection. 

Mr.  Collins:  We  aren’t  objecting. 

The  Court:  Then  you  are  fully  within  your  right 
of  cross-examination,  because  that  last  paragraph  says : 

“It  is  understood  of  course,  that  our  bid  is  con¬ 
tingent  upon  the  ability  to  convey  to  us  a  valid  as¬ 
signment  of  the  lease  covering  the  property  now  oe- 


117a 


Harry  C.  Jobes — For  Government — Cross.  349 

cupied  by  you  as  successor  to  the  subject  company. 

Any  litigation  in  connection  therewith  is  to  be  without 
expense  to  us.” 

There  is  no  question.  It  is  very  simple. 

Mr.  Hitz:  But  the  jury  doesn’t  know  the  issue  upon 
which  this  is - 

The  Court:  Now  it  is  being  admitted,  and  if  you 
want  I  will  give  you  permission  to  show  it  to  them 
or  read  it  to  them,  and  let  Mr.  Williams  abate,  but  he 
has  the  right  to  go  ahead.  I  deliberately  withheld 
ruling  upon  it  at  the  moment  because  from  the  bench 
it  looked  like  more  than  several  pages,  and  I  have  al¬ 
ways  hesitated  to  compel  a  defense  lawyer  or  the  op-  35Q 
posite  side  to  look  at  a  piece  of  paper  quickly  and 
either  admit  or  object  to  it.  T  think  he  ought  to  have 
time  [230]  to  read  it. 

Mr.  Hitz:  Surely. 

The  Court :  And  oceassionally  in  preliminary  cross- 
examination  something  will  occur  which  indicates  that 
it  is  relevant  or  not.  Then  I  have  the  benefit  of  all 
that  at  the  time  T  rule,  but  in  order  that  we  may  pro¬ 
ceed  in  an  orderlv  wav,  it  will  now  be  admitted,  and 
no  objection  has  been  noted  to  it. 

(Government  Exhibits  10  and  10 A,  previously 
marked  for  Identification,  were  received  in  evidence.) 

The  Court:  You  can  read  it  to  the  jury  if  you  want, 
or  Mr.  Williams,  since  he  is  cross-examining,  may  351 
do  so. 

Mr.  Hitz:  Our  observation  with  respect  to  that 
would  be  that  that  letter  contains  some  things  which 
are  material  to  the  jury  issues  in  the  case  and  some 
that  are  not. 

The  Court:  It  is  going  in  as  a  piece  of  evidence 
regardless.  When  the  time  comes  to  instruct  them  as 
to  questions  of  law,  I  will  do  my  best,  and  tell  them 
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what  the  law  is,  but  it  is  in,  for  whatever  good  it  is. 

I  am  going  to  take  the  recess  and  then  you  can  read 

that  letter  when  vou  come  back  and  continue  with  vour 

*  • 

cross-examination. 

(Counsel  thereupon  resumed  their  places  at  the 
counsel  table  and  the  following  proceedings  were  had 
in  open  court) : 

The  Court:  Ladies  and  gentlemen  of  the  jury,  we 
are  going  to  take  our  customary  afternoon  recess  of 
ten  minutes.  You  will  observe  the  admonitions  that 
I  have  given  you.  Then  [231]  we  will  resume  and  Mr. 

353  Jobes,  since  you  have  not  concluded  your  testimony 

do  not  discuss  vour  testimonv  with  anvone,  including 
the  lawvers  for  both  sides,  until  vou  final lv  have  con- 
eluded  as  a  witness. 

The  Witness:  Can  T  speak  to  you  a  moment,  your 
Honor? 

The  Court:  No  sir.  You  wait  until  you  get  on  the 
stand.  If  anvthing  arises  vou  address  vour  remarks 
to  the  presence  of  the  jury  and  on  the  record. 

(A  short  recess  was  here  taken.) 

The  Court :  Did  you  want  to  read  that  into  the  evi¬ 
dence? 

Mr.  Hitz:  Yes,  I  would  like  to  do  that. 

Mr.  Margiotti:  If  the  court  please,  may  it  be  noted 
of  records  there  is  no  objection  on  the  part  of  the 
defendant  Knohl? 

The  Court:  Yes,  indeed.  Let  the  record  so  show. 

Mr.  Hitz:  This  is  a  10  and  10- A  admitted  by  the 
Court  at  the  last  bench  conference,  10  is  a  short  one- 
sentence  letter  which  I  will  read. 
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“Washington,  D.  C. 
August  2,  1950.  ; 

Mr.  Harry  Jobes 
Reconstruction  Finance  Corp. 

Federal  Reserve  Bank  Building 
Kansas  City,  Missouri 

“Dear  Mr.  Jobes; 

[232]  “I  am  herewith  enclosing  copy  of  letter,  the 
original  of  which  has  been  delivered  to  the  Corpora¬ 
tion  here  in  Washington. 

“With  kindest  regards,  I  am 

Sincerely, 

Leo  B.  Parker,” 

Which  apparently  is  his  signature. 

Exhibit  10- A,  which  is  stapled  to  10,  reads : 

“August  2,  1950. 

“Reconstruction  Finance  Corporation 
811  Vermont  Avenue,  N.  W. 

Washington,  D.  C. 

“Attention  Mr.  Tom  Williams. 

t 

“Subject:  In  re  Aireon  Manufacturing  Company, 
Kansas  City,  Kansas. 

“Gentlemen : 

“Referring  to  our  bid  dated  July  26,  1950,  which 
was  submitted  to  vour  Kansas  City  office,  in  connec- 
tion  with  the  proposed  purchase  of  the  above  company; 

“We  hand  you  herewith,  financial  statement  of  our 
company  as  of  February  28,  1950,  wdiich  is  the  latest 
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statement  we  have  immediately  available.  Since  the 
above  date,  $200,000  has  been  added  to  our  capital  struc¬ 
ture,  so  that  our  net  worth  today  is  approximately 
$650,000.  We  will,  of  course,  furnish  you  a  current 
statement,  if  desired.  In  this  connection,  [233]  we  wish 
to  state  that  the  $300,000  which  we  propose  to  expend 
in  the  purchase  and  operation  of  Aireon,  will  be  addi¬ 
tional  capital  and  will  not  in  any  way  deplete  the  assets 
of  Starrett  Television  Corporation. 

“We  also  wish  to  advise  that  it  is  agreeable  with  us 
to  have  the  amortization  payments  monthly  rather 
than  quarterly. 

“It  is  understood,  of  course,  that  our  bid  is  con¬ 
tingent  upon  the  ability  to  convey  to  us  a  valid  assign¬ 
ment  of  the  lease  covering  the  property  now  occupied 
by  you  as  successor  to  the  subject  company.  Any 
litigation  in  connection  therewith  is  to  be  without  ex¬ 
pense  to  us. 

“Respectfully  yours, 

Starrett  Television  Corporation 
Bv  Larry  Knohl,  Vice  President. 

cc:  Mr.  Harry  Jobes 

R.  F.  C.,  Kansas  City,  Mo.” 


360 

Mr.  Williams:  Mr.  Reporter,  is  it  convenient  for 
you  to  pick  up  the  last  question  that  I  asked  Mr.  Jobes 
when  he  was  on  the  stand? 

(The  question  referred  to  was  read,  as  follows) : 

“Q.  Don’t  you  recall  that  the  lawyers  for  the  agency 
had  grave  doubt  as  to  whether  there  was  any  right  in 
the  corporation,  the  RFC,  the  right  to  assign  that 
lease?” 
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By  Mr.  Williams. 

[234]  Q.  What  was  the  answer? 

The  Court:  Suppose  you  propound  it  again;  then 
we  can  pick  up  the  continuity  of  it. 

By  Mr.  Williams. 


Q.  Do  you  recall  that  Mr.  Jobes?  A.  I  don’t  recall  any¬ 
thing  pertaining  to  the  assignment  of  lease  any  more  than 
I  have  already  stated. 

Q.  Let  me  see  if  I  can  refresh  your  recollection  on  this. 
Can’t  you  remember  that  the  landlord  for  the  building  in 
which  Aireon  Manufacturing  Corporation  was  house  con¬ 
tended  that  RPC  didn’t  have  any  lease  on  that  building 
as  the  result  of  the  foreclosure  on  the  previous  tenant?  A. 
I  think  that  may  possible  have  been  his  contention. 

Q.  And  don’t  you  remember,  Mr.  Jobes,  that  he  was 
going  to  go  into  court  and  litigate  with  you  if  you  took  an 
opposite  position  ?  A.  I  don’t  remember  that  he  ever  made 
that  threat.  Certainly  I  never  heard  it  made. 

Q.  And  don’t  you  also  know,  Mr.  Jobes,  that  the  only 
peace  that  you  could  buy  with  him  was  at  the  cost  of  getting 
him  a  higher  rent  from  the  new  lessee?  A.  I  don’t  know 


that  at  all. 

Q.  Don’t  you  know  that  the  landlord  went  to  New  York 
and  tried  to  negotiate  with  Mr.  Freidus  to  get  a  higher 
rent  than  the  lease  with  the  RFC  called  for?  [235]  A.  I 
understood  he  went  to  New  York.  I  didn’t  know  his  pur¬ 
pose. 

Q.  You  didn’t  know  that  he  was  going  there  to  get  a 
higher  rent?  A.  No.  As  a  matter  of  fact,  the  RFC  has 
leased  that  building  at  a  higher  price  with  in  increased  price 
in  rental. 
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Q.  Isn’t  it  a  fact,  Mr.  Jobes,  that  because  you  were 
having  so  much  trouble  in  getting  an  assignment  of  this 
lease  from  the  landlord  you  couldn't  have  closed  bids  on 
this  property;  you  had  to  have  a  negotiated  sale?  A. 
Subsequently,  the  property  has  been  leased  at  a  higher 
rental  and  the  RFC  still  owns  the  lease,  and  the  landlord 
receives  the  same  fee  that  he  had  there  before. 

Q.  You  haven’t  answered  my  question,  Mr.  Jobes.  A. 
No,  1  don’t  know  that  he  was  negotiating  with  others  for 
a  higher  lease.  1  don’t  know  that  that  was  his  purpose 
in  going  to  New  York  at  all. 

Q.  That  wasn’t  my  question,  Mr.  Jobes.  \  am  going  to 
ask  you  to  pay  attention  to  my  question. 

Mr.  Hitz:  Don’t  interrupt  the  witness.  He  just  did 
it,  please. 

The  Court :  Let’s  get  back  on  the  record.  What  we 
are  apparently  concerned  about,  Mr.  Jobes,  is  what  are 
the  methods  the  RFC  had  at  the  time  for  selling  prop¬ 
erty.  You  have  indicated  apparently  one  method  by 
publication.  What  were  other  [236]  methods? 

The  Witness:  Private  sale  on  authority  from  the 
director  of  the  RFC  and  the  board  of  directors. 

The  Court:  Was  it  just  the  two,  public  sale  or 
private  sale? 

The  Witness:  Yes,  sir. 

The  Court:  Did  von  ever  have  such  a  thing  known 
366  as  a  negotiated  sale? 

The  Witness:  Well,  I  think  most  sales,  in  most  sales 
there  were  more  or  less  negotiations,  some  bartering. 

The  Court:  What  we  have  in  mind  is  this;  the  Court 
probably  is  saturated  with  it,  after  spending  three 
months  in  a  case  that  involved  it.  But  did  you  ever 
have  a  system  by  which  you  negotiated  privately  by 
getting  a  bid  from  one  company,  then  discussing  it 
with  another  company  and  trying  to  get  the  prices 
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higher  so  that  beyond  a  straight  bid  there  were  negotia¬ 
tions  to  get  the  prices  higher? 

The  Witness:  Yes,  sir,  there  were. 

The  Court:  What  did  you  call  that;  was  that  a 
private  sale  or - 

The  Witness:  They  were  the  private  sale. 

The  Court:  Private  sale.  All  right;  as  long  as  we 
know  our  terms.  Now  your  question  was,  did  they 
reach  a  point  where  they  had  to  use  negotiated  sales? 

Mr.  Williams :  In  light  of  your  Honor’s  questions,  I 
[237]  would  like  to  go  back  a  bit. 

By  Mr.  Williams. 

368 

Q.  Mr.  Jobes,  isn’t  it  a  fact  when  RFC  had  an  asset  to 
sell,  the  normal  practice  that  they  engaged  in  was  to  sell  it 
on  sealed  bids?  A.  I  don’t  know  what  the  general  practice 
was. 

Q.  How  long  were  you  with  the  RFC,  sir?  A.  I  was  with 
them  seven  years. 

Q.  Didn’t  you  get  to  know  what  the  general  practice  was 
in  those  seven  years  as  assistant  manager  of  the  Kansas 
City  agency?  A.  Well,  I  would  say  the  general  practice 
was — repeat  your  question,  please.  I 

Q.  I  said,  what  was  the  general  practice  of  the  RFC  in 
the  sale  or  disposition  of  an  asset  with  respect  to  whether 
or  not  it  had  sealed  bids  or  a  negotiated  sale?  A.  It  was 
not  the  general  practice  of  the  Kansas  City  agency,  and  I  ogq 
do  not  think  it  was  the  general  practice  of  the  Washington 
agency. 

Q.  What  was  not  the  general  practice?  A.  Sealed  bids. 

Q.  Well,  now,  Mr.  Jobes,  when  your  Kansas  City  agency 
explained  the  method  of  sale  of  Aireon  to  the  Fulbright 
Committee,  you  justified  the  fact  that  it  was  a  negotiated 
sale  by  reason  of  the  extraordinary  circumstances  that  you 
were  [238]  having  trouble  with  your  landlord;  isn’t  that 
right  ? 
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The  Court:  Don’t  answer  that. 

The  Witness:  I  don’t  know. 

The  Court :  Is  it  he  that  made  the  statement  before 
the  Fulbright  Committee? 

Mr.  Williams:  His  agency,  of  which  Mr.  Powell  and 
Mr.  Jobes - 

The  Court:  The  question  sounds  argumentative. 
Of  its  own  motion,  the  Court  will  sustain  that. 

By  Mr.  Williams. 

Q.  Isn’t  it  the  fact  that  you  made  that  explanation,  you 
and  Mr.  Powell  to  the  Fulbright  Committee,  sir?  A.  I 
never  appeared  before  the  Fulbright  committee. 

Q.  Didn’t  you  have  a  discussion  with  representatives  of 
that  committee?  A.  T  did  not. 

Q.  Did  Mr.  Powell?  A.  I  don't  know.  I  think  not. 

Q.  Let  me  see  if  this  refreshes  your  recollection.  A. 
Nothing  pertaining  to  the  Fulbright  committee  would  re¬ 
fresh  my  recollection,  because  T  never  appeared  before 
them  or  any  representative  of  theirs. 

Q.  Let  me  see  if  this  refrshes  your  recollection. 

Mr.  Hitz:  I  object  to  it,  your  Honor. 

The  Court :  Well,  I  don’t  know  for  the  moment,  until 
be  [239]  starts  to  read  it.  Is  it  something  you  contend 
this  gentleman  testified  previously. 

Mr.  Williams:  It  is  something  that  T  think  will  re¬ 
fresh  his  recollection. 

The  Court:  You  better  come  to  the  bench,  then.  Tt 
doesn’t  sound  germane. 

(Counsel  thereupon  approached  the  bench,  where 
the  following  proceedings  were  had  outside  the  hear¬ 
ing  of  the  jury) : 

The  Court:  What  is  it  you  expect  to  show? 

Mr.  Williams:  I  was  going  to  read,  if  the  Court 
please,  three  lines  from  this  report  which  undertakes 
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to  explain  the  reason  why  negotiated  bids  or  negotiated 
sale  was  the  method  of  disposition  of  the  Aireon  as¬ 
sets  instead  of  sealed  bids,  and  I  think  this  will 
refresh  this  witness’  recollection. 

The  Court:  Where  is  the  quotation  coming  from? 

You  speak  of  a  report. 

Mr.  Williams:  The  plant  itself - 

The  Court:  Wait  a  minute. 

Mr.  Collins:  The  Senate  report? 

The  Court:  Is  it  the  Senate  report? 

Mr.  Williams:  Yes,  sir. 

The  Court:  The  man  said  he  never  was  there  and 
that  he  himself  never  appeared  before  the  committee, 

Mr.  Williams:  Very  well,  I  will  abandon  it. 

The  Court:  I  am  clearly  of  the  opinion  that  it  is 
objectionable  [240]  and  1  sustain  the  objection. 

(Counsel  thereupon  resumed  their  places  at  the 
counsel  table  and  the  following  proceedings  were  had 
in  open  court) : 

Mr.  Williams. 

Q.  Now,  Mr.  Jobes,  did  you  ever  get  the  landlord  in  ques¬ 
tion  to  agree  to  an  assignment  of  the  lease  in  question? 

A.  Well,  I  can  only  answer  that  question  by  stating  that 
subsequently  the  property  was  leased  at  an  increased  figure 
and  that  the  landlord  still  receives  the  initial  rental. 

Q.  It  was  leased  at  an  increased  figure  but  the  landlqrd  375 
still  receives  the  initial  figure?  A.  That  is  right. 

Q.  Would  you  explain  that  answer,  sir,  that  it  was  leased 
at  an  increased  rental  but  he  receives  the  same  figure? 

A.  The  landlord  has  paid  at  the  rate  of  approximately 
22  cents  per  square  foot  and  the  property  is  leased  by 
the  RFC  for  approximately  50  cents  a  square  foot.  That 
lease  continues,  as  I  recall,  about  three  years,  with  the 
privilege  of  a  five-year  extension.  So  apparently  the  land- 
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lord  assented  to  the  subleasing  of  the  property  by  the  RFC 
and  at  the  same  figure  that  it  had  theretofore  been  leased. 

Q.  Now,  at  the  time  that  you  sold  Aireon  in  1950,  you 
didn’t  make  any  attempt —  A.  It  was  not  sold  in  1950. 

Q.  When  was  it  sold,  1951?  [241]  A.  Yes. 

Q.  At  the  time  that  the  RFC  disposed  of  Aireon,  Mr. 
Jobes,  there  was  no  attempt  made  by  RFC  to  assign  this 
lease,  was  there?  A.  Tt  was  assigned.  That  is,  it  was 
leased  by  the  RFC,  T  don’t  know  whether  under  an  assign¬ 
ment.  The  lease  mav  not  have  been  assigned.  T  don’t  re- 
member. 

Q.  Didn't  you  testify,  sir,  just  a  few  moments  before  the 

377  recess  that  when  Aireon  was  disposed  of  for  $712,000,  it 
was  only  the  plant  and  the  equipment?  A.  I  said  it  was 
only  the  machinery  and  equipment  and  inventory. 

Q.  And  the  inventory,  machinery  and  the  equipment? 
A.  The  lease  was  not  at  that  time  sold.  As  a  matter  of 
fact,  I  don’t  know  whether  the  present  tenants — 1  don’t 
know  the  instrument  that  the  present  tenants  have.  T 
don't  know  whether  it  is  an  assignment  of  that  lease  or  a 
commitment  to  pay  a  certain  sum  of  rent. 

Q.  But  up  to  November  of  1950,  your  agency  had  not 
gotten  the  landlord,  to  agree  to  an  assignment  of  that 
lease  at  the  same  figure,  had  they?  A.  Well,  there  had 
been  no  effort  made  in  the  latter  part  of  1950,  as  far  as  T 
know,  to  procure  from  him  an  assignment  of  the  lease, 
because  at  that  time  the  equipment  was  still  in  the  prop- 

378  erty,  the  machinery  and  equipment  and  the  inventory, 
[242]  and  the  property  was  not  subject  to  lease  until  after 
the  inventory  and  machinery  and  equipment  was  disposed 
of  and  the  building  vacated. 

Q.  Mr.  .Tobes,  T  am  going  to  ask  you  this  question  again. 
I  say,  up  to  November  1  of  1950,  when  RFC  was  attempting 
to  dispose  of  Aireon,  up  to  that  date,  it  had  not  been 
successful  in  getting  the  landlord  to  agree  to  an  assign¬ 
ment  of  the  lease,  had  they?  A.  T  don’t  remember  that 
any  further  effort  was  made. 
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Q.  I  am  not  asking  you  whether  further  effort  was  made. 

1  am  asking  you  whether  the  RFC  had  been  able  up  to 
November  1,  1950,  to  get  the  landlord  to  agree  to  an  assign¬ 
ment  of  the  lease  at  the  same  rental.  A.  Evidently  thev 

•  % 

did  not  get  the  landlord’s  consent,  though  T  don’t  know 
whether  thev  asked  for  it  or  not. 

Q.  Well,  were  they  attempting  to  dispose  of  Aireon 
Manufacturing  Corporation  to  Starrett  without  getting 
the  landlord’s  consent?  A.  Well,  you  read  Mr.  Powell’s 
letter  and  that  set  out  the  terms,  I  think. 

Q.  You  mean,  when  Mr.  Powell  wrote  the  assignment  of 
the  lease  to  the  purchaser,  it  shall  be  without  representa¬ 
tion  or  warranty  as  to  this  corporation’s  right  to  assign  ggQ 
the  lease?  A.  It  seems  to  me  that  that  put  it  up  to  the 
prospective  buyer  to  procure  his  assent. 

[243]  Q.  So,  in  other  words,  RFC,  as  I  understand  your 
testimony,  wasn’t  making  any  effort  to  pass  a  good  lease 
on  to  the  purchaser?  A.  Do  you  mean  up  to  November  1st  ? 

Q.  Yes,  sir.  A.  There  may  have  been  some  effort  in  that 
respect.  T  just  don’t  know.  1  didn’t  have  anything  to  do 
with  the  dealings  with  the  landlord  in  connection  with  the 
matter  at  all. 

Q.  At  any  rate,  it  was  not  a  successful  effort,  was  it? 

A.  Well,  1  never  knew  of  any  consent  that  the  landlord 
gave  for  the  transfer  of  the  lease  or  assignment. 

Q.  When  you  received  this  letter  which  has  been  identi¬ 
fied  as  Government  Exhibit  4-A  and  which  purports  to  be 
a  letter  from  Mr.  Knohl  bidding  for  the  Starrett  Television  381 
Corporation,  you  recall  that  he  said  that  they  wanted  to 
buy  the  lease,  don’t  you,  and  that  that  was  the  predicate 
upon  which  their  offer  was  made?  A.  T  don’t  know  what 
he  said.  ; 

Q.  Well,  Mr.  Jobes,  1  am  going  to  hand  you  Government 
Exhibit  4-A,  which  you  have  read  here  this  afternoon  once. 

A.  Yrou  are  talking  about  the  communication? 
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Q.  Yes,  sir.  A.  Yes,  sir. 

Q.  Didn’t  he  say  that?  A.  Yes,  sir. 

[244]  Q.  And  when  you  got  the  letter,  which  has  been 
identified  as  Government  Exhibit  No.  10- A,  which  Air.  Hitz 
has  just  read  to  the  jury,  a  letter  purporting  to  be  signed 
by  Mr.  Larry  Knohl,  he  said  very  clearly: 

“It  is  understood,  of  course,  that  our  bid  is  contingent 
upon  the  ability  to  convey  to  us  a  valid  assignment  of  the 
lease  covering  the  property  now  occupied  by  you  as  suc¬ 
cessor  to  the  subject  company.”  didn’t  he?  A.  Yes,  sir. 

Q.  And  you  weren’t  able  to  give  him  such  a  valid  assign¬ 
ment,  were  you,  at  that  time?  A.  Well,  perhaps  not  just 
ggg  at  that  particular  time. 

Q.  And  you  -weren’t  able  to  give  him  such  a  valid  assign¬ 
ment  up  to  and  including  November  1,  1950,  were  you? 

The  Court:  That  is  the  same  question,  isn’t  it? 

The  Witness:  I  wouldn’t  say  that  we  were  unable 
to.  We  did  not  give  him  a  valid  assignment. 

By  Mr.  Williams. 

Q.  You  did  not  give  him  one?  A.  We  did  not  assign 
it  to  him. 

Q.  And  you  did  not  offer  him  one,  did  you?  A.  I  don't 
recall  that  that  ever  was  offered  him  or  anyone  else. 

Q.  Do  you  recall  that  it  was  not  offered,  don’t  you,  Mr. 
384  Jobes?  [245]  A.  Well,  Air.  Powell’s  letter  would  indicate 
that  that  was  not  to  be  a  part  of  the  transaction. 

Mr.  Williams:  That  is  all. 

Further  cross-examination  by  Mr.  Margiotti. 

Q.  Mr.  Jobes,  you  were  with  the  RFC  for  a  long  period 
of  time  and  vou  sav  vou  had  charge  of  this  sale;  so  vou 
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would  know  all  the  developments?  A.  I  didn’t  say  that  I 
had  charge  of  the  sale. 

Q.  Well,  did  you  participate  in  it?  A.  Well,  I  partici¬ 
pated  in  these  negotiations  for  the  sale  of  it. 

Q.  At  the  time  you  acquired  the  property,  it  was  on  a 
mortgage,  a  personal  property  mortgage  in  favor  of  the 
RFC,  wasn’t  it?  Did  you  foreclose  on  a  mortgage  in  favor 
of  the  RFC?  A.  Yes,  the  mortgage  was  foreclosed. 

Q.  The  RFC  had  lent  some  money  to  somebody  else?  A. 

1  didn’t  understand  that. 

Q.  You  lent  some  money  to  somebody,  didn’t  you,  and 
got  a  chattel  mortgage?  A.  That  is  right. 

Q.  Who  did  you  lend  the  money  to?  A.  Aireon  Com-  ggg 
pan}’. 

Q.  The  Aireon  Company,  and  who  was  the  owner  of  the 
[246]  Aireon  Company,  the  principal?  A.  Oh,  there  were 
various  stockholders. 

Q.  But  who  was  the  controlling  person  of  that  company? 

A.  To  my  recollection,  it  was  a  man  by  the  name  of  Walker. 

Q.  Walker?  A.  However,  T  had  nothing  to  do  with  the 
original  loan.  i 

Q.  When  the  loan  was  made,  was  it  made  to  the  com¬ 
pany  that  was  making  juke  boxes?  A.  [  rather  think  that 
they  had  entered  the  manufacture  of  juke  boxes  at  that 
time. 

Q.  In  other  words,  the  RFC  lent  to  the  Aireon  Manu¬ 
facturing  Company  that  was  making  juke  boxes  $1,500,000? 

A.  T  have  forgotten  the  amount  of  the  loan.  I  know  there 
was — there  were,  T  think,  seven  banks  and  one  individually- 
owned  corporation  that  participated  in  that  loan  to  the 
extent  of  25  percent. 

Q.  And  your  corporation  was  liable  for  75  percent?  A. 

That  is  right. 

Q.  And  that  money  was  lent  to  a  company  that  was  mak¬ 
ing  juke  box  machines,  these  music  machines  that  you  put 

a  nickel  in  and  tliev  olav?  A.  I  am  not  certain  that  thev 

•  »  *  •  • 
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got  into  full  manufacture  of  that  instrument  at  the  time 
the  sale  was  made,  though  I  rather  think  so. 

[247]  Q.  You  didn’t  lend  $1,500,000,  or  whatever  you  lent, 
to  a  war  plant,  did  you?  A.  I  don’t  remember  whether  the 
loan  was — no,  the  war  was  over  when  that  loan  was  made. 
I  don’t  remember  that  they  had  any  contract  with  any  of 
the  services  at  the  time  the  loan  was  made.  As  I  say,  I 
had  nothing  to  do  when  the  loan  was  made. 

Q.  Don’t  you  know  the  amount  of  the  loan?  A.  I  don’t 
recall  that. 

Q.  Do  you  know  approximately  what  it  was?  A.  I  think 
it  was  about  $2,000,000. 

ggg  Q.  About  $2,000,000.  All  right.  Now  then,  you  made  the 
loan  of  about  $2,000,000  and  the  borrower  of  the  money 
didn’t  pay  you?  A.  That  is  right. 

Q.  And  so  you  proceeded  to  foreclose  on  your  chattel 
mortgage?  A.  Right. 

Q.  And  you  took  over  the  chattels  of  that  company;  is 
that  right?  A.  That  is  right. 

Q.  You  didn’t  take  over  the  lease  of  that  company,  did 
you?  A.  Yes,  sir. 

Q.  How  did  you  get  that  lease  ?  [248]  A.  We  got  it  under 
this  foreclosure. 

Q.  Well,  was  that  lease  assignable  or  valid  on  fore¬ 
closure?  A.  1  don't  know  that  it  was.  I  don’t  know  that 
it  was  foreclosed  on.  I  think  perhaps  the  lease  was  as¬ 
signed  as  collateral  security  when  the  loan  was  made,  but 
290  i  ha(]  nothing  to  do  with  that  loan  initially. 

Q.  Do  you  have  that  lease  now?  A.  The  RFC  owns  the 
lease  now. 

Q.  And  is  it  available?  Is  it  available  so  we  wouldn’t 
have  any  dispute  about  what  it  contains  or  its  terms?  It 
is  the  best  evidence  of  the  lease.  A.  Well,  I  don’t  know 
what  the  terms  of  the  lease  are.  I  do  know  that  the  lease 
is  still  in  existence. 

Q.  Where  is  it?  A.  And  the  RFC  has  sublet  it. 
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Q.  Who  has  the  lease  now?  A.  I  think  the  United  States 
Engineers,  I  believe,  or  maybe  the  Air  Corps. 

Q.  Could  you  get  that  lease  for  us  by  tomorrow  morn¬ 
ing?  A.  No,  sir. 

Q.  You  would  have  no  power  of  obtaining  it?  A.  No,  sir. 

Q.  Well,  then,  when  you  foreclosed  on  that  lease,  you 
acquired  the  inventory;  is  that  right?  [249]  A.  Right. 

Q.  The  inventory  then  consisted  of  juke  boxes,  I  assume, 
since  they  were  making  juke  boxes?  A.  No.  It  consisted 
of  many  items  which  went  for  the  manufacture  of  juke 
boxes  and  it  consisted  of  a  great  many  parts. 

Q.  Loud  speakers  and  matters  of —  A.  Parts  pertain¬ 
ing  to  the  manufacture  of  juke  boxes  and  parts  of  material  392 
that  went  into  the  manufacture  of  whatever  they  are  doing 
for  the  Government  service  that  was  surplus,  and  1  don’t 
know  how  many  different  items. 

Q.  At  any  rate,  you  were  the  purchaser  on  your  own 
mortgage;  is  that  right?  A.  Well - 

Q.  When  1  say  you,  l  mean  the  corporation.  A.  I  assume 
we  were.  It  was  operated  by  some  trustees  or  a  trustee 
for  a  period  of  time  in  bankruptcy  court.  T  am  no  lawyer. 

Q.  Pardon  me,  sir.  Was  that  a  public  sale?  A.  Well, 

I  say,  it  was  in  bankruptcy  and  operated  by  a  trustee  and 
ultimately  the  RFC  acquired  title.  I  don’t  know  whether 
it  was  under  foreclosure  or  how  it  was.  1  say,  1  am  no 
lawyer. 

0.  You  don’t  know  whether  you  bought  it  at  public  sale 

c  oqq 

or  not?  A.  Sir? 

r 250j  Q.  You  don’t  know  whether  you  bought  it  at  public 
sale  or  not?  A.  Oh,  1  am  sure  it  wasn’t  bought  at  public 
sale.  I  am  not  definite. 

Q.  Do  you  know  what  you  paid  for  the  property  that 
you  acquired?  A.  Why,  the  balances  due  on  the  loan. 

Q.  And  what  was  that?  A.  T  think  it  was  about  a  mil¬ 
lion  and  a  half  dollars. 
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Q.  About  a  million  and  a  half?  A.  I  guess  so.  I  am  talk¬ 
ing  about  the  total.  This  is  from  memory. 

Q.  Do  you  mean  to  say,  then,  that  you  purchased  this 
equipment  and  inventory  and  machinery  for  the  full  amount 
of  the  balance  due  on  the  mortgage  and  you  cancelled  the 
mortgage  obligation?  A.  I  don’t  know  whether  we  can¬ 
celled  the  mortgage  or  not.  I  don’t  know  whether  we  did 
or  not,  but  at  any  rate,  the  result  of  it  was  that  for  what 
was  due  us,  we  got  this  machinery  and  equipment  and  the 
inventory  and  the  lease. 

Q.  You  then  decided  to  sell  the  inventory,  the  machinery 
and  the  equipment?  A.  That  is  right. 

Q.  And  you  prepared  a  brochure,  as  you  usually  did? 
A.  We  had  an  auction  company  sell  the  property  and  they 
[251]  prepared  all  the  literature. 

Q.  I  am  talking  now  prior  to  the  proposed  bid,  prior  to 
the  bid  submitted  by  Starrett.  Did  you  have  a  brochure 
prepared?  A.  1  don’t  remember  that  there  was  one  pre¬ 
pared. 

Q.  Don’t  you  know  that  there  was  brochure  enumerat¬ 
ing  the  inventory,  the  equipment  and  the  machinery?  A. 
Well,  I  think  maybe  there  was  a  mimeographed  instrument 
which  went  out  showing  the  inventory  and  the  machinery 
and  equipment. 

Q.  Who  prepared  that  mimeographed  statement  ?  A.  It 
may  have  been  prepared  in  our  office.  I  don’t  recall  about 
that. 

Q.  Well,  did  you  ever  see  one?  A.  If  there  was  one,  I 
am  verv  likelv  to  have  seen  it. 

Q.  Have  you  see  one  recently?  A.  No,  I  haven’t. 

Q.  Do  you  have  a  copy  available  at  this  time?  A.  No, 
1  have  no  copies  of  anything  pertaining  to  the  RFC  be¬ 
cause  I  am  not  associated  with  that  organization  at  this 
time. 

Q.  Do  you  know  whether  or  not  at  the  time  you  disasso¬ 
ciated  yourself  with  the  RFC  whether  there  was  a  copy  of' 
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that  brochure  in  the  office  in  Kansas  City?  A.  Well,  I  am 
rather  sure  there  wasn’t,  because  all  the  [252]  principal 
functions  of  the  RFC  on  June  30th  were  transferred  to 
Chicago  and  ultimately  all  those  files,  loans  and  everything 
of  that  nature,  were  transferred  to  the  Chicago  agency  of 
the  RFC,  and  the  last  of  those  items  must  have  gone  to 
Chicago  not  later  than  October  1. 

Q.  What  did  you  do  with  those  mimeographed  brochures : 
what  was  the  purpose  of  it?  A.  What  was  what? 

Q.  What  was  your  purpose  in  having  them ;  what  did 
vou  do  with  them?  A.  Whv,  thev  mav  have  been  circu- 
lamed. 

Q.  That  is,  you  sent  them  around  to  prospective  pur¬ 
chasers?  A.  Possibly. 

Q.  Well,  isn’t  that  what  they  were  for?  A.  F  expect  that 
was  the  reason  for  them. 

Q.  Do  you  know,  you  said  you  knew  Mr.  Parker  quite 
well  ?  A.  Yes,  sir. 

Q.  Did  he  receive  a  copy  of  that  brochure,  mimeographed 
brochure?  A.  I  couldn’t  tell  you. 

Q.  Did  you  know  him  to  have  one?  A.  No. 

Q.  Tt  wouldn’t  have  been  a  difficult  matter  for  any  per¬ 
son  to  get  one  ?  A.  I  expect  not,  if  they  were  available. 

[253]  Q.  That  is  what  they  were  for.  Now,  did  you  send 
a  copy  of  that  brochure  to  Mr.  Knohl  or  to  the  Starrett 
Company  or  Mr.  Freidus?  A.  I  wouldn’t  know.  I  don’t 
know  that  there  was  a  mailing  list,  and  I  don’t  remember 
definitely  that  a  brochure,  as  you  call  it,  was  mailed  out  at 
all. 

Q.  Well,  what  do  you  call  it?  I  call  it  a  brochure.  A. 
Well,  that  is  a  good  name  for  it,  I  guess. 

Q.  All  right.  Well,  then,  let’s  call  it  that.  So  you  don’t 
know;  you  do  not  know  that  Mr.  Knohl  or  the  Starrett 
Company  ever  had  one,  do  you?  A.  No,  I  do  not.  I  never 
knew  Mr.  Knohl  at  all. 
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Q.  Now,  then,  you  were  about  to  sell  this  property  that 
you  acquired,  that  you  referred  to;  is  that  right?  A.  Well, 
I  recommended  it  be  sold.  I  made  out  a  recommendation 
to  the  Washington  office  of  the  RFC. 

Q.  And  you  have  testified  that  the  time  of  the  bid  sub¬ 
mitted  on  July  26,  1950,  Exhibits  4  and  4- A,  the  transmittal 
letter  and  the  bid —  A.  Right. 

Q.  That  there  were  three  other  bids?  A.  That  is  my 
recollection. 

Q.  Were  these  sealed  bids  or  open  bids?  A.  Well,  I  think 
there  had  been  three  bids  made  to  the  RFC  and  deposits 
made. 

[254]  Q.  You  are  not  answering  my  question.  Were  they 
sealed  or  unsealed?  A.  I  do  not  think  they  were  sealed  bids 
though  I  don’t  know.  I  didn’t  handle  them. 

Q.  In  other  words,  your  corporation  knew  without  open¬ 
ing  the  envelopes  just  what  the  bids  were?  A.  I  am  sure 
that  that  is  true. 

Q.  And  you  knew  that  down  in  Kansas  City,  didn’t  you? 
A.  Yes,  sir. 

Q.  And  you  wanted  to  get  all  the  money  that  you  could 
f or  your  property?  A.  Well,  I  didn’t  think  that  was  strange. 

Q.  I  don’t  think  it  is  strange,  either.  I  am  asking  you 
that  (laughter).  A  purchaser  would  want  to  pay  as 
low  as  he  could  and  you  would  want  all  you  could  get;  isn’t 
that  right?  A.  Yes,  sir. 

Q.  Now,  then,  you  had  three  bids.  What  was  the  amount 
402  of  each  bid?  A.  I  don’t  recall  the  amount  of  any  of  them. 

Q.  Was  there  any  bid  that  was  higher  than  $600,000?  A. 
T  am  sure  there  was  not. 

Q.  In  other  words,  the  bid  you  obtained  first  from  the 
defendant  company  or  from  the  Starrett  Company,  repre¬ 
sented  here  by — 4-A  is  the  correct  number — was  the  highest 
bid  you  had  and  that  was  $600,000?  [255]  A.  Well,  if  it 
hadn’t  been,  I  wouldn’t  have  recommended  the  sale. 

Q.  Please  answer  the  question.  A.  Sir? 
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Q.  It  was  the  highest  bid,  was  it  not  ?  A.  It  was. 

Q.  And  you  recommended  the  sale  of  this  property  to  the 
Starrett  Company  for  $600,000?  A.  Right. 

Q.  When  T  say  property,  T  mean  the  personal  property, 
not  the  land  and  not  the  building.  A.  That  is  right. 

Q.  Now  in  connection  with  the  bid  that  was  submitted 
and  signed  by  Mr.  Knohl,  this  company  agreed  to  pay  you 
$600,000  by  giving  you  $100,000  in  cash  as  a  down  payment, 
if  it  was  accepted;  is  that  right;  is  that  correct?  A.  Well, 
you  have  the  instrument  there  before  you. 

Q.  Well,  isn’t  that  true?  A.  Yes,  it  is  true. 

Q.  T  want  the  jury  to  get  this.  A.  All  right. 

Q.  And  they  were  going  to  pay  you;  the  balance  was 
going  to  be  paid  by  a  mortgage  over  a  period  of  ten  years; 
is  that  right?  A.  T  think  that  is  true. 

[256]  Q.  And  that  was  usual;  you  did  that  with  other 
people,  didn’t  you?  A.  Very  rarely  as  long  as  ten  years  but 
occasionally. 

Q.  Well,  weren’t  there  some  as  long  as  20  and  30  years? 
A.  No,  sir.  The  maximum  loan  authority  that  we  had  at 
that  time  was  10  years. 


Q.  I  am  talking  now  about  the  sale  of  a  property  and  an 
amortization  period  for  the  balance  due.  A.  I  never  knew 
of  an  amortization  period  that  extended  over  a  ])eriod 
longer  than  ten  years. 

Q.  Well,  then,  it  wasn’t  unusual  to  have  an  amortization 
period  here  in  which  to  pay  off  the  mortgage?  A.  No,  not 
to  have  the  period. 

Q.  Tn  ten  years?  A.  But  it  was  rather  unusual  to  have  it 
extend  that  long. 

Q.  Well,  but  that  was  the  bid  that  was  submitted.  A. 
That  is  right. 

Q.  The  purchaser  has  the  right  to  submit  any  kind  of  a 
bid  he  sought  to  submit?  A.  That  is  true. 

Q.  And  he  paid  you  10  percent  on  deferred  payments, 
unpaid  balances;  is  that  right;  that  was  correct?  A.  That 
is  correct,  as  I  remember. 
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Q.  Now  then,  on  the  recommendation  that  you  made  on 
this  bid,  you  were  going  to  be  in  $100,000  and  you  still  have 
a  [257]  mortgage  on  the  very  property  you  were  selling? 
A.  That  is  right. 

Q.  And  in  this  letter  you  knew,  did  you  not,  that  the 
financial  statement  which  would  be  furnished  you  upon 
request  would  be  furnished  immediately  but  controllers  and 
certified  public  accountants  of  the  Starrett  people,  didn’t 
you?  A.  Well,  it  was  stated  that  it  would  be  furnished. 

Q.  Yes,  sir.  A.  That  is  right. 

Q.  But  that  is,  who  was  to  furnish  it?  A.  How  is  that? 

Q.  Controllers  and  the  certified  public  accountants.  You 
... v-  read  that  vourself  a  moment  ago.  A.  Yes. 

Q.  Is  that  correct;  is  that  right?  Did  you  say  yes?  A. 
I  said  ves. 

Q.  Now,  what  was  the  next  highest  bid  that  was  made 
at  that  time?  A.  I  don’t  recall. 

Q.  Was  it  $500,000?  A.  Perhaps. 

Q.  Less?  A.  I  would  say  that  five  hundred  would  be  the 
maximum,  and  I  just  don't  recall  what  the  high  bid  was. 

Q.  In  other  words,  so  far  as  Starrett  was  concerned,  they 
[258]  were  offering  $100,000  more  than  the  best  offer  you 
had  had  up  until  that  time?  A.  That  is  true,  I  think. 

Q.  Do  you  remember  that  somebody  represented  to  the 
Starrett  people  that  you  wanted  more  money  than  $600,- 
000;  do  you  remember  that?  A.  Well,  the  $600,000  was 
recommended  by  me  to  the  board  of  directors  of  the  RFC 
40S  to  be  accepted. 

Q.  Did  they  accept  and  follow  your  recommendation? 
A.  I  don’t  know  whether  they  ever  made  formal  acceptance 
of  it  or  not. 

Q.  Do  you  know  that  subsequent  to  that  time  someone 
connected  with  RFC  demanded  $30,000  more  from  the  Star¬ 
rett  people?  A.  I  don’t  know  what  someone  else  did.  Iliad 
nothing  to  do  with  an  effort  to  procure  more  monev. 
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Q.  Do  you  know  that  there  was  a  representation  made  to 

Mr.  Knohl  that  the  bid  had  to  be  $630,000?  A.  I  only  know 

that  bv  hearsay. 

•'  • 

Q.  You  mean  things  that  you  heard  within  the  course  of 

vour  business  ?  A.  L  don’t  remember  that  it  was.  It  mav 
•  • 

have  been  just  sort  of"  chatter  going  around.  I  just  don’t 
remember  how  it  arose. 

Q.  Well,  do  you  know  that  about  that  time,  Mr.  Knohl 
[259]  authorized  a  bid  of  $630,000  because  of  the  representa¬ 
tion  that  you  wanted  $30,000  more?  A.  To  whom  did  he 
make  it?  i 

Q.  To  the  RFC.  A.  That  was  the  Washington  office? 

Q.  You  don’t  know  anything  about  that?  A.  Tt  wasn’t 
made  through  the  Kansas  City  agency.  ; 

Q.  l)o  you  know  that  on  September  1,  1950,  the  Starrett 
Television  Corporation  authorized  Leo  B.  Parker,  attorney 
for  them,  to  increase  the  bid  to  $700,000:  do  you  know  thi.it? 

A.  I  know  it  onlv  bv  hearsav. 

*  •  « 

Q.  Do  you  know  that  the  final  bid  by  the  Starrett  people 
was  $700,000?  A.  I  have  heard  that  Mr.  Parker  stated  that 
they  would  pay  $700,000  for  it. 

Q.  Do  you  know  under  what  circumstances  the  Starrett 
people  increased  their  bid  from  $600,000  to  $700,000?  A. 

T  do  not.  I  had  nothing  to  do  with  that. 

Q.  Do  you  know  what  representations,  if  any,  were  made 
by  the  Reconstruction  Finance  Corporation  that  brought 
about  the  raising  of  this  bid?  A.  I  do  not. 

Q.  Do  you  know  how  it  came  that  they  were  willing  to  411 
pay  $200,000  more  than  the  best  bid  that  you  ever  had.  A. 

Xo,  I  don’t  recall  how  that  arose. 

[260]  Q.  Xow,  the  deal  didn’t  go  through,  did  it?  A.  Xb, 
it  didn’t. 

Q.  And  when  the  deal  didn’t  go  through,  you  sent  back 
the  $15,000  check?  A.  That  is  right. 

Q.  That  is,  this  certified  check  that  was  shown  to  you  by 
Mr.  Hitz:  is  that  right?  A.  That  is  right. 
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Q.  And  then  you  decided  to  sell  the  property  at  public 
auction?  A.  Well,  that  decision  was  formed,  I  think,  about 
the  first  of  1951. 

Q.  And  you  got  $712,000  at  public  auction?  A.  That  is 
my  recollection. 

Q.  So  you  were  at  least  $12,000  better  off  than  the  $700,- 
000  bid  of  the  Starrett  people?  A.  No,  I  don’t  think  so.  T 
rather  think  the  $712,000  was  gross  and  the  auctioneer’s  fee 
and  expenses  were  deducted  from  that.  It  may  have  been 
in  the  neighborhood  of  $40,000. 

Q.  Didn’t  you  sell  the  plant  for  $720,000  at  auction?  A. 
I  gave  the  figures,  as  I  recall  it.  I  don’t  have  the  proceeds 
4^3  of  the  sale  before  me  and  I  don’t  have  them  definitely  in 
mind.  I  knew  what  the  gross  was  at  one  time  and  I  knew 
what  the  expense  of  selling  was. 

Q.  You  don’t  mean,  then  to  convey  to  this  jury  the  [261] 
very  definite  information  that  the  property  sold  for  $712,- 
000?  A.  No,  not  definitely,  but  I  would  say  well,  a  few  thou¬ 
sand  dollars  wouldn’t  make  much  difference.  Tt  might  have 
been  ten  thousand  more,  and  T  don’t  think  it  would  have  been 
any  less  than  that.  T  think  that  was  about  the  figure. 

Q.  Well,  how  about  $720,000?  A.  Well,  that  might  have 
been  the  figure,  though  T  am  not  sure. 

Q.  That  would  be  a  difference  of  only  $8,000;  it  wouldn’t 
make  much  difference?  A.  No,  no,  not  as  money  goes  now. 

Q.  Do  you  have  the  figures  of  what  you  paid  the  auc¬ 
tioneer?  A.  I  did  have  that  in  mind;  yes,  I  knew  that. 

414  Q.  And  you  are  testifying  from  memory  on  that?  A.  I 
am  testifying  from  memory  for  nearly  everything  pertain¬ 
ing  to,  nearly  everything  in  connection  with  figures. 

Q.  But  you  have  those  records;  the  RFC  should  have 
those  records  to  produce,  if  material  to  the  case?  A.  I  don’t 
have  any  control  over  the  records  at  this  time.  T  have  not 
had  anything  to  do  with  them. 

Q.  Ordinarily  they  are  available?  A.  I  assume  they  are. 

Q.  Now,  in  this  bid  that  was  originally  made  by  Mr. 
Knohl  for  the  Starrett  Television  Corporation,  he  said  the 
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bidder  will  in  this  transaction,  if  this  transaction  is  [262] 
consummated,  immediately  make  available  at  least  $200^000 
in  operating  capital.  That  means  $100,000  plus  the  $200,000 
more  to  operate  the  plant.  A.  That  is  as  I  understood  it; 

Q.  That  is  the  way  you  understood  it.  And  the  $200,000, 
of  course,  was  not  made  available  because  you  people  didn’t 
go  through  with  the  deal;  is  that  right?  A.  It  wasn’t  made 
available  as  far  as  the  RFC  was  concerned. 

Q.  When  was  a  decision  made  by  the  RFC  not  to  sell  this 
property  to  the  Starrett  people;  when  was  that  decision 
actually  made?  A.  T  think  it  probably  was  decided  maybe  in 
October  of  1950. 

Q.  What  time  in  October?  A.  Well,  I  don’t  recall. 

Q.  About  what  time?  A.  I  think  about  the  3rd  of  Novem¬ 
ber:  T  had  a  letter  from  Neilson. 

Q.  Who  is  Mr.  Neilson?  A.  He  was  secretary  of  the  RFC 
in  Washington. 

Q.  Do  you  have  that  letter  ?  A.  No,  T  don’t  have  it. 

Mr.  Hitz:  I  have  it.  Dovouwantit? 

The  Witness :  It  was  early  in  November,  as  I  remem¬ 
ber  it. 

[263]  Mr.  Margiotti :  Just  a  minute,  please. 

Mr.  Hitz:  You  are  welcome  to  it. 

The  Witness:  What  is  the  date  of  the  instrument, 
please? 

By  Mr.  Margiotti.  447 

Q.  What  is  that?  A.  What  is  the  date  of  that?  Is  that 
a  copy  of  Mr.  Neilson’s  letter? 

Q.  No,  it  is  not.  It  is  something  else.  You  say  it  was 
about  November  3rd.  This  is  a  letter  dated  November  24th. 

A.  Yes,  sir. 

Q.  November  3rd  you  got  a  letter  from  Mr.  Neilson?  A. 

That  is  my  recollection  of  about  the  date. 
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Q.  Were  you  informed  then  that  there  was  a  cancellation 
of  the  contract?  A.  I  was  directed  to  rescind  it. 

Q.  To  rescind  the  contract?  A.  Yes. 

Q.  With  the  Starrett  Television  Company?  A.  That  is 
right. 

Q.  And  you  did  that?  A.  Yes,  sir. 

Q.  And  they  didn’t  get  the  property  and  you  sold  it  for 
about  $712,00*0  or  $720,000  or  something  like  that?  A. 
Seven  hundred  odd  thousand. 

Q.  Over  $700,000?  A.  Yes. 

[264]  Mr.  Margiotti:  That  is  all. 

Redirect  examination  by  Mr.  Hitz. 

Q.  Mr.  Jobes,  do  I  understand  you  told  Mr.  Margiotti 
just  now  that  the  contract  was  rescinded  by  the  RFC  in 
November,  sometime  early  November?  A.  I  think  it  was 
November  3rd. 

Q.  Did  that  rescission,  Mr.  Jobes,  have  anything  to  do 
whatever  with  the  lease  that  Mr.  Margiotti  and  Mr.  Wil¬ 
liams  have  been  asking  you  about  for  the  last  hour  or  twTo? 

Mr.  Margiotti :  That  is  objected  to. 

The  Court :  No,  I  don’t  think  there  is  any  relation  to 
that. 

Mr.  Margiotti :  As  leading. 

40Q  The  Court:  Well,  I  don’t  think  it  is  related.  They 

are  two  separate  subjects.  I  sustain  the  objection. 

By  M r.  Hitz. 

Q.  Mr.  Jobes,  do  you  know  the  reason  for  the  rescission? 
Just  answer  yes,  I  do,  or  no,  I  do  not. 

Mr.  Collins:  We  object,  if  the  Court  please. 

The  Court:  Just  the  bare  answer.  I  want  to  see 
iirst  if  he  has  anv  knowledge. 
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Mr.  Margiotti :  The  question  is,  does  he  know  or 
not? 

The  Court :  Yes. 

Mr.  Hitz:  Mr.  Margiotti  was  asking  him  of  things 
he  [265]  heard  all  around  the  room. 

Mr.  Margiotti :  No,  not  all  around  the  room. 

The  Court :  Now,  gentlemen,  he  is  on  the  stand.  We 
have  heard  his  testimony.  He  is  giving  us  a  couple 
of  phases.  Now  what  is  it  your  question  is  directed  to? 

By  Mr.  Hitz.  i 

Q.  Do  vou  know  the  reason  for  the  rescission?  Answer 
yes,  I  know  it,  or,  no,  T  do  not  know  it.  A.  1  do;  T  know  it. 

Q.  You  do  know  it?  A.  Yes. 

Q.  Give  opportunity  to  object  to  this:  What  was  the 
reason  ? 

*#**<#* 

[266]  Q.  Mr.  Jobes,  the  RFC  couldn’t  do  business  on  bids 
and  offers  alone,  could  it? 

Mr.  Margiotti :  That  is  objected  to  as  argumenta¬ 
tive. 

The  Court:  It  probably  is.  The  Court,  if  it  will  aid 
you  gentlemen,  is  prepared  to  say  that  generally  bids 
mav  be  either  wav.  I  will  ask  vou  direct.  Was  there 
any  set  pattern,  either  in  the  statute  creating  the  RFC 
or  any  Government  regulations  that  you  know  of,  that  423 
confined  you  solely  to  one  system  of  disposal  of  assets? 

The  Witness:  No,  sir,  I  don’t  know  of  any  such 
svstem. 

Mr.  Hitz:  No  further  questions. 

Mr.  Margiotti:  That  is  all,  Mr.  Jobes.  Thank  you 

verv  much. 

•> 

The  Court :  You  may  be  finally  excused. 
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[269]  Proceedings 

The  Court:  Proceed,  gentlemen. 

Mr.  Collins:  Your  Honor,  in  the  interest  of  facilitating 
the  trial,  this  matter  has  already  been  mentioned  to  your 
Honor,  and  of  course  it  was  made  part  of  a  motion  to  dis¬ 
miss  the  subject  matter  of  the  question  of  the  right  of  the 
RFC,  to  offer  for  sale  as  distinguished  from  the  Treasury 
Department,  as  may  be  determined  from  the  interpretation 
of  statutory  provisions. 

Certainly  it  would  drag  the  trial,  if  there  was  to  be  a 
situation  of  continual  objection  about  testimony  touching 
425  the  aspect  of  purchase,  and  it  seems  to  me  that  the  point 
raised  can  best  be  raised  at  the  time  of  the  overall  argu¬ 
ment  at  the  end  of  the  Government’s  ease,  and  so  could 
we  have  an  understanding  that  independent  of  any  other 
objections  as  to  the  evidence  coming  in  on  the  subject  mat¬ 
ter  of  purchase,  that  it  will  be  understood  generally  there 
are  retained  the  objection  to  the  aspect  of  purchase  on  the 
question  of  the  statutory  interpretation? 

The  Court:  So  far  as  the  Court  is  concerned,  I  see  no 
objection  to  that. 

Mr.  Collins:  It  has  already  been  passed  on  preliminarily 
in  a  general  way. 

The  Court:  I  want  to  tell  you,  gentlemen,  that  is  the 
very  point  the  Court  and  his  law  clerk  are  working  on 
right  [270]  now.  We  are  almost  ready  for  you.  You  can 
argue  it  anv  time  vou  want. 

Mr.  Collins:  I  know,  but  would  it  make  this  piecemeal 
if  we  did  it. 

The  Court:  Yes,  subject  to  your  raising  that  at  the 
proper  time,  which  I  assume  will  be  in  connection  with  a 
motion  for  a  judgment  of  acquittal. 

Mr.  Margiotti:  I  feel  we  could  probably  recess  about 
half  an  hour  earlv  and  argue  it  today. 
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Mr.  Collins:  I  don’t  think  it  should  he  argued.  T  think 
it  should  be  argued  as  a  part  of  the  main  case. 

The  Court:  Yes,  I  agree  with  you.  T  would  like  to  get 
as  many  of  the  witnesses - 

Mr.  Collins:  We  can  make  a  motion  to  strike,  and  make 
that  the  basis  of  the  motion  to  strike  instead  of  individually. 

Mr.  Hitz:  We  still  feel  it  isn’t  a  jury  question.  Tt  was 
treated  vesterdav  as  one. 

The  Court :  No,  it  wasn’t.  It  was  quite  the  opposite. 

Mr.  Margiotti:  That  is  a  legal  question. 

The  Court :  That  is  going  to  be  a  legal  question.  What 
happened  yesterday  was  on  the  cross-examination  of  one 
of  these  letters.  The  paragraph  that  had  to  do  with  the  403 
possibility  and  capacity  of  the  RFC  to  sub-let,  the  bid  was 
being  predicated  upon  it,  and  that  is  in  this  Court’s  view, 
a  question  of  fact  whether  this  is  a  conditional  bid  or  an 
absolute  [271]  bid. 

The  other  is  a  question  of  law.  We  wouldn’t  have  any 
trouble  with  it.  In  fact,  I  am  all  areadv  for  you.  There¬ 
upon — 


David  H.  Powkll,  called  as  a  witness  for  and  by  the 
Government,  having  been  tirst  duly  sworn,  was  examined 
and  testified  as  follows: 

Direct  exawwatiou  by  Mr.  Hanttnan. 

429 

Q.  Will  you  give  us  your  name  and  address,  please?  A. 
David  H.  Powell,  Kansas  City,  Missouri. 

Q.  Mr.  Powell,  what  is  your  occupation?  A.  Banker. 

Q.  Directing  your  attention  to  the  month  of  July  and  the 
year  1950,  will  you  tell  us  what  you  were  doing  at  that 
time,  sir?  A.  I  was  manager  of  the  Kansas  City  Loan 
Agency  of  the  Reconstruction  Finance  Corporation. 

Q.  Do  you  recall  just  about  where  you  were  on  about  July 
26th  of  that  year,  sir?  A.  I  was  on  vacation  in  Colorado. 
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Q.  Did  the  RFC  about  this  time,  sir,  have  under  its  jur¬ 
isdiction  a  facility  known  as  the  Aireon  Manufacturing 
Company?  A.  It  did. 

[272]  Q.  What  kind  of  a  plant  was  it?  A.  The  Aireon 
Manufacturing  Corporation  was  an  electronics  plant  that 
had  several  side  lines,  as  manufacturing  juke  boxes,  cinaudi- 
graph  speakers,  previous  to  our  acquiring  it,  and  we  did 
not  carry  on  the  development  of  television. 

They  also  worked  in  several  Government  contracts  for 
various  branches  of  the  service. 

Q.  I  show  you  Government’s  Exhibit  No.  11  for  Identi¬ 
fication. 

( The  photograph  above  referred  to  was  marked  Gov¬ 
ernment  Exhibit  No.  11  for  Identification.) 

Just  answer  whether  you  can  identify  that,  sir.  A.  Yes, 
that  is  an  airplane  view  of  the  facilities  used  by  the  Aireon 
Manufacturing  Corporation. 

Q.  Does  that  accurately  depict  the  plant?  A.  That  ac¬ 
curately  depicts  the  plant,  I  think. 

Mr.  Hantman :  We  are  offering  it. 

The  Court:  Any  objection? 

Mr.  Margiotti:  No  objection. 

Mr.  Williams:  No  objection. 

The  Court:  Let  it  be  received. 

(The  photograph  above  referred  to  marked  Govern¬ 
ment  Exhibit  No.  11  was  received  in  evidence.) 

Mr.  Hantman :  May  this  be  shown  to  the  jury,  your 
Honor? 

The  Court:  Yes. 

[273]  By  Mr.  Hantman. 

Q.  Now,  Mr.  Powell,  at  or  about  this  time,  and  I  am 
speaking  of  July,  1950,  were  there  any  extensive  bidding 
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going  on  for  this  property?  A.  There  had  been  consider¬ 
able  interest  shown  by  various  people  across  the  country 
in  the  acquisition  of  the  Aireon  facility. 


Mr.  Williams :  I  don’t  think  that  is  responsive.  Mr. 
Hantman  asked  him  if  there  was  bidding. 

The  Court:  I  suppose  the  net  result  was  there  was 
bidding  but  do  you  move  to  strike  it  so  it  will  be  clear? 

Mr.  Williams:  T  think  he  should  respond  to  the 
question. 

The  Witness:  There  was  bidding,  yes,  sir. 

The  Court:  Wait  just  a  minute.  Do  you  move  to 
strike  it  because  it  is  not  responsive?  If  so,  the  Court  ^4 
will  strike  it. 

Suppose  you  reframe  your  question. 

By  Mr.  Hantman. 


Q.  Will  you  tell  us,  Mr.  Powell,  whether  or  not  there 
were  any  bids  submitted  for  this  facility  that  we  are  speak¬ 
ing  of?  A.  There  were  several  bids  submitted  that  had 
been  transmitted  by  the  Kansas  City  Loan  Agency  to  the 
Washington  office. 

Q.  About  how  many  bids  were  there  in  existence  at  or 
[274]  about  July  26,  1950,  that  you  recall?  A.  As  I  recall, 
there  were  about  three  or  four  bids. 

Q.  Do  you  know  who  the  bidders  were,  sir?  A.  I  don’t 
recall.  435 

New  England  Industries  was  one. 

Of  course,  the  Starrett  bid  was  received  about  that  date, 
while  1  was  on  my  vacation. 

I  have  forgotten.  There  were  two  others  that  we  had. 

Q.  Was  Comet  Industries,  Inc.,  a  bidder?  Comet  In¬ 
dustries.  A.  Comet  Industries. 

Q.  Was  W.  G.  Lilleston,  of  Denver,  Colorado,  a  bidder, 
that  vou  recall?  A.  Yes. 
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Q.  Do  you  know  where  Comet  Industries,  Inc.,  has  its 
home  office?  A.  No,  I  don’t  remember  where  they  were 
from. 

Q.  Do  you  recall  whether  it  was  Minneapolis,  Minnesota? 
A.  I  think  it  was. 

Q.  How  were  the  bids  being  received  by  the  RFC  at  about 
that  time,  sir?  A.  The  bids  were  received  by  the  RFC 
through  the  Kansas  City  Loan  Agency  and  transmitted  to 
the  Washington  office,  and  it  was  a  case  of  which  we  con¬ 
sidered  approval  would  have  to  be  at  Board  level. 

[275]  Q.  Were  these  bids  on  a  sealed  bid  basis,  or  a 
negotiated  sale  basis?  A.  They  were  all  at  that  time  on  a 
437  negotiated  sale  basis,  of  which  they  would  make  bids,  and 
all  bids  were  to  be  in  and  considered  by  the  Board  the 
last  of  July. 

Q.  For  the  benefit  of  the  jury,  will  you  tell  us  what  you 
mean  by  a  negotiated  bid?  Negotiated  sale,  I  am  sorry. 
A.  A  negotiated  sale  would  be  on  the  basis,  of  what  they 
would  pay  down,  what  security  we  would  have,  and  how  they 
would  propose  to  repay  the  purchase  price  that  they 
paid  for  the  asset.  We  in  Kansas  City  were  trying  to  nego¬ 
tiate  with  all  operators  to  have  it  sold  as  an  operating  unit, 
because  two  or  three  of  the  military  services  had  asked  us 
to  try  to  keep  it  as  a  going  plant  because  of  the  work  that 
it  had  done  during  the  war  in  air-ground  communications. 

Q.  We  this  property,  and  f  am  now  speaking  of  the 
Aireon  Manufacturing  Corporation,  was  this  properly  al¬ 
ways  considered  on  a  negotiated  sale  basis  by  the  RFC1  ? 
A.  No,  it  was — negotiated  sales  were  all  rejected  as  being 
unsatisfactory  in  conditions  and  amount  by  the  Board,  and 
the  further  fact  that  the  price  of  the  plant  ought  to  realize 
more  consideration,  especially  with  the  Korean  develop¬ 
ment,  and  it  was  later  on  a  sealed  bid  basis. 

Q.  Do  you  recall  just  about  when  the  plant  was  put  up 
for  sale  on  a  sealed  bid  basis?  [276]  A.  It  was  along  to¬ 
wards  the  latter  part  of  August  in  1950. 
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Q.  And  was  the  plant  disposed  of  on  a  sealed  bid  basis, 
sir?  A.  The  plant  was  disposed  of  on  a  sealed  bid  basis 
amended  by  a  negotiated  contract. 

Q.  Did  there  come  a  time  when  you  shifted  back  to  the 
negotiated  sale  basis?  A.  After  the  resetting  of  the  sealed 
bid,  then  they  took  and  considered  two  or  three  of  the  better 


offers  and  negotiated  the  sale. 


Q.  Do  you  know  why  the  basis  for  sale  vras  shifted  back 


again  to  the  negotiated  sale  basis?  A.  Well,  that  was  at 


Board  level.  I  don’t  know. 


Q.  When  you  got  back  from  your  vacation,  sir,  by  the 
way,  when  was  that,  if  you  recall?  A.  Well,  let's  see. 

It  was  received  in  the  office  the  26th  of  July,  which  was 
a  Thursday,  and  I  was  back  Monday,  the  following  Monday 
morning.  That  is  when  I  found  the  bid  had  been  received. 

Q.  That  is  in  1950?  A.  That  is  in  1950. 

Q.  Did  you  learn  that  a  bid  had  been  submitted  on  the 
26th?  A.  I  learned  the  first  thing  that  morning  that  a  bid 
[277]  had  been  received,  had  been  transmitted  to  the  Wash¬ 
ington  office. 

Q.  At  the  time  you  returned  to  the  RFC  office  in  Kansas 
City,  do  you  know  when  the  bids  were  originally  supposed 
to  be  opened?  A.  They  were  supj>osed  to  be  opened  the 
latter  part  of  July,  the  31st,  as  T  remember  it. 

Q.  Did  you  know  at  the  time  whether  or  not  the  Starrett 
Television  Corporation  through  its  Vice  President,  Larry 
Knohl,  had  submitted  a  financial  statement  to  the  RFC  in 


connection  with  their  original  bid?  A.  There  was  no  finan¬ 
cial  statement  of  the  Starrett  Television  Corporation  in 
the  Kansas  City  Loan  Agency  when  I  returned  to  the  office. 

Q.  In  view  of  that  fact,  sir,  did  you  attempt  to  draw  a 
Dun  &  Bradstreet  financial  report  on  the  Starrett  Tele¬ 
vision  Corporation?  A.  T  immediately  ordered  a  Dun  & 
Bradstreet  report  to  be  obtained  and  then  we  discussed 
it  in  the  office  and  realized  that  the  bids  would  be  discussed 


within  a  day  or  two  and  it  would  be  too  late  to  get  it  so 
we  cancelled  the  order. 


440 
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Q.  Did  you  ever  learn  of  an  increased  bid  that  was  sub¬ 
mitted  by  the  Starrett  Television  Corporation  for  this 
Aireon  property?  A.  I  learned  over  the  long-distance 
telephone,  I  [278]  think,  with  one  of  the  Examiners  in  the 
Washington  office,  that  a  bid  had  been - 

Mr.  Margiotti:  I  can’t  hear  you,  Mr.  Powell:  would 
you  mind  repeating  that  answer? 

The  Witness:  I  heard  from  one  of  the  Examiners  in 
the  Washington  office  of  the  increased  bid  by  long  dis¬ 
tance  telephone. 


„  By  Mr.  Hantman. 

4411 

Q.  Did  you  ever  personally  make  a  recommendation  in 
connection  with  the  bid  offered  by  the  Starrett  Television 
Corporation  for  the  Aireon  Manufacturing  Company  prem¬ 
ises?  A.  1  did. 

Q.  Do  you  recall  just  about  when  that  was?  A.  The 
latter  part  of  August  of  that  year,  I  think. 

Q.  What  was  the  Starrett  bid  for  the  property  at  the 
time,  that  you  recall,  sir?  A.  A  little  better  than  $700,000: 
about  $770,000.00,  as  I  remember. 

Q.  No,  I  am  speaking  now  of  the  bid  that  was  made  by 
the  Starrett  Television  Corporation  for  the  Aireon?  A. 
Oh,  the  Starrett  Television  Corporation? 

Q.  Yes.  A.  About  $600,000.  Originally  $600,000  and  in- 
444  creased  to  $680,000. 

Q.  Was  the  $630,000  the  basis  upon  which  you  made 
[279]  a  recommendation?  A.  That  is  right. 

Q.  Do  you  recall  specifically  what  your  recommendation 
to  the  Board  was  in  that  connection?  A.  I  think  I  recom¬ 
mended  the  under  consideration  unless  a  better  bid  could 
be  received. 

Q.  In  other  words,  you  recommended  to  the  board  that 
they  accept  the  offer  of  Starrett  Television  Corporation 
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of  $630,000  unless  a  better  offer  had  been  received?1  A. 

That  is  correct. 

Q.  Do  you  know  whether  or  not  the  RFC  received  a 
better  offer  than  the  $630,000  offered  by  the  Starrett  Tele¬ 
vision  Corporation  for  these  facilities?  A.  In  dollars  fig¬ 
ures,  we  received  a  better  offer  from  the  New  England 
Industries. 

Q.  When  was  that,  if  you  recall,  sir?  A.  That  was  about 
the  same  time. 

Q.  Did  you  make  a  recommendation  based  on  that  bid, 
sir?  A.  That  is  right.  i 

Q.  What  was  your  recommendation;  to  whom  did  you 
make  it?  A.  I  made  it  to  the  Chief  of  the  Division  of  Loans 
or  to  the  Loan  Liquidation  Section. 

Q.  Did  there  come  a  time  when  you  learned  who  actually 
[280]  became  the  successful  bidder  of  the  Aireon  prop¬ 
erty?  A.  Yes. 

Q.  Who  was  the  successful  bidder,  sir,  and  in  what 
amount?  A.  Starrett  Television  was  the  successful  bidder 
and  the  contract  was  awarded  to  them,  to  sell  them  the 
property  for  $700,000  under  certain  conditions  outlined  in 
a  letter  that  I  received  from  the  Secretary  of  Corporation. 

Q.  Do  you  know  all  the  terms  and  conditions  that  were 
supposed  to  be  attached  to  this  sale,  sir?  A.  Well,  there 
were  several  conditions  of  how  it  would  be  transferred,  the 
security  we  would  receive,  and  that  all  conditions - 

Mr.  Margiotti:  May  I  ask  the  witness  answer  the  447 
question,  if  he  knows  or  not? 

The  Court:  I  assume  if  he  starts  to  tell  he  know, 
but  preliminarily,  just  do  you  know  some  of  the  de¬ 
tails  ? 

The  Witness:  T  couldn’t  verbatim  express  the  de¬ 
tailed  outline,  no,  but  generally  speaking,  I  know  what 
they  are. 

The  Court :  Very  well,  you  may  proceed,  then,  and 
I  will  overrule  the  objection. 
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By  Mr.  Hantman. 

Q.  T  show  you  Government  Exhibit  12  for  Identification. 

(The  document  above  referred  to  was  marked  Gov¬ 
ernment  Exhibit  No.  12  for  Identification.) 

[281]  This  is  a  letter  dated  September  1,  1950,  and  I 
will  ask  you  whether  you  can  identify  that,  sir?  A.  Yes, 
this  is  the  letter  that  1  received  from  the  Secretary  of  the 
Corporation  advising  that  the  bid  of  the  Starrett  Televi¬ 
sion  Corporation  had  been  approved  and  authorizing  us  to 
close  the  sale  in  Kansas  City. 

Q.  That  is  part  of  the  official  RFC  files?  A.  That  is 
part  of  the  official  RFC  files,  the  letter  dated  September  1st, 
received  in  my  office  September  the  5th. 

Q.  It  has  your  initials  on  it?  A.  It  has  my  initials. 
H.  C.  Jobes,  Mr.  Douglas  Bowman,  and  transmitted  on  to 
Agency  Counsel. 


Mr.  Williams:  We  have  no  objection  to  that. 

Mr.  Margiotti:  No  objection,  to  this,  your  Honor, 
with  the  understanding  it  is  merely  an  order  to  the 
witness  for  certain  acts  referred  to  therein. 

The  Court:  Let  it  be  received. 

(The  document  above  referred  to  marked  Govern¬ 
ment  Exhibit  No.  12  was  received  in  evidence.) 

450 

Mr.  Hantman :  At  this  point,  your  Honor,  with  the 
Court’s  permission,  1  would  like  to  read  portions  of 
this  letter,  and  the  defendants  may  read  such  other 
portions  as  they  may  care  to  in  the  interest  of  expedi¬ 
tion. 

The  Court:  The  happiest  thing  is  to  read  it  all. 

[282]  Mr.  Hantman:  Read  it  all? 

The  Court:  Yes. 

Mr.  Hantman:  Very  well. 
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It  is  a  letter  on  Reconstruction  Finance  Corpora¬ 
tion  stationery,  Washington,  D.  C.,  dated  September  1, 

1950. 

It  is  addressed  to  Mr.  Powell,  manager  of  the  Kan¬ 
sas  City  Office,  re  Aireon  Manufacturing  Corp.,  Kan¬ 
sas  City,  Kansas  (Collateral  Purchased)  Nine  Partici¬ 
pants — aggregating  25%. 

This  is  the  body  of  the  message,  now. 

“Reference  is  made  to  proposals  submitted  by  in¬ 
dividuals  and  corporations  to  purchase  the  assets  ac¬ 
quired  from  the  captioned  corporation. 

“The  Directors  declined  to  accept  the  proposals 
submitted  by  Comet  Industries,  Inc.,  W.  G.  Lilleston,  452 
Matthew  Prince,  and  The  New  England  Industries, 

Inc.,  and  directed  vou  to  notify  them  of  such  action 
and  return  the  earnest  money  deposits  made  by 
Matthew  Prince  and  the  New  England  Industries,  Inc., 
in  the  respective  amounts  of  $1,000  and  $5,000. 

“The  Directors  authorized  you,  subject  to  the  writ¬ 
ten  consent  of  the  participants,  to  effect  the  sale  of  the 
merchandise,  tools,  supplies,  machinery  and  equip¬ 
ment,  furniture  and  fixtures,  all  raw — semi-finished 
and  unfinished  materials,  patents,  patents  pending, 
copyrights,  [283]  trade  marks  and  other  assets  ac¬ 
quired  from  the  subject  borrower,  excepting  cash,  ac¬ 
counts  receivable  and  claim  presently  pending  with 
U.  S.  Navy  Department,  to  a  corporation  to  be  formed 
by  Starrett  Television  Corporation  for  a  considera- 
tion  of  $700,000  on  terms  and  conditions  at  least  as 
favorable  as  the  following: 

(A)  There  shall  be  submitted  to  you  satisfactory 
evidence  that  not  less  than  $200,000  cash  has  been  in¬ 
jected  as  working  capital  into  the  corporation  to  be 
formed,  by  way  of  sale  of  stock,  or  in  the  event  the 
working  capital  position  of  $200,000  can  be  obtained 


152a 


David  H.  Powell — For  Government — Direct. 


only  through  borrowings,  the  lender(s)  will  execute 
a  standby  and  subordination  agreement  on  RFC  Form, 
providing  inter  alia,  that  no  part  of  said  $200,000  will 
be  repaid  until  this  Corporation  has  been  paid  in  full. 
The  above  condition  in  regard  to  standby  shall  like¬ 
wise  apply  to  the  $100,000  down  payment. 

(B)  The  cash  down  payment  shall  be  $100,000. 

(C)  The  new  corporation  will  execute  its  note  in 
the  principal  amount  of  $600,000  secured  by  a  ten 
year  chattel  mortgage  covering  dies,  .jigs,  fixtures, 
tools,  machinery  and  shop  equipment,  furniture  and 
fixtures  and  inventory,  providing  for  114  principal 
[284]  payments  thereon  of  equal  amounts  payable 
monthly  commencing  on  the  first  of  the  7th  month 
after  date  of  execution.  The  deferred  amount  shall 
bear  interest  at  the  rate  of  4%  per  annum  payable 
monthly  beginning  one  month  after  date  of  execution. 
The  note  shall  be  on  RFC  Form  and  contain  a  net 
earnings  clause  defined  in  RFC  Code,  covering  50c/r 
of  debtors’  net  earnings.  Said  mortgage  shall  con¬ 
tain  inter  alia,  an  after  acquired  property  clause. 

(D)  The  lease  covering  the  realty,  presently  hous¬ 
ing  the  acquired  assets,  in  which  the  Minnesota  Ave¬ 
nue,  Inc.,  is  the  lessor,  shall  be  assigned  to  the  pur¬ 
chaser,  reassigned  to  this  Corporation,  and  held  as 
additional  security  to  the  purchaser’s  note.  The  re¬ 
assignment  shall  provide  that  any  default  by  the  pur¬ 
chaser  under  the  provisions  of  the  lease  shall  consti¬ 
tute,  at  the  election  of  this  Corporation,  a  default 
under  the  obligations  of  the  note,  and  further  contain 
such  other  provisions  as  you  and  the  Agency  Coun¬ 
sel  deem  advisable  for  the  protection  of  this  Corpo¬ 
ration. 
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The  assignment  of  the  lease  to  the  purchaser  shall 
be  without  representation  or  warranty  as  to  this  Cor¬ 
poration’s  right  to  assign  or  accept  reassignment  of 
the  lease  and  it  should  be  [285]  made  clear  to  the  pur¬ 
chaser  that  this  Corporation  is  assigning  only  such 
rights  as  it  may  legally  convey. 

(e)  The  unpaid  portion  of  the  purchase  price  at 
the  time  of  consummation  shall  be  fully  and  uncondi¬ 
tionally  guaranteed  by  the  Starrett  Television  Corpo¬ 
ration,  said  guaranty  to  be  on  RFC  Form. 

(f)  You  shall  receive  a  written  opinion  of  Agency 
Counsel : 

(1)  that  the  guaranty  executed  by  the  Starrett 
Television  Corporation  is  a  valid  and  binding  obliga¬ 
tion  of  the  Guarantor, 

(2)  that  the  purchasing  corporation  has  been  legally 
formed  and  that  the  obligations  undertaken  by  it  in 
accordance  with  the  foregoing  are  valid  and  binding. 

(g)  All  inventory  of  whatever  kind  and  nature 
pledged  to  partly  secure  the  unpaid  balance  of  the 
purchase  price  shall  be  placed  in  warehouse  within  the 
plant  under  supervision  of  an  employee (s)  of  this 
Corporation,  to  be  carried  on  purchaser’s  payroll,  and 
items  of  such  inventory  shall  be  released  to  the  pur¬ 
chaser,  as  required  at  a  price  satisfactory  to  you,  with 
the  understanding  that  70%  of  the  agreed  release 
price  shall  be  credited  on  [286]  purchaser’s  note  in  the 
inverse  order  of  maturity.  Settlement  in  regard  to 
the  foregoing  shall  be  made  on  the  15th  of  each  month 
for  items  withdrawn  in  the  previous  month. 

(h)  The  sale  shall  be  subject  to  adjustment  of  taxes 
and  leasehold  rental  as  of  date  of  consummation  and 
all  expenses  usually  borne  by  the  vendor  shall  be  paid 
by  this  Corporation. 
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(i)  The  mortgagor  shall  execute  a  tax  deposit  agree¬ 
ment. 

(j)  The  purchaser  shall  furnish  insurance  coverage 
in  kind  and  amount  satisfactory  to  von,  with  loss  clause 
payable  to  this  corporation  as  its  interest  may  appear. 

(k)  Transfer  of  title  to  the  personal  property  cov¬ 
ered  by  the  chattel  mortgage  shall  be  by  bill  of  sale 
without  representation  or  warranty,  unless  in  the  opin¬ 
ion  of  Agency  Counsel  assignments  should  be  executed 
in  the  case  of  patents  and  patent  application. 

(l)  The  purchaser  shall  submit  annual  Balance 

461  Sheets  and  Operating  Statements  fully  audited  by  a 
CPA  approved  by  you  and  submit  interim  Balance 
Sheets  and  Operating  Statements  prepared  by  such 
[287]  Public  Accountant  without  verification  at  the  end 
of  each  intervening  semi-annual  period. 

(m)  Financial  condition  of  purchaser  shall  be  satis¬ 
factory  to  you. 

(n)  The  sale  shall  be  closed  within  thirty  days  in 
your  Loan  Agency  under  supervision  of  Agency  Coun¬ 
sel,  after  notification  to  purchaser  of  the  action  taken 
in  regard  to  this  proposal  unless  in  your  opinion  and 
that  of  Agency  Counsel  further  time  is  necessary.” 

Signed  “Leo  Nielson 

462  Secretary.” 


By  Mr.  H ant  man. 

Q.  Now,  pursuant  to  these  instructions  which  you  re¬ 
ceived  from  Mr.  Nielson,  Mr.  Powell,  when  was  the  closing 
date  of  this  transaction  supposed  to  take  place?  A.  Well, 
upon  receipt  of  this  letter,  we  immediately  made  copies  of 
it  and  had  a  transmitted  letter  advising  the  Starrett  Tele¬ 
vision  Corporation  in  New  York  City  of  the - 
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Mr.  Margiotti:  Just  a  minute.  We  object  to  the 
contents  of  any  letter  because  the  letter  is  the  best  evi¬ 
dence. 

The  Court :  First  of  all,  you  have  asked  him  what  he 
did: 

Mr.  Hantman :  I  asked  the  witness,  your  Honor, 
what  was  the  date  of  closing  pursuant  to  the  instruc¬ 
tions  he  received. 

[288]  The  Court:  Very  well.  What  was  the  date? 

Mr.  Margiotti:  No  objection  to  that. 

The  Witness:  I  don’t  recall  the  exact  date.  We  dis¬ 
cussed  the  conditions  with  applicant’s  counsel  and  a 
date  was  set - 

By  M r.  Brant. 

Q.  The  letter  itself  which  I  just  read,  Mr.  Witness, 
speaks  of  30  days  from  the  date  of  the  letter.  Does  that 
refresh  your  recollection  at  all?  A.  It  was  set  at  a  date 
prior  to  the  30  day  period.  Q.  And  you  so  advised  the 
Corporation  of  that  fact  ?  A.  That  is  right. 

Q.  Now,  do  you  customarily  hold  pre-closing  conferences 
in  connection  with  matter  of  this  kind?  A.  Oh,  yes. 

Q.  Was  there  one  held  in  connection  with  the  Starrett 
Television  Corporation’s  bid  of  $700,000  for  the  Aireon 
facility?  A.  There  was  one  held  with  a  representative  of 
the  Starrett  Television  Corporation  there  and  several 
were  held  with  the  attorney  representing  them  in  Kansas  435 
City. 

Q.  When  was  the  conference  held  where  the  representa¬ 
tive  of  Starrett  Television  Corporation  was  present,  if 
you  recall?  [289]  A.  I  don’t  have  my  files  before  me.  I 
don’t  remember  the  exact  date. 

Q.  Does  the  date  September  27,  1950,  refresh  your  recol¬ 
lection  at  all? 
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Mr.  Margiotti :  That  is  objected  to  as  leading. 

The  Court:  It  is  a  leading  question  undoubtedly.  I 
will  have  to  sustain  it.  But  have  vou  anv  means,  in- 
dependent,  on  which  you  can  draw  to  give  us  the 
approximate  date  ? 

The  Witness :  Well,  it  was  the  latter  part  of  Septem¬ 
ber,  your  Honor. 

The  Court:  The  latter  part  of  September.  Very 
well. 

By  Mr.  Hantman. 

Q.  Who,  if  you  know,  was  a  representative  of  Starrett 
Television  Corporation  that  was  present  at  that  meeting, 
sir?  A.  Mr.  Knohl. 

Q.  Can  you  point  him  out  for  us,  sir?  A.  Yes.  He  is 
sitting  at  the  end  of  the  table  (indicating). 

Mr.  Hantman :  May  the  record  show  the  witness 
pointed  out  Mr.  Knohl  to  your  Honor. 

The  Court:  Yes. 

Mr.  Margiotti :  No  objection.  Have  him  stand  up, 
if  you  want  to. 

[290]  By  Mr.  Hantman. 

Q.  Where  was  this  pre-conference  closing  held,  sir?  A. 
It  was  in  my  office  in  the  Federal  Reserve  Bank  Building 
in  Kansas  City. 

Q.  Can  you  tell  us  who  was  present  at  the  time?  A.  Mr. 
Knohl,  Mr.  Parker,  his  attorney,  Mr.  Paul  Martin,  the 
Examiner  in  the  office,  Mr.  Rufus  Burrus,  Agency  Counsel. 

Mr.  Margiotti :  Give  that  his  last  name  again. 

The  Witness:  Rufus  Burrus.  Did  you  get  Paul 
Martin?  And  Mr.  Barney  Craig. 
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By  Mr.  Hantman. 

Q.  Did  Mr.  Parker  come  in  with  Mr.  Knohl  or  did  they 
come  in  independently,  or  what  were  the  facts,  sir?  A.  I 
believe  that  Mr.  Parker  and  Mr.  Knohl  had  gone  into  the 
Agency  Counsel’s  office,  and  they  all  came  in  together. 

Q.  Were  you  introduced  to  Mr.  Knohl,  sir?  A.  Yes. 

Q.  By  whom?  A.  I  was  introduced  to  Mr.  Knohl  by  Mr. 
Parker. 

Q.  How  were  you  introduced  to  him?  A.  As  Vice  Presi¬ 
dent  of  the  Starrett  Television  [291]  Corporation. 

Q.  Did  you  at  that  conference,  sir,  discuss  the  details 
relative  to  the  terms  and  conditions  of  the  September  1st 
letter  of  Mr.  Nielson  that  I  just  read  to  the  jury?  A.  We 
did. 

Q.  I  show  you  Government’s  Exhibit  12  in  evidence  which 
I  just  read.  Can  you  tell  us  what,  if  any  statements  were 
made  by  Mr.  Knohl  or  Mr.  Parker  in  Mr.  Knohl’s  presence 
with  respect  to  the  first  condition?  The  first  condition  was 
the  cash  to  be  injected  into  the  new  corporation.  A.  Into 
the  new  corporation. 

Mr.  Margiotti:  What  was  that  word? 

The  Witness :  Cash. 

The  Court:  C-a-s-h?  (spelling) 

The  Witness:  Cash,  yes. 

By  Mr.  Hantman.  471 

Q.  What  conversation  did  you  have  with  either  Mr. 
Knohl  or  Mr.  Parker  in  Mr.  Knohl’s  presence  regarding 
that  condition  of  sale?  A.  Well,  we  had  quite  a - 

Mr.  Margiotti :  May  we  first  ascertain  whether  this 
conversation  was  reduced  to  writing?  If  it  "was,  it  is 
the  best  evidence.  If  it  wasn’t,  then  he  can  speak  of 
it  orallv.  ; 
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The  Court:  What  type  of  conference  was  it?  Was 
it  [292]  a  round  table,  unreported,  or  what? 

The  Witness:  That  is  right. 

By  Mr.  Hantman. 

Q.  As  a  matter  of  fact,  did  you  make  any  notes  of  that 
conference  on  the  very  document  that  you  have  got  in  front 
of  you  now?  A.  I  made  some  penciled  notes  on  this  docu¬ 
ment  itself,  and  I  made  them  myself,  as  to  what  has  been 
agreed  by  all  parties  concerned,  counsel  and  Mr.  Knohl, 
and  some  items  of  which  they  questioned  if  we  couldn’t 
have  them  amended. 

Q.  Now,  directing  your  attention  for  the  moment,  Mr. 
Powell,  to  the  very  first  condition,  the  requirement  of  in¬ 
jection  of  capital  into  the  new  firm  to  be  formed,  what  if 
any  statements  were  made  by  either  Mr.  Knohl  or  Mr. 
Parker  in  Mr.  Knohl *s  presence  in  that  connection?  A.  I 
raised  a  question  as  to  the  adequacy  of  the  cash  to  operate 
a  plant  of  that  size  and  what  it  could  do  and  expressed  the 
opinion  that  additional  cash  should  be  raised.  Later  on 
in  the  matter,  if  I  may  go  to  one  of  the  other  paragraphs, 
there  was  a  question  of,  I  believe  Mr.  Knohl  raised  the 
question  as  to  hampering  their  operations  by  us  keep-all 
of  the  inventorv  under  lock  and  kev,  and  he  offered  and 
at  least  suggested  that  they  increase  the  cash  down  pay¬ 
ment  from  $100,000  to  $150,000  and  that  we  release  the 
474  inventory  from  a  bonded  pledge,  a  bonded  warehouse 
pledge,  and  [293]  for  that  reason  we  had  to  increase  or  we 
suggested  an  increase  of  cash  in  the  corporation  from 
$200,000  to  $350,000  and  I  have  the  penciled  notation  on 
here  of  the  $350,000  item. 

Q.  Did  Mr.  Knohl  agree  that  the  new  corporation  to  be 
formed  would  have  $350,000? 

Mr.  Margiotti :  That  is  objected  to  because  it  is 
leading. 
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The  Court :  Yes,  it  is  leading.  What  did  he  say  in 
response  to  your  suggestion  that  the  cash  be  increased? 

The  Witness:  Mr.  Knohl  felt  that  that  could  be 
complied  -with  and  they  would  gladly  increase  the  down 
payment  to  $150,000  to  get  the  assets  pledged  and  be¬ 
cause  of  our  feeling  of  the  working  capital  could  be 
increased  by  another  $100,000  so  that  the  cash  injected 
into  the  corporation  would  be  $350,000  instead  of 
$200,000. 


P>y  Mr.  Hantman. 


Q.  What  comments,  if  any,  did  Mr.  Knohl  make  to  you 
with  respect  to  the  pledging  of  the  inventory  that  you  spoke 
of  a  moment  ago?  A.  Well,  he  objected  very  seriously  to 
the  pledging  of  the  inventory. 

Q.  One  of  the  conditions  of  the  sale  was  that  the  in¬ 
ventory  be  pledged;  is  that  correct?  [294]  A.  That  is  true. 

Q.  He  didn’t  want  that?  A.  No.  That  is  when  he  offered 
to  increase  the  cash  payment  by  $50,000. 

Q.  What  was  to  be  the  down  payment  of  this  sale,  sir? 
A.  Bv  the  Board  action,  the  down  pavment  was  to  be  $100,- 
000  cash.  *  ; 

Q.  And  at  that  point  how  much  earnest  money  had  to  be 
paid  into  the  Corporation?  A.  We  had  a  check  in  the  office 
of  $15,000.  ;- 

Q.  Was  the  balance  of  the  down  payment  tendered  to 
you  at  that  time,  sir?  A.  There  was  a  check  of  Starrett 
Television  Corporation  offered  to  me  in  the  amount  of 
$85,000. 
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477 


Mr.  Hantman:  Would  you  mark  this,  please? 

(The  check  above  referred  to  was  marked  Govern¬ 
ment  Exhibit  13  for  Identification.) 
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By  Mr.  Hantman. 

Q.  Who  offered  that  cheek  to  you,  sir?  A.  Mr.  Knohl. 

Q.  I  show  you  Government  13  for  Identification,  which 
is  a  check,  and  ask  you  whether  you  can  identify  that  check, 
sir?  A.  Well,  I  couldn’t  say  this  was  the  identical  check. 
It  is  a  check  for  $85,000  on  a  New  York  bank  of  the 
Starrett  [295]  Television  Corporation.  That  was  wrhat 
was  offered  me,  but  I  couldn’t  say  this  was  the  check. 

Mr.  Mai-giotti :  After  vou  show  it  to  us,  we  mav 
admit  it. 

Mr.  Williams:  We  have  no  objection  to  this,  your 
Honor. 

The  Court:  Any  objection? 

Mr.  Collins:  We  have  no  objection. 

Mr.  Margiotti :  Xo  objection.  We  admit  this  check. 
It  doesn’t  need  any  further  proof. 

The  Court :  Let  it  be  received. 

(The  check  above  referred  to  marked  Government 
Exhibit  13  was  received  in  evidence.) 

By  Mr.  Hantman. 

Q.  Now,  with  respect  to  the  condition  (e)  of  Mr.  Nielson’s 
letter,  will  you  just  tell  us  roughly  what  that  condition  was, 
sir?  A.  The  unpaid  portion  of  the  purchase  price,  in  other 
480  words,  the  amount  of  the  loan  we  were  going  to  carry  on 
this  was  to  be  fullv  guaranteed  bv  the  Starrett  Television 
Corporation. 

Q.  What,  if  any,  statements  were  made  by  Mr.  Knohl 
and  Mr.  Parker  with  respect  to  that  particular  condition? 
A.  I  have  a  notation  on  here,  there  was  no  objection,  it 
was  O.K. 

Q.  Who  said  that,  do  you  recall?  [296]  A.  I  couldn’t 

sav.  Both  Mr.  Knohl  and  Mr.  Parker  were  in  the  room  and 
* 
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there  was  no  objection  raised  when  we  read  each  item  of 
the  conditions  of  the  Board. 

Q.  With  respect  to  condition  (g)  of  that  letter  you  have 
before  you,  will  you  tell  us  roughly  wdiat  that  condition 
w*as?  A.  That  condition  (g)  was  the  pledging  of  the  in¬ 
ventory.  The  inventory  would  be  in  the  warehouse  agree¬ 
ment  and  1  have  a  question  mark  on  the  side  as  indicating 
that  objections  were  being  made  about  the  pledging  of  the 
inventory  under  the  bonded  warehouse  agreement. 

Q.  Objection  is  made  by  whom,  sir?  A.  Made  by  Mr. 
Knohl,  very  vigorously. 

Q.  With  respect  to  condition  (1)  and  (m)  will  you  tell 
us  what  those  conditions  were,  sir?  A.  Condition  (1),  that  ^g2 
the  purchaser  should  submit  annual  balance  sheets  and 
operating  statements. 

Q.  Did  you  have  any  conversation  with  Mr.  Knohl  or 
Mr.  Parker  in  Mr.  Knohl’s  presence  concerning  that 
condition?  A.  Yes,  there  was  no  objection.  T  have  “0,K.” 
on  here.  Condition  (m)  was  the  financial  condition  of  the 
purchaser  satisfactory  to  you,  and  that  was  the  reason  I 
had  refused  to  accept  the  $85,000  check,  because  that  condi¬ 
tion  had  not  [297]  been  met,  and  I  told  Mr.  Knohl  it  would 
be  necessary  for  the  Starrett  Television  Corporation  of 
New  York  to  furnish  me  with  a  current  financial  statement. 

Q.  Did  Mr.  Knohl  at  that  time  attempt  to  furnish  you 
with  any  financial  statement?  A.  He  furnished  me  with  a 
financial  statement  that  was  too  old  for  me  to  consider 
because  1  wouldn’t  consider  a  current  statement  over  30  483 

days  old  and  I  also  requested  an  operating  statement. 

Mr.  Williams:  I  don’t  think  this  is  responsive,  if 
the  Court  please. 

The  Court :  The  latter  part  may  not  be.  The  ques¬ 
tion  was,  was  any  financial  statement  given  to  you  or 
shown  to  you. 
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The  Witness :  It  was  offered  to  me,  your  Honor,  and 
T  refused  to  accept  it. 

The  Court :  By  offering,  you  mean  tendered  to  you? 

The  Witness:  It  was  given  to  me  and  I  looked  at 
it  and  the  date  was  too  old  and  I  refused  to  accept  it. 

By  Mr.  Hantman. 

Q.  I  show  you  Government’s  Exhibit  14  for  Identification 
and  ask  you  whether  that  is  the  statement  given  you  by 
Mr.  Knohl? 

(The  financial  statement  above  referred  to  was 
marked  Government  Exhibit  14  for  Identification.) 

[298]  The  Witness:  Tt  is  the  February  statement 
of  1950,  which  was  too  old  for  me  to  accept. 

Mr.  Hantman :  T  understand  counsel  does  not  object, 
and  I  now  offer  it.  It  is  Exhibit  14. 

The  Court:  Just  so  the  Court  will  be  able  to  follow 
you  gentlemen,  the  date  of  that  statement  is  what : 

Mr.  Hantman :  February  28,  1950.  The  date  of  the 
statement,  your  Honor,  is  May  4,  1950,  reflecting  a 
financial  position  of  the  corporation  as  of  February  28, 
1950. 

The  Court:  And  when  was  the  date  of  this  confer¬ 
ence  that  these  men  were  having? 

Mr.  Hantman:  The  witness'  recollection,  as  T  un- 
derstand  it,  was  late  September,  1950. 

The  Court:  The  latter  part  of  September. 

Mr.  Margiotti :  This  is  the  statement  that  the  wit¬ 
ness  said  was  too  old  to  consider. 

Mr.  Hantman :  Yes. 

Mr.  Collins:  Your  Honor,  it  is  already  in  evidence 
as  10- A. 

The  Court :  Which,  the  present  statement  ? 

Mr.  Collins:  Yes. 

Mr.  Williams :  No,  it  isn’t. 
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Mr.  Collins:  T  think  it  is. 

Mr.  Williams:  I  am  sorry.  The  statement  was  not 
attached  [299]  to  10-A. 

Mr.  Hantman :  That  is  right.  Mr.  Williams  is  right. 

The  Court :  As  long  as  the  record  is  straight.  Very 
well,  then,  go  ahead. 

(The  document  above  referred  to  marked  Govern¬ 
ment  Exhibit  14  was  received  in  evidence.) 

By  Mr.  Hantman. 


Q.  When  you  told  Mr.  Knohl  that  you  would  have  to  have 
a  current  financial  statement,  what  if  any  reply  did  he 
make,  sir?  A.  He  said  it  would  be  complied  with  and  he 
would  call  New  York  long  distance,  and  they  -would  have 
that  sent  out  air-inail  within  two  days. 

Q.  Did  he  tell  you  who  he  would  call,  sir?  A.  I  think  he 
called  the  Starrett  Television  office.  1  don’t  think  he  named 
any  individual. 

Q.  To  your  knowledge,  did  you  ever  receive  any  financial 
statement  from  Starrett  Television?  A.  None  was  ever  re¬ 
ceived  in  Kansas  Citv. 


488 


Mr.  Margiotti:  What  is  that  answer? 

The  Witness:  None  was  ever  received  in  the  Kan¬ 
sas  Citv  Loan  Agencv. 


By  Mr.  Hantman.  489 

Q.  Do  you  recall  any  other  conversation  that  you  had 
with  Mr.  Knohl  or  with  Mr.  Parker  in  Mr.  Knohl’s  presence 
[300]  relative  to  this  sale  which  was  about  to  be  consum¬ 
mated?  Was  anything  else  said  by  you  to  them,  or  either 
one  of  them  to  you?  A.  I  couldn’t  sav.  We  discussed  the 
matter  of  the  lease,  but  I  don’t  know  that  we  did  that  with 

Mr.  Knohl.  It  mav  have  been  with  Mr.  Parker.  T  have  a 

» 

notation  on  here  on  the  lease. 
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Q.  Well,  let’s  focus  on  that  a  minute,  Mr.  Witness.  With 
respect  to  condition  (d),  is  that  the  one  which  has  reference 
to  the  lease  agreement?  A.  That  is  right. 

Q.  Did  you  discuss  the  matter  of  the  leasing  of  the 
Aireon  premises  with  Mr.  Knohl  and  Mr.  Parker?  A.  We 
discussed  (d)  and  the  first  paragraph  of  (d)  of  the  pledg¬ 
ing  of  the  lease  was  satisfactory.  Mr.  Parker  raised  a 
question  that  he  wanted  to  look  into  the  title  to  the  prop¬ 
erty  because  we  were  making  the  assignment  of  the  lease 
without  warranty. 

Q.  Well,  let’s  see,  now.  Was  there  anything  peculiar 
about  the  leasehold  arrangements  on  this  Aireon  property? 
A.  The  property  itself  is  owned  by  the  City  of  Kansas  City, 
Kansas.  Minnesota  Avenue,  Inc.,  is  lessor  from  the  city, 
or  rather  lessee  from  the  city  and  lessor  to  the  Aireon  Cor¬ 
poration.  The  lease  between  the  Aireon  Corporation,  and 
Minnesota  [301]  Avenue,  Inc.,  had  a  provision  it  was  not  to 
be  reassigned  without  the  prior  written  approval  of  Min¬ 
nesota  Avenue,  Inc.  When  the  loan  was  made,  the  RFC 
and  the  nine  participating  corporations,  eight  banks  and 
one  private  corporation,  required  that  the  lease  be  assigned 
as  collateral  and  that  Minnesota  Avenue,  Inc*.,  approve  the 
assignment  of  the  lease  as  collateral.  During  all  these 
negotiations  in  figuring  the  transfer  of  this  property,  which 
to  operate  it  as  a  going  unit  it  would  be  necessary  to  also 
assign  the  lease,  Mr.  J.  W.  Perry  who  is  in  control  of 
Minnesota  Avenue,  Tnc.,  always  took  the  position  that  he 
492  was  going  to  have  the  right  to  say  whether  they  would 
accept  any  corporation  to  be  in  operation.  Our  Agency 
Counsel,  we  had  the  matter  up  in  Federal  Court  during 
the  operation  of  the  plant  under  trusteeship  before  we  took 
it  over  as  such  or  foreclosed  on  it,  the  Court  never  actually 
ruled  on  the  point  that  we  wanted,  but  they  did  say  Min¬ 
nesota  Avenue,  Inc.,  could  not  take  the  property  away 
from  the  trustee  and  the  RFC.  Our  Counsel  has  written  an 
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opinion  that  Minnesota  Avenue,  Inc.,  approved  the  assign¬ 
ment  of  the  lease  to  anybody  the  RFC’  would  assign  it  to 
when  they  approved  the  assignment  of  the  lease  to  the  RFC1, 
and  the  eight  banks  and  one  corporation  as  collateral  be¬ 
cause  if  it  is  necessary  to  foreclose  on  collateral,  why,  you 
should  be  in  a  position  to  [302]  protect  yourself,  and  revert 
to  the  collateral  in  collecting  your  loan.  So  that  the  lease 
in  our  opinion  was  assignable,  although  Mr.  Perry  never 
agreed  with  us  on  that  position. 

Q.  Did  you  come  to  some  agreement  with  Mr.  Perry 
relative  to  the  assignment  of  the  lease  in  so  far  as  Starrett 
Television  Corporation’s  purchase  of  the  Aireon  facility 
was  concerned?  A.  Yes,  we  did. 

Q.  And  did  you  enter  into  an  agreement  with  Starrett 
Television  Company  subject  to  the  conditions  imposed  by 
Mr.  Perry?  A.  Well,  it  was  a  separate  agreement  on  there. 
Tt  was  just  a  matter  of  trying  to  protect  Starrett  from  pos¬ 
sibly  having  a  lawsuit  about  it  which  we  discussed  with  our 
counsel  and  Mr.  Parker. 

Q.  Now,  can  you  tell  us  what  the  agreement  was  between 

vourself  and  Mr.  Knolil,  and  Mr.  Parker  relative  to  this 

lease?  What  did  vou  sav  or  what  did  tliev  sav?  What  was 

•  •  • 

the  ultimate  conclusion?  A.  Well,  we  suggested  to  Mr. 
Parker  that  lie  look  at  the  record  in  Kansas  City,  Kansas, 
of  Minnesota  Avenue’s  right  to  the  place  and  Kansas  City, 
Kansas’s  title  to  the  property.  In  other  words,  he  was 
representing  his  client  and  wanted  to  know  whether  some¬ 
body  had  title  to  the  property. 

[303]  Q.  Can  you  tell  us  whether  or  not  either  Mr. 
Parker  or  Mr.  Knolil  agreed  to  a  reassignment  of  this  lease 
back  to  the  RFC  ?  A.  That  was  agreed  to. 

Q.  The  lease  was  to  be  given  to  the  new  corporation  to 
be  formed,  to  be  reassigned  back  to  the  RFC?  A.  That  is 
correct. 

Q.  What  was  the  purpose  of  that,  sir?  A.  Tt  is  just  to 
control  the  entire  operation  of  the  plant. 
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Q.  And  was  the  RFC  still  held  accountable  to  Minnesota 
Avenue,  Inc.,  on  the  lease  as  original  lessee?  A.  That  is 
right. 

Q.  Now-,  did  you  ask  either  Mr.  Knohl  or  Mr.  Parker  in 
Mr.  KnohTs  presence  as  to  where  the  finances  for  this 
transaction  were  to  be  forthcoming  from?  A.  I  did.  We 
were  talking  about — they  presented  to  us  the  fact  that  they 
were  going  to  organize  a  newT  Kansas  corporation,  with  an 
authorized  capital  of  $500,000  and  a  paid-in  capital  of 
various  amounts,  finally  agreed  to  as  $350,000,  and  I  raised 
the  question  as  to  where  the  money  would  come  from  and 
Mr.  Knohl  told  me  that  his  associate,  Mr.  Freidus,  had 
ample  property  available,  that  the  money  could  be  easily 
forthcoming. 

Q.  And  where  was  this  property  located,  sir?  Did  he 
[304]  tell  you  that?  A.  I  inquired  as  to  how  it  would  be  so 
easy  to  raise  that  kind  of  money  and  he  told  me  that  Mr. 
Freidus  had  been  very  successful  in  real  estate  operations 
and  owned  real  estate,  as  I  recall  it,  in  New  York  City, 
Atlantic  City,  Miami  Beach,  Florida.  As  a  matter  of  fact, 
I  was  shown  some  very  attractive  plans  of  apartment 
dwellings  or  2-storv  apartment  units  at  Miami  Beach,  as 
I  recall  it,  that  were  probably  worth  $2,000,000  free  and 
clear  of  encumbrance. 

Q.  Was  the  transaction  with  the  Starrett  Television  Com¬ 
pany  for  the  purchase  of  these  Aireon  assets  finally  con¬ 
cluded  on  October  2nd?  A.  No,  it  was  not. 

49S  Q.  Can  you  tell  us  what  finally  happened?  A.  I  received 
an  order  from  the  Washington  office  to  hold  delivery  of  the 
assets  until  an  audit  had  been  made  of  the  Starrett  Com¬ 
pany,  and  later  was  advised - 

Mr.  Williams:  If  the  Court  please,  I  think  this  is 
beyond  the  scope  of  the  question.  The  witness  is 
volunteering. 

The  Court:  No,  I  don’t  quite  follow  that.  The 
question  was,  was  it  consummated  then  or  what  tran- 
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spired,  and  yon  have  testified  that  you  received  word 
from  Washington  to  hold  up  until  the  audit  was  forth¬ 
coming? 

The  Witness :  That  is  right. 

The  Court :  I  overrule  the  objection. 

[305]  By  Mr.  H  ant  man. 

Q.  Just  answer  yes  or  no :  Was  an  audit  made?  A.  I  was 
advised  there  was  one  made. 

Q.  And  as  a  result  of  that,  did  you  do  anything  else  in 
connection  with  this  transaction?  A.  I  did  nothing  else. 

Q.  Did  you  send  any  notification  to  either  Mr.  Knohl  or 
Mr.  Freidus  or  the  Starrett  Television  Company?  A.  It 
was  all  handled  by  the  Washington  office.  ! 

Mr.  Margiotti :  What  was  that? 

Mr.  Hantman :  It  was  all  handled  by  the  Washing¬ 
ton  office.  No  further  questions. 

The  Court:  Before  we  begin  cross-examination,  it 
is  our  usual  hour  for  recess  in  the  morning  and  we 
will  take  a  10  minute  recess. 

(Short  recess  taken.) 

The  Court:  T  might  say  to  the  witness,  don’t  discuss 

vour  testimonv  with  anbodv. 

•  •  • 

Cross-examination  by  Mr.  Williams. 

,  501 

Q.  Mr.  Powell,  when  was  it  that  you  first  became  as¬ 
sociated  with  the  BFC  Agency  in  Kansas  City?  A.  1935. 

Q.  When  was  it  that  you  first  became  manager  of  the 

[306]  Loan  Agency  in  Kansas  City?  A.  May  1st,  1948. 

Q.  1948?  A.  That  is  right. 

Q.  So  that  you  were  with  the  Agency  in  Kansas  City  at 
the  time  that  the  original  loan  was  made  to  the  Aireon  Mfg. 
Corp.?  A.  No,  I  was  not. 
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Q.  Where  were  you  at  that  time,  sir?  A.  I  was  District 
Director  of  the  Federal  Housing  Administration  in  Kan¬ 
sas  City,  Mo. 

Q.  Was  that  at  a  time  when  you  were  away  from  the 
RFC?  A.  That  is  correct. 

Q.  I  understood  you  to  say  you  went  with  the  Agency 
originally  in  1935?  A.  I  did. 

Q.  Would  you  tell  us  what  your  periods  of  employment 
were  with  the  Agencv?  A.  In  Kansas  Citv,  or  with  the 
RFC? 

Q.  Anywhere?  A.  I  originally  went  with  the  RFC  in 
charge  of  bank  reorganization  in  1933  in  the  St.  Louis 
Agency.  I  went  to  Kansas  City  in  1935  as  Assistant  Man¬ 
ager.  I  left  in  1939  to  become  District  Director  of  the 
[307]  Federal  Housing  Administration  and  returned  to  the 
RFC  as  Manager  on  May  1st,  1948. 

Q.  At  the  time  that  you  became  Manager,  there  was  a 
loan  outstanding  from  the  RFC  to  the  Aireon  Manufactur¬ 
ing  Corporation  in  the  amount  of  $1,500,000;  is  that  right? 
A.  The  Aireon  loan  was  in  Federal  Court  trusteeship  at 
the  time  that  I  returned  to  the  Kansas  City  Loan  Agency. 

Q.  The  RFC,  on  January  23,  1947,  lent  $1,500,000  to 
Aireon,  did  it  not?  A.  The  RFC  and  8  participating  banks 
and  one  private  corporation  made  a  loan  of  $2,000,000  au¬ 
thorization  of  $2,000,000. 

Q.  But  the  RFC  participated  to  the  extent  of  $1,500,000, 
did  it  not?  A.  They  participated  in  75%  of  the  loan. 

504  Q.  Which  was  $i, 500, 000?  A.  That  is  right,  but  there 
was  no  $1,500,000  loan.  The  loan  was  $2,000,000. 

Q.  But  the  equity  in  the  loan  that  RFC  had  was  $1,- 
500,000?  I  mean,  I  don’t  want  to  engage  in  word-plaving 
with  you,  but  the  RFC  went  into  this  thing  to  the  extent  of 
a  million  and  a  half?  A.  The  loan,  if  all  had  been  disbursed, 
would  have  been  $1,500,000,  that  is  correct. 

[308]  Q.  Then  there  were  8  banks  and  1  corporation 
which  contributed  another  half  a  million  dollars  to  this 
loan?  A.  That  is  right. 
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Q.  To  make  an  aggregate  of  $2,000,000?  A.  That  is 
correct.  i 

Q.  And  8  months  after  this  loan  was  approved,  Aireon 
went  broke,  didn’t  it?  A.  They  went  into  receivership. 

Q.  No,  they  went  broke;  they  went  bankrupt,  didn’t  they? 

A.  Well,  that  is  questionable. 

Q.  They  didn’t  pay  you  back  any  of  the  loan,  did  they? 

A.  I  mean,  not  in  receivership. 

Q.  So  that  before  the  end  of  1947,  RFC  had  to  begin 
foreclosure  on  this  loan  that  it  had  made  to  the  Aireon  Juke 
Box  Company?  A.  1  wouldn’t  say  that — I  am  not  a  lawyer, 
and  in  1947  I  went  there  but  I  wouldn’t  say  they  began  fore¬ 
closure,  that  the  Aireon  Corp.  went  under  the  bankruptcy  ~Qg 
act  to  recast  their  debts  and  re-schedule  them,  but  the  RFC 
didn’t  foreclose  at  that  time. 

Q.  You  wouldn’t  regard  that  as  a  good  loan,  would  you, 

Mr.  Powell?  A.  Are  you  talking  about  when  they  were  in 
receivership,  [309]  or  are  you  talking  about  at  the  time  the 
loan  was  made? 

Q.  T  am  talking  about  the  loan  itself,  apy  time. 

Mr.  Hantman :  T  object  to  that.  He  wasn’t  there 
when  it  was  made. 

The  Court:  it  is  one  of  those  opinion  pieces  of 
testimony.  I  don’t  suppose  it  makes  any  difference  one 
way  or  the  other.  T  will  sustain  the  objection.  I  think 
it  is  immaterial.  Didn’t  you  testify,  or  was  it  the  other 
gentleman  who  preceded  you,  that  later  it  was  liqui-  507 
dated  for  $720,000  ? 

A.  Well,  the  assets  were  sold  at  the  sale,  your  Honor  for 
$720,000.  We  still  in  addition  to  that  had  the  lease,  which 
we  were  still  collecting  on,  the  RFC  is,  and  they  still  had 
the  accounts  receivable  which  they  were  collecting  on.  So 
that  they  realized  much  more  than  $720,000  out  of  the 
assets. 
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By  Mr.  Williams. 

Q.  Well,  now,  under  Mr.  Hantman’s  examination,  you 
identified  a  picture  which  has  been  marked  as  Govern¬ 
ment  Exhibit  11,  and  you  identified  that  factory  as  being 
the  Aireon  Manufacturing  Corporation;  is  that  right?  A. 
It  is  the  building  that  they  were  housed  in,  yes. 

Q.  Now,  the  land  on  which  that  building  sits  was  then  and 
is  now  owned  by  Kansas  City,  is  it  not?  A.  The  land  and 
the  building  is  owned  by  the  City  of  [310]  Kansas  City, 
Kansas.  It  is  controlled  by  Minnesota  Avenue,  Incor¬ 
porated. 

Q.  And  Minnesota  Avenue,  Inc.,  leased  the  land  and 
building  from  Kansas  City,  Mo.,  is  that  right?  A.  Kansas 
City,  Kansas. 

Q.  Kansas  City,  Kansas,  yes,  sir.  Is  that  right?  A. 
That  is  right. 

The  Court:  You  Easterners  must  know  there  is  a 
big  difference  between  Kansas  City,  Kansas  City,  Mo. 

The  Witness :  That  is  right.  Well,  there  can  be  a  lot 
of  difference,  your  Honor,  in  North  Kansas,  too. 

The  Court:  I  am  just  injecting  a  little  humor  into 
it. 

By  Mr.  Williams. 

Q.  How  long  was  that  lease  to  last?  A.  You  mean  be¬ 
tween  Minnesota  Avenue  and  Kansas  City,  Kans.? 

Q.  Between  Kansas  City,  Kans.,  and  Minnesota  Avenue, 
Inc.?  A.  I  am  not  qualified  to  answer.  I  don’t  know  any¬ 
thing  about  it. 

Q.  You  don’t  know  anything  about  it,  but  when  the  RFC 
lent  money  to  Aireon,  it  took  as  part  of  its  collateral  to  se¬ 
cure  the  repayment  of  that  money,  the  leasehold  [311]  of 
Aireon  Mfg.  Cor]).,  did  it  not?  A.  That  is  right,  the  lease 
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was  assigned  as  collateral  and  the  assignment  was  ap¬ 
proved  by  Minnesota  Avenue,  Inc.  ! 

Q.  And  Mr.  Perry,  who  was  the  President  of  Minnesota 
Avenue,  Inc.,  consented  on  behalf  of  the  corporation  to  the 
assignment  of  the  lease  to  PFC  as  collateral?  A.  That  is 
right. 

Q.  Thereafter,  it  became  necessary  for  the  RFC  to  fore¬ 
close  on  this  indebtedness,  did  it  not?  A.  That  is  right. 

Q.  And  the  RFC  physically  moved  into  the  plant,  did  it 
not?  A.  Under  court  order,  Federal  Court  order. 

Q.  And  in  1950,  two  years  later,  RFC  undertook  to  sell 
such  of  this  asset  as  it  could?  A.  That  is  correct. 

Q.  And  one  of  the  things  which  RFC  undertook  to  sell  as  ^2 
part  of  this  asset  which  it  found  itself  with  was  the  lease 
that  had  originally  been  written  between  Minnesota  Avenue, 

Inc.,  and  Aireon  Manufacturing  Corp.?  A.  That  is  true. 

Q.  And  in  the  very  terms  of  that  lease,  there  was  a 
clause,  was  there  not,  Mr.  Powell,  which  stated  that  no 
valid  assignment  of  the  lease  could  be  effected  without 
(312]  the  consent  of  the  lessor,  Minnesota  Avenue,  Inc.? 

A.  T  don’t  know  the  exact  wording  but  that  is  the  sum  and 
substance  of  it. 

Q.  That  is  the  substance  of  the  provision.  Now,  while 
Mr.  Perry,  of  the  Minnesota  Avenue,  Tnc.,  Company  had 
approved  the  assignment  from  Aireon  to  RFC,  you  found 
as  Agency  Manager  of  the  RFC  in  Kansas  City  that  he  was 
balking  at  an  assignment  from  RFC  to  a  prospective  pur¬ 
chaser,  didn’t  you?  A.  T  found  we  were  in  disagreement  513 
with  what  we  could  do  with  the  lease. 

Q.  Because  Mr.  Perry,  as  President  of  the  Minnesota 
Avenue,  Inc.,  Company,  wanted  a  bigger  rental  from  any 
new  sublessee  than  he  had  been  getting  theretofore  from 
Aireon;  isn’t  that  right?  A.  Not  necessarily,  no.  Mr. 
Perry,  in  representing  the  City  of  Kansas  City,  Kansas, 
was  primarily  interested  on  behalf  of  the  city  to  get  a  pay¬ 
roll  into  that  plant  and  in  all  probability  they  would  have 
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been  glad  to  lease  it  to  somebody  for  even  less  money  than 
the  lease  called  for  that  Minnesota  Avenue,  Inc.,  was  get¬ 
ting,  provided  they  could  get  a  guarantee  of  a  substantial 
payroll  of  a  large  number  of  people,  could  be  put  in  that 
plant. 

Q.  I  am  talking  about  the  interest,  Mr.  Powell,  [313]  not 
of  the  City  of  Kansas  City,  but  of  the  interest  of  Minnesota 
Avenue,  Inc.?  A.  Well,  Minnesota  Avenue,  Inc.,  actually 
represented  Kansas  City,  Kansas,  in  reality. 

Q.  But  it  is  a  separate  and  distinct  corporation,  is  it  not? 
A.  It  was  organized  as  a  distinct  corporation  because,  as  I 
understand  this  now,  from  hearsay,  there  was  some  ques- 
tion  has  been  raised  in  years  gone  by,  there  are  a  lot  of 
other  properties  like  this  in  that  same  area,  the  city  had 
the  power  and  the  authority  to  negotiate  a  lease  as  such 
and  so  they  took  the  whole  property  and  put  it  under  con¬ 
trol  of  this  corporation  which  Mr.  Perry  set  up  to  represent 
them. 

Q.  Now,  Mr.  Perry,  as  a  matter  of  fact,  even  quarreled 
with  the  right  of  the  RFC  to  be  there  present  on  the  prem¬ 
ises,  did  he  not?  A.  Not  the  RFC,  no,  sir.  He  never  ques¬ 
tioned  that.  Mr.  Perry  questioned  the  trustee  of  the  court 
in  holding  the  plant  and  the  court  ruled  that  they  did  have 
the  right  to  stay  and  ruled  against  Mr.  Perry’s  case. 

Q.  But,  the  court  did  not  rule  as  RFC  like  to  have  had 
them  rule,  that  RFC  had  a  right  to  validly  assign  this  lease? 
A.  That  matter  was  never  presented  to  the  court  as 
516  [314]  such. 

Q.  And  Mr.  Perry,  as  head  of  Minnesota  Avenue,  Inc., 
the  lessor,  took  the  position  that  you  had  no  right  to  assign 
without  his  consent?  A.  That  is  true. 

Q.  And  Mi*.  Perry  had  not  given  his  consent  to  an  assign¬ 
ment  of  this  lease  to  Starrett  at  that  time  that  these  nego¬ 
tiations  were  being  conducted,  had  he?  A.  He  had  at  the 
time  the  negotiations — no,  but  in  the  final  negotiations  he 
had  approved  it  verbally,  as  a  matter  of  fact,  in  writing. 
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Q.  As  a  matter  of  fact,  in  offering  these  premises,  the 
"Washington  office  of  RFC  directed  that  you  make  it  abun¬ 
dantly  clear  that  the  assignment  of  the  lease  to  the  pur¬ 
chaser  was  without  any  representation  as  to  the  corpora¬ 
tion’s  right  to  assign:  isn’t  that  right?  A.  That  is  right. 

Q.  And  acting  on  that  order  from  Washington,  you 
wrote  a  letter  on  September  12,  1950,  to  Mr.  Leo  Parker,  in 
which  you  told  him  that  the  Corporation  made  no  represen¬ 
tation  that  it  had  a  right  to  assign  this  lease?  A.  I  don’t 
know*  what  I  "wrote  in  that  letter  but,  I  don’t  have  it  in 
front  of  me.  But  we  did  tell  Mr.  Parker  that  we  gave  him 
or  his  client  the  assignment  of  the  lease  as  our  interests 
would  appear,  without  warranty  or  [315]  representation. 

I  know*  that. 

Mr.  Williams:  Would  you  mark  this  for  identifica¬ 
tion  only,  please?  Defendant  Freidus  No.  1  for  Identi¬ 
fication. 

Mr.  Hitz:  What  number  is  this  going  to  bear? 

Mr.  Williams:  It  is  going  to  bear  a  number  for 
identification  only,  Defendant  Freidus  No.  1. 

(The  document  above  referred  to  was  marked  De¬ 
fendant  Freidus  Exhibit  1  for  Identification.) 

By  Mr.  Williams. 

Q.  I  want  to  hand  you,  Mr.  Powell,  an  exhibit  which  has 

been  marked  by  the  Clerk  Defendant  Freidus  1  for  Identi-  519 

fication.  First  of  all,  I  will  show’  you  the  entire  exhibit.  Now’ 

I  am  going  to  ask  you  if  page  2,  paragraph  (d),  refreshes 

vour  recollection  that  in  a  letter  to  Mr.  Parker  dated 
* 

September  12,  you  told  him  that  the  assignment  of  any 
lease  to  the  purchaser  would  be  without  any  warranty  that 
the  RFC  had  a  right  to  assign  a  lease?  A.  That  is  the  same 
paragraph  that  is  in  the  authority  that  I  received  from  the 
Washington  office.  It  was  merely  copied  in  the  letter  ad- 
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dressed  not  only  to  Mr.  Parker  but  I  believe  sent  also  to 
New  York  to  the  Starrett  Television  Corp. 

Mr.  Margiotti:  Mr.  who? 

[316]  The  Witness :  Sent  to  Starrett  in  N.  Y. 

By  Mr.  Williams. 

Q.  Now,  between  Sept.  12  of  1950  and  September  27 
of  1950  you  didn't  have  any  conversation  with  Mr.  Perry 
concerning  this  lease,  did  you?  A.  That  would  be  a  hard 
question  to  answer.  I  had  many  conversations  with  Mr. 
Perrv  on  the  telephone  and  in  his  office  and  in  mv  office 
and  I  couldn’t  answer  that  question.  I  would  be  more 
apt  to  say  that  I  did  have  conversations  with  him  because 
we  usually  talked  about  the  thing  once  or  twice  a  week 
one  way  or  the  other. 

Q.  You  were  conscious  of  the  fact,  weren’t  you,  Mr. 
Powell,  that  in  two  separate  communications  that  you  had 
received  over  Mr.  Knohl’s  signature  he  lias  told  vou  that 
Starrett  wanted  the  leasehold  interest  on  the  premises 
formerly  occupied  by  Aireon  Mfg.  Corp.  and  that  their 
bid  was  contingent  upon  this?  A.  I  don’t  recall  receiving 
such  a  letter.  I  may  have. 

Q.  I  want  to  hand  to  you,  Mr.  Powell,  Government’s 
Exhibit  No.  4-A  which  has  already  been  offered  in  evidence. 
I  direct  your  attention  to  the  third  paragraph.  See  if 
522  that  refreshes  your  recollection  that  they  wanted  to  buy 
the  leasehold  interest  on  these  premises?  A.  Oh,  T  don’t 
think  there  was  any  doubt  but  that  [317]  they  wanted  that 
to  operate  the  plant. 

Q.  Now  I  want  to  hand  you,  sir,  Government  Exhibit 
No.  10-A,  which  is  a  letter  over  a  signature  purporting 
to  be  Mr.  Knohl’s,  and  ask  you  if  the  last  paragraph 
doesn’t  refresh  your  recollection  that  their  bid  was  con¬ 
tingent  upon  your  ability  to  deliver  a  valid  assignment 
of  the  leasehold  interest?  A.  That  is  correct. 
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Mr.  Margiotti:  What  was  that  answer? 

The  Witness:  That  is  correct. 

By  Mr.  Williams. 

Q.  I  have  reference  to  the  paragraph  which  reads:  “It 
is  understood,  of  course,  that  our  bid  is  contingent  upon 
the  ability  to  convey  to  us  a  valid  assignment  of  the  lease 
covering  the  property  now  occupied  by  you  as  successor 
to  the  subject  company.” 

Now,  you  were  relying,  as  T  gathered  from  your  direct 
testimony,  on  an  opinion  from  your  counsel,  Mr.  Burrus, 
that  you  had  the  right  to  assign  the  leasehold  interest 
without  Perry’s  consent?  A.  That  was  our  opinion,  but 
on  the  authority  we  received  we  were  to  assign  it  without 
representation  and  that  was  clearly  given  to  Mr.  Knohl 
and  Mr.  Parker. 

Q.  Mr.  Burrus  hadn’t  gotten  any  court  to  agree  with 
his  position?  A.  No,  sir. 

Q.  This  was  simply  his  opinion  as  Agency  Counsel?  A. 

That  is  correct. 

Q.  But  none  the  less  Washington  told  you  that  you 
couldn’t  make  any  representation  that  you  could  convey 
good  leasehold  interest  to  a  purchaser?  A.  That  is  correct. 

Q.  And  on  Sept.  27th,  when  you  had  your  preclosing 
conference,  which  T  believe  you  said  Mr.  Parker  and  Mr. 
Knohl  and  Mr.  Martin  and  Mr.  Burrus  and  yourself  were 
present —  A.  That  is  correct.  Mr.  Craig  was  there.  525 

Q.  And  Mr.  Craig?  A.  That  is  right. 

Q.  When  you  got  down  to  this  paragraph  of  your  direc¬ 
tive  from  Washington  which  recites  that  the  assignment 
of  the  lease  should  be  without  an  representation  that  you 
had  the  right  to  assign  it,  a  sharp  question  was  raised: 
isn’t  that  the  fact?  The  question  that  caused  you  to  put 
a  question  mark  on  your  own  directive?  A.  That  had  been 
discussed  with  Mr.  Parker  on  previous  conferences  with 
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me  and  with  agency  counsel  and  Mr.  Parker  had  made 
his  investigation  and  given  his  opinion  of  it  and  they 
agreed  to  accept  the  assignment  on  that  basis  [319]  at 
that  date. 

Q.  What  "was  it  that  you  indicated  that  Leo  should  do 
when  you  wrote  “Leo”  here  with  a  question  mark  beside 
it?  A.  That  was  made  in  a  previous  conference,  and 
Mr. - 

Q.  I  understood  you  to  say  on  direct  examination  that 
these  notes  were  made  at  your  meeting  on  Sept.  27th.  A. 
Most  of  them  were. 

Q.  How  is  that —  A.  I  wrote  this  “Leo”  out  here  at  the 

527  side  on  a  previous  conference.  It  was  written,  as  you  can 
see,  with  the  same  pencil. 

Q.  I  can’t  see  that,  sir.  A.  It  is  the  fact,  anyway,  and 
Mr.  Parker  had  been  told  and  it  was  suggested  to  him, 
rather,  would  be  better  phraseology,  that  he  look  at  the 
title  that  Kansas  City,  Kan.,  had,  and  the  assignment  to 
Minnesota  Avenue,  Inc.,  and  we  gave  him  a  copy  of  the 
assignment  of  the  lease  with  the  approval  of  Minnesota 
Avenue,  Inc.,  as  collateral. 

Q.  Well  now,  sir,  was  the  bracket  here  on  that  paragraph 
and  the  large  question  mark  beside  it  written  at  the 
meeting  of  Sept.  27th  or  at  a  previous  meeting?  A.  It 
was  written  at  a  meeting  of  Sept.  27th. 

Q.  So  that  even  as  of  Sept.  27th,  at  what  you  described 
as  the  preclosing  conference,  there  was  a  sharp  question 

528  concerning  this  paragraph?  [320]  A.  That  is  correct. 

Q.  Now,  at  this  meeting  of  Sept.  27,  as  I  understood 
your  testimony  on  direct  examination,  you  requested  a 
financial  statement  from  Mr.  Ivnohl  as  V.  P.  of  Starrett 
Television?  A.  I  asked  him  for  a  current  financial  state¬ 
ment  of  Starrett  Television. 

Q.  As  I  understood  you,  that  was  because  the  RFC 
doesn’t  accept  financial  statements  that  are  over  a  month 
old?  A.  Wei],  RFC  would  accept  statements  over  a  month 
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old  if  thev  are  on  certain  conditions  and  on  certain  state- 
inents,  but  this  was  a  requirement  of  the  Agency  manager 
in  Kansas  City,  not  of  the  RFC  as  such. 

Q.  When  you  say  the  Agency  Manager  in  Kansas  City, 
you  are  talking  about  yourself,  is  that  right?  A.  That 
is  right. 

One  paragraph  in  there  said  it  had  to  be  subject  to  my 
approval  and  that  was  the  requirement  for  me  to  ap¬ 
prove  it. 

Q.  The  practice,  as  a  matter  of  fact,  of  the  Agency  itself 
was  to  require  current  financial  statements  from  borrowers 
and  purchasers?  A.  You  would  require  a  financial  state¬ 
ment  from  a  borrower  or  a  purchaser,  if  necessary,  unless  530 
they  [321]  gave  you  an  annual  audited  statement  from  a 
certified  public  accountant  as  an  outside  audit  which  might 
be  brought  down  to  date  with  some  unaudited  figures  if 
thev  are  satisfactory. 

Q.  So  that  you  would  not  except  a  non-certified  financial 
statement  as  a  matter  of  practice  that  was  over  a  month 
old?  A.  That  is  generally  the  practice,  that  is  true. 

Q.  That  is  the  practice  of  the  RFC?  A.  That  is  right. 

Q.  And  that  was  the  practice  in  1950,  when  you  were 
Agency  Manager?  A.  That  was  our  practice  in  Kansas 
City,  that  is  correct.  j 

Q.  That  was  the  overall  practice  of  the  RFC  insofar 
as  you  know?  A.  Insofar  as  T  know,  it  was. 

Q.  In  other  words,  an  internal  financial  non-audited  state¬ 
ment  would  not  be  accepted  unless  it  was  current,  within  531 

thirtv  davs  or  sixtv  davs?  A.  Well,  an  internal  statement 
•  •  *  • 

could  be  accepted  if  they  had  an  annual  audited  statement. 

Q.  Along  with  it?  A.  That  is  right. 

Q.  So  that  it  was  this  policy  that  you  caused,  acting 
[322]  for  the  RFC,  to  reject  this  statement  of  February 
28,  1950?  A.  That  is  right,  plus  the  fact  that  it  had  not 
been  submitted  with  the  original  application. 
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Cross-examination  by  Mr.  Collins. 

Q.  Mr.  Powell,  I  understood  you  to  say  that  the  first 
time  you  met  Mr.  Knohl  was  when?  A.  In  my  office  at  the 
pre-closing  conference. 

Q.  And  that  pre-closing  conference  was  approximately 
Sept.  27th?  A.  That  is  correct. 

Q.  You  had  no  prior  conference  with  Mr.  Knohl?  A. 
No. 

Q.  Are  you  firm  in  your  recollection  that  it  was  on 
Sept.  27  that  you  saw  him  for  the  first  time?  A.  As  to 
pinpointing  it  to  Sept.  27,  I  wouldn’t  do  that.  The  latter 
part  of  Sept.,  I  would  say,  sir. 

Q.  Are  you  firm  in  your  recollection  that  it  wasn’t  at 
a  time  prior  to  Sept.  12,  the  date  when  you  wrote  a  letter 
to  Mr.  Parker  and  to  the  Starrett  Television  Company, 
Inc.,  incorporating  the  conditions  that  had  been  transmitted 
to  you  from  Washington?  A.  That  is  my  memory,  yes,  sir. 

[323]  Q.  You  do  not  think  that  it  was  before  that  time? 
A.  I  do  not  think  that  it  was.  I  met  him  the  first  time 
at  the  pre-closing  conference. 

Q.  Now,  you  had  had  many  conferences  with  Mr.  Parker 
prior  to  that  time,  had  you?  A.  I  had  had  several  confer¬ 
ences  with  him. 

Q.  Mr.  Powell,  I  understand  your  testimony  is  that  this 
particular  exhibit,  Exhibit  14,  alleged  financial  statement, 
was  handed  to  you  on  that  date,  Sept.  27,  1950;  is  that 
534  correct?  A.  I  don’t  sav  this  statement.  I  sav  a  financial 
statement  was  handed  to  me  that  was  early  in  February 
that  I  refused  to  accept. 

Q.  Well,  have  you  examined  the  one  that  has  been  offered 
to  you  and  which  you  previously  testified  about?  A.  Yes. 

Q.  Is  that  in  figures  the  financial  statement  that  was 
submitted  to  you  at  that  time?  A.  I  would  say  it  is  sub¬ 
stantially  the  same  statement. 
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Mr.  Hitz:  Would  you  identify  it  by  number  for 
the  record? 

Mr.  Collins:  I  have  already  done  it.  It  is  Exhibit 

14,  Govt.  Exhibit  14. 

Mr.  Hitz:  T  am  sorrv.  Thank  vou. 

*  * 

[324]  By  Mr.  Collins. 

Q.  Now,  as  of  Sept.  27,  Mr.  Powell,  you  were  familiar 
with  proceedings  and  discussions  had  in  connection  with 
this  matter  that  had  gone  before;  is  that  correct?  A.  In 
what  respect? 

Q.  Beg  pardon?  A.  In  what  respect? 

I  mean,  you  are  talking  about  the  Aireon  Corp.  or  are 

you  talking  about  the  purchase - 

Q.  1  am  talking  about  the  Starrett  Television  applica¬ 
tion.  A.  Not  all  of  them,  no,  sir. 

Q.  You  have  had  some  contact  with  it  prior  to  the  27th, 
had  you  not,  sir?  A.  Oh,  yes,  that  is  true. 

Q.  By  the  way,  do  you  know  Mr.  Jobes?  A.  Very  well. 

Q.  What  was  his  capacity  in  connection  with  you?  A. 

He  was  ass’t  manager. 

Q.  And  he  was  constantly  in  contact  with  you  on  matters 
in  the  office,  isn’t  that  correct?  A.  That  is  correct. 

Q.  Now,  may  T  have  4  and  4- A? 

I  now  show  you,  Mr.  Powell,  what  has  been  marked 
Govt.  Exhibits  4  and  4-A  and  ask  you  to  examine  it  and 

[325]  tell  me  whether  or  not  as  of  September  27,  1950,  537 
you  were  acquainted  with  that  document  or  documents? 

A.  That  is  right.  That  is  the  bid. 

Q.  And  you  were  familiar  with  that  as  of  Sep.  27?  A. 

T  read  copies  of  it  when  T  returned  to  the  office  Monday 
morning,  in  the  latter  part  of  July. 

Q.  Does  that  refresh  your  recollection,  Mr.  Powell,  as 
to  whether  or  not  the  conversation  you  indicated  as  having 
occurred  with  Mr.  Knohl  occurred  in  fact  mainly  with  refer- 
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ence  to  the  property  and  real  estate  holdings  of  Mr. 
Freidus?  A.  I  never  discussed  with  Mr.  Knohl  prior  to 
our  conference  what  property  Mr.  Freidus  had. 

Q.  Isn’t  it  contained  within  this  document  that  you  have 
already  examined,  sir?  A.  That  is  true. 

Q.  The  very  things  that  you  said  were  discussed  at  that 
time?  A.  That  is  true. 

Q.  In  other  words,  before  Mr.  Knohl  made  any  state¬ 
ment  about  the  condition,  financiallv,  of  Mr.  Freidus  vou 
had  the  identical  stuff  of  record  in  your  office,  did  you  not, 
sir?  A.  We  had  no  financial  statement. 

Q.  No,  but  you  had  a  representation  about  the  financial 

539  [326]  capacity  of  Mr.  Freidus,  did  you  not,  sir?  A.  That 
is  right,  but  we  didn’t  have  whether  it  was  clear  or  how 
much  debt  was  against  it. 

Q.  Now,  Mr.  Powell,  you  noted  the  fact,  did  you  not, 
that  in  the  original  bid  submitted  on  behalf  of  Starrett, 
that  this  aspect  of  putting  the  additional  $200,000  in  capital 
into  the  new  company  is  contained  within  that  bid?  A. 
That  is  right. 

Q.  Would  you  like  to  look  at  it?  A.  I  mean,  if  it  is 
there  T  will  take  your  word  for  it. 

Q.  No,  I  would  like  you  to  be  sure  of  the  situation.  A. 
That  is  right. 

Q.  And  also  with  the  aspect  of  the  restraint  that  was 
to  be  on  that  additional  capital?  A.  That  is  right. 

Q.  That  is  in  there  too,  isn’t  it?  A.  That  is  right. 

540  Q.  And  actually  that  was  a  proposal  that  was  made  by 
Mr.  Knohl?  A.  As  V.  P.  of  Starrett  Television  Corp.,  not 
personally. 

Q.  And  it  did  not  originate  in  the  office  of  the  RFC  to 
your  knowledge,  at  least?  A.  That  is  true. 

[327]  Q.  Mr.  Powell,  I  show  you  what  has  been  marked 
10  and  10-A  and  ask  you  to  examine  both  of  those  docu¬ 
ments  and  state  whether  or  not  you  were  familiar  with 
those  documents  on  Sept.  27,  1950?  A.  Yes,  my  initials 
are  on  the  letter  as  having  received  it. 


181a 


David  H.  Powell — For  Government — Cross.  541 


Q.  I  notice  that  in  this  particular  group  of  documents, 

10  and  10-A,  the  second  one,  10-A,  is  a  letter  addressed 
to  the  RFC  at  the  Wash,  office  and  signed  for  Starrett 
Television  Company  by  Larry  Knohl?  A.  That  is  correct. 

Q.  There  doesn’t  appear  to  be  what  is  suggested  in  the 
second  paragraph,  the  enclosure  that  came  with  that  letter 
of  which  this  is  a  copy;  w’as  that  in  your  office?  A.  The 
copy  of  the  letter  was  in  our  office  but  there  w*as  no  financial 
statement  attached  to  it. 

Q.  You  don’t  know  it  to  be  a  fact,  then,  sir,  that  the 
statement  that  you  have  identified  as  being  for  all  practical 
purposes  the  one  that  was  shown  to  you  at  the  time  of 
September  27th  was  the  identical  statement  that  accom- 
panied  this  letter  back  on  August  2nd?  A.  No,  I  think 
I  do,  because  I  saw  that  statement  when  I  was  here  in 
Washington. 

Q.  So  that  as  of  September  27th,  on  the  pre-closing  date, 
you  had  seen  the  previous  statement,  you  had  seen  [328] 
the  statement  which  you  now  suggested  was  submitted  to 
vou?  A.  I  had  seen  the  statement  of  the  Starrett  Tele- 
vision  Corporation  as  to  what  they  would  do,  \vas  pur¬ 
ported  to  be  their  support  of  the  guarantee  of  the  purchase 
price  in  connection  with  an  advance  to  a  corporation  to  be 
organized. 

Q.  I  am  afraid  that  that  doesn’t  meet  the  question  I 
asked,  Mr.  Powell.  A.  I  had  seen  Starrett’s  statement 
in  the  Washington  office,  Starrett  Television,  and  it  w*as 
substantially  the  same  statement  that  was  presented  to  543 
me  at  the  closing. 

Q.  You  saw  a  statement  prior  to  that  that  w’as  like  the 
one  on  September  27th,  a  February  28th  statement:  isn’t 
that  correct?  A.  That  is  correct. 

But  I  saw  that  statement  in  Washington,  not  Kansas 
City. 

Q.  So  that  you  weren’t  seeing  anything  new  in  the 
statement  that  you  suggested  was  handed  to  you  on  Sep¬ 
tember  27th?  A.  That  is  correct. 
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Q.  Isn’t  it  a  fact,  sir,  that  there  wasn’t  any  statement 
handed  to  you  at  that  time  but  rather  that  your  conver¬ 
sation  was  predicated  on  the  statement  that  you  had 
previously  seen?  A.  No,  it  was  handed  to  me. 

[329]  Q.  Are  you  sure  of  that,  sir?  A.  Yes.  It  was 

laid  on  mv  desk  and  I  looked  at  the  date  and  I  said  it  would 

not  be  satisfactory,  and  I  was  asked  what  would  be  required 

and  I  told  him  it  would  be  a  statement  within  thirty  davs 

•  * 

and  the  operating  statement  for  the  past  three  years,  and 
was  told  it  would  be  forthcoming. 

Q.  Now,  the  proposals  from  the  Washington  office  for 
a  basis  of  closing  a  contract  of  sale  to  Starrett  Television, 
which  you  have  seen  here  was  incorporated  in  exact  terms 
in  a  letter,  was  it  not,  sir,  to  Mr.  Parker  and  to  the  Starrett 
Television?  A.  That  is  correct. 

Q.  You  have  already  identified —  A.  That  is  correct. 

Q.  — that  exhibit.  Do  you  recall  any  conversation  with 
Mr.  Knolil  in  which  it  was  indicated  that  there  would  be 
a  willingness  to  have  the  inventory  removed?  A.  No,  there 
was  no  conversation;  I  mean,  if  you  are  talking  about 
moving  the  inventory  out  of  the  building - 

Q.  That  is  right,  sir.  A.  There  was  nothing  ever  agreed 
to  on  that. 

Q.  Was  there  any  discussion  in  which  it  was  indicated 
by  Mr.  Knolil,  speaking  on  behalf  of  the  corporation,  that 
as  far  as  he  was  concerned  it  would  be  agreeable  that 
[330]  the  inventory  be  removed  ?  A.  I  couldn’t  say  exactly 
54G  what  it  was.  We  had  a  lot  of  things  to  discuss,  as  to  what 
it  would  be,  and  he  was  objecting  to  it  being  pledged  under 
the  bonded  warehouse  agreement. 

We  discussed  removing  the  bonded  warehouse  agree¬ 
ment  requirement  by  the  payment  of  $50,000  in  additional 
down  payment,  but  so  far  as  my  memory  is  concerned 
there  was  no  discussion  of  removing  the  inventory  out 
of  the  building  outside  of  the  operation  of  the  plant  in 
the  normal  delivery  of  the  finished  products. 
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Q.  Would  you  say  that  that  did  not  occur,  sir?  A.  As 
far  as  my  memory  is  concerned  now,  that  is  right. 

Q.  By  the  way,  Mr.  Powell,  what  is  your  best  recollection 
of  the  value  of  the  inventory?  A.  That  inventory  would 
be  very  hard  for  anybody  to  put  a  value  on.  It  was  very 
extensive.  As  a  matter  of  fact,  the  carrying  value  of  the 
inventory  had  been  reduced  during  the  trusteeship  by  an 
arbitrary  figure,  of  which  nobody  had  any  justification  on, 
there  had  been  no  appraisal  made,  but  it  had  been  reduced 
because  it  was  beginning  to  be  obsolete,  by  $500,000,  so 
that  the  court  records  would  not  be  waived,  but  my  own 
figures  of  our  engineers  in  Kansas  City  were  that  the 
inventory  was  worth  in  [331]  the  neighborhood  of  $200,000 
as  distress  sale  value. 

Q.  What  did  you  think  its  actual  value  was?  A.  As 
an  operating  concern,  it  could  have  been  worth  much  more 
than  that.  It  would  depend  upon  the  operation  that  was 
put  into  the  plant  and  the  use  made  of  the  inventory. 

Q.  Now,  in  your  discussions  about  that,  was  it  ever 
brought  out  in  that  meeting  that  at  a  prior  time,  whether 
you  were  or  not,  Mr.  Knohl  had  indicated  a  willingness  that 
that  inventory  be  removed?  A.  Well,  no,  I  had  no  discus¬ 
sion  of  that. 

The  Court:  Mr.  Collins,  would  you  indulge  the 
Court  for  a  moment?  I  didn’t  quite  understand  Mr. 
Powell.  Maybe  I  didn’t  get  the  correct  figures. 

You  had  testified  that  the  value  of  the  inventory  549 
had  been  reduced  by  arbitration  and  did  I  understand 
it  had  been  reduced  $500,000? 

The  Witness:  The  carrying  value  of  the  inventory 
arbitrarily  had  been  reduced  by  $500,000  in  the  trustee¬ 
ship. 

The  Court:  Well,  now,  I  also  gathered  you  said 
your  engineers  had  placed  a  valuation  of  $200,000  as 
a  distress  sale  value. 
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The  Witness:  That  is  right. 

[332]  The  Court :  What  was  the  valuation  which  the 
engineers  put  upon  it  originally? 

In  othr  'words,  I  gather  if  they  reduced  it  by  half 
a  million  it  was  greater  than  that? 

The  Witness:  The  engineers  didn’t  originally.  The 
Aireon  Corporation  when  it  went  into  receivership 
had  a  carrying  value  of  the  inventory. 

The  Court:  How  much  was  that? 

The  Witness:  I  don’t  remember  the  exact  figure, 

vour  Honor. 

« 

The  Court:  Greater  than - 

The  Witness:  Oh,  yes,  much  greater  than  it  was 
when  we  took  it  over. 

The  Court:  Greater  than  $500,000? 

I  .just  wanted  to  clear  up  the  relation  of  those  two 
sets  of  figures.  I  don’t  know  that  it  is  important, 
but - 

The  Witness:  The  inventories,  your  Honor,  were  car¬ 
ried  by  the  trustee  on  December  31,  1949,  at  $578,000. 

The  Court:  Is  that  the  physical  inventories? 

Well,  I  won’t  go  into  that. 

The  only  point  the  Court  had  when  the  witness  said 
the  inventories  were  reduced  $500,000  and  the  engi¬ 
neers  said  it  was  $200,000. 

The  Witness:  At  the  time  it  was  a  trusteeship 
inventory  [333]  and  at  the  time  we  picked  it  up  is 
what  we  would  carry  it  at. 

The  Court:  We  have  a  saying  around  Washington 
that  came  out  of  Walter  Johnson  that  you  can’t  hit 
what  you  can’t  see. 

It  was  over  a  million  dollars  originally. 

You  may  proceed. 
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By  Mr.  Collins. 

Q.  So  that,  Mr.  Powell,  in  connection  with  the  bid  that 
was  offered,  the  RFC  therefore  had  a  security  beyond  the 
$100,000  cash  down  payment;  isn’t  that  correct?  A.  Oh, 
yes. 

Q.  And  under  the  arrangement  indicated  they  had  a 
complete  security  as  far  as  the  inventory  was  concerned? 

A.  Well,  on  a  $700,000  sale  you  wouldn’t  figure  that  a 
$200,000  loan  was  secured,  but  we  also - 

Q.  No,  I  said  as  far  as  the  inventory  was  concerned 
you  had  complete  security  in  that  regard,  did  you  not, 
in  which  you  have  said  had  a  distress  value  of  $200,000?  . 

A.  That  is  right. 

Q.  So  that  you  already  had  $300,000  complete  protection 
in  this  situation  under  the  proposed  bid,  isn’t  that  correct, 
even  on  your  distressed  figure;  is  that  correct?  A.  That 
is  correct. 

Q.  Because  under  your  arrangement  it  could  not  be 
used  or  disposed  of  except  under  the  supervision  of  the 
[334]  RFC;  isn’t  that  correct?  I  mean,  the  inventory?  A. 

That  is  right.  That  is  -what  Mr.  Knohl  objected  to. 

Q.  And  then  there  was  to  be  a  monthly  report  even 
though  under  the  supervision;  isn’t  that  correct?  A.  Yes, 
that  is  correct. 

Q.  Well,  I  repeat,  sir,  in  connection  with  his  objection, 
wasn’t  his  objection  that  that  would  hamper  them — that 
material  being  there — that  inventory  being  there — in  con-  555 
neetion  with  their  operation,  unless  they  had  a  free  hand 
to  use  it  as  the  situation  would  demand,  and  therefore 
he  would  be  agreeable  that  the  inventory  be  removed? 

A.  No,  be  removed  from  the  warehouse  agreement,  not 
from  the  building. 

Q.  Well,  removed  from  any  control  of  theirs?  A.  Be 
removed  from  the  warehouse  agreement  by  the  payment 
of  an  additional  $50,000  in  cash. 
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Q.  Wasn’t  there  any  conversation  in  which  he  suggested 
that  it  be  removed  from  consideration  in  connection  with 
the  bid?  A.  Indeed  not. 

Q.  And  the  bid  reduced  accordingly?  [335]  A.  Indeed 
not. 

Q.  You  have  no  recollection  of  that?  A.  None  at  all. 

Q.  At  that  time?  A.  None  at  all. 

Q.  And  you  had  no  recollection  that  such  information 

had  been  passed  on  to  you  through  either  subordinates 

or  anybody  from  the  Washington  office?  A.  No,  I  think 

I  would  remember  that  verv  clearlv  because  it  would  not 

•  • 

have  been  approved. 

Mr.  Collins:  I  believe  that  is  all,  your  Honor. 
The  Court:  Any  redirect? 

Mr.  Hantman :  Yes,  vour  Honor. 

There  is  one  question  T  didn't  ask  on  direct.  With 
the  Court’s  permission  I  would  like  to  ask  it. 

The  Court:  I  will  give  you  permission.  You  may 
ask  it. 

Redirect  examination  by  Mr.  Hantman. 

Q.  Mr.  Powell,  with  respect  to  the  pre-closing  conference 
which  you  testified  in  your  direct  examination  took  place 
in  the  latter  part  of  December,  was  Jacob  Freidus  present 
also?  A.  I  have  never  met  Mr.  Freidus. 

Q.  Did  you  learn  whether  or  not  Mr.  Freidus  had  been 
[336]  in  the  city  that  day? 

Mr.  Williams:  I  object  to  that,  if  the  Court  please. 
The  Court:  It  sounds  like  hearsay,  if  he  says  he 
learned.  I  sustain  it. 

By  Mr.  Hantman. 

Q.  Did  you  learn  from  either  Mr.  Knohl  or  Mr.  Parker 
in  Mr.  Knohl’s  presence  whether  Mr.  Freidus  had  been 
in  town? 
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The  Court:  Again  it  would  be  hearsay. 

Do  you  want  to  ask  him  whether  or  not  in  the 
conversation  anything  was  said  by  those  men? 

Mr.  Hantman:  Yes,  your  Honor. 

The  Court:  Well,  that  is  a  different  story. 

By  Mr.  Hantman. 

Q.  Was  anything  said  by  either  Mr.  Knohl  or  Mr. 
Parker  in  Mr.  Knohl’s  presence  with  regard  to  Mr. 
Freidus  on  that  day?  A.  Mr.  Knohl  stated  that  Mr. 
Freidus  had  been  in  Kansas  City  and  had  been  called  back 
and  had  flown  back  to  New  York  and  that  was  the  reason 
he  wasn’t  at  the  pre-closing  conference. 

Q.  Now,  Mr.  Williams  asked  you  whether  it  vrasn’t  a 
fact  that  Mr.  Perry  was  balking  at  the  assignment  of  the 
Aireon  lease.  Can  you  tell  us  whether  or  not  Mr.  Perry 
agreed  [337]  to  the  assignment  conditioned  upon  the  set¬ 
ting  up  of  a  new  corporation?  A.  Mr.  Perry  agreed  to 
the  assignment  provided  the  new  corporation  have  a  paid-in 
capital  of,  as  I  remember,  $300,000. 

Q.  Did  you  convey  that  request  to  Mr.  Knohl  or  Mr. 
Parker  in  Mr.  Knohl’s  presence?  A.  I  don’t  know  when 
I  gave  it  to  Mr.  Parker,  but  I  wouldn’t  say  whether  it  was 
at  that  conference  or  not,  but  that  information  was  given 
to  Mr.  Parker. 

Q.  Can  you  tell  us  this,  Mr.  Powell:  Can  you  tell  us 
whether  or  not  Mr.  Knohl  and — whether  Mr.  Knohl  finally  561 
agreed  to  that  condition?  A.  Yes,  that  was  agreed  to. 

****** 

i 

[338]  By  Mr.  Hantman. 

Q.  Did  Mr.  Knohl  say  anything  about  that  to  you,  about 
the  paying  in  of  this  capital  and  setting  up  a  new  cor¬ 
poration? 
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The  Witness:  Well,  Mr.  Knohl  stated  that  they 
would  put  in  the  capital  of  $300,000. 

As  a  matter  of  fact,  it  was  to  he  $350,000. 

Q.  Now,  with  respect  to  Exhibit  14  in  evidence,  which 
is  the  financial  statement  Mr.  Collins  questioned  you  about, 
at  the  time  this  financial  statement  was  given  to  you, 
sir,  by  Mr.  Knohl  did  you  examine  it  at  all  for  truthfulness? 
A.  Oh,  no,  I  just  looked  at  the  date  to  see  what  it  was. 

Q.  And  did  you  make  any  examination  of  this  state¬ 
ment  for  truthfulness  when  you  saw  it  in  Washington, 
D.  C.?  A.  No. 

Mr.  Hantman:  That  is  all. 

Mr.  Collins:  Your  Honor,  may  I  ask  one  question? 
The  Court :  Yes. 

[339]  Mr.  Collins:  Not  by  way  of  recross-examina¬ 
tion,  but  a  point  that  I  overlooked. 

The  Court:  That  is  perfectly  all  right. 

Further  cross-examination  by  Mr.  Coll  his. 

Q.  Mr.  Powell,  in  connection  with  this  letter  of  Septem¬ 
ber  12,  which  you  wrote,  setting  forth  the  conditions  that 
had  been  transmitted  from  Washington,  had  you  had  any 
written  reply  to  that  letter,  to  your  knowledge? 

The  Court:  To  be  clear,  is  that  written  reply  back 
from  the  RFC? 

By  Mr.  Collins. 

Q.  This  is  a  letter  of  September  12,  written  by  you  to 
Mr.  Parker,  and  I  believe  you  said  you  sent  one  also  to 
the  Starrett  Television  in  New  York?  A.  That  is  right. 

Q.  Do  you  recall  whether  or  not  you  had  a  reply?  A. 
I  do  not  recall  that  we  had  a  replv  from  either  one  of 
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them  in  writing.  It  was  verbally. 

Q.  As  I  gathered  from  your  previous  testimony,  Mr. 
Powell,  because  of  the  position  that  you  took  on  the 
financial  statement,  a  copy  of  which  you  said  was  pre¬ 
sented  there  at  that  closing  conference,  you  rejected  the 
bid;  isn’t  that  correct?  [340]  A.  No,  sir. 

Q.  You  rejected  the  financial  statement?  A.  I  merely 
rejected  the  financial  statement  offered  to  meet  my  require¬ 
ment  and  they  said  that  they  would  give  us  a  current 
financial  statement  within  forty-eight  hours. 

Q.  Forty-eight  hours.  Thank  you,  sir.  In  other  words, 
you  did  not  rely  on  that  statement?  A.  Oh,  no,  I  wouldn’t 
accept  it. 

Q.  To  close  the  bid?  A.  I  wouldn’t  accept  it  to  close 
the  bid. 

Mr.  Collins:  That  is  all. 


[341]  [Afternoon  Session — 1.45  P.  M.] 

The  Court:  Your  next  witness. 

Mr.  Hantman:  Call  Mr.  Craig,  please. 


Thereupon  Bernard  D.  Craig  was  called  as  a  witness 
by  and  on  behalf  of  the  Government  and,  being  first  duly  567 
sworn,  was  examined  and  testified  as  follows: 

Direct  examination  by  Mr.  Hantman. 

1 

Q.  Would  you  give  us  your  name  and  address,  please? 

A.  Bernard  D.  Craig,  227  East  74th  Street,  Kansas  City, 
Missouri. 

Q.  Is  that  C-r-a-i-g?  A.  Right. 
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Q.  Mr.  Craig,  you  are  an  attorney  by  profession,  are 
you?  A.  I  am. 

Q.  Will  you  tell  us  in  what  capacity  you  were  employed 
in  1950?  A.  In  1942  up  to  1950  I  was  employed  by  the 
Aireon  Manufacturing  Corporation,  and  by  its  trustees 
for  the  last  two  years  of  that  period,  at  which  time  the 
RFC  took  over  the  assets  of  Aireon  and  requested  me  to 
remain  at  the  Aireon  plant  on  a  temporary  basis  for  a 
limited  period  of  time  to  help  in  the  [342]  sale  and  disposal 
of  the  Aireon  plant. 

Q.  Were  you  actually  the  plant  manager  of  Aireon? 
A.  Well,  from  1942  to  1950  I  occupied  various  positions 
509  at  different  times,  during  which  period  of  time  I  was  an 
officer,  director  and  the  head  of  various  departments,  one 
of  the  last  being  general  sales  manager. 

Q.  What  type  of  products  did  Aireon  Manufacturing 
Corp.  make?  A.  Aireon  Manufacturing  Corp.  during  the 
period  that  I  was  there  manufactured  electronic  equipment 
and  had  several  departments,  including  a  Government  con¬ 
tract  division,  a  cinaudigraph  radio  speaker  division  and 
an  automatic  phonograph  division.  The  Government  con¬ 
tracts  division  handled  a  wide  spread  of  electronic  gear, 
including  ground  and  airborne  radio  transmitters  and 
receivers,  radar  or  counter-radar  equipment  and  other 
types  of  equipment  which  1  do  not  remember. 

Q.  What  can  you  tell  us  about  the  average  number  of 
employees  employed  by  Aireon?  A.  T  do  not  know  what 
570  the  average  number  of  employees  would  be  during  that 
period,  but  at  its  peak  it  had  several  thousand  employees. 

Q.  Now,  do  you  know  the  defendants  in  this  case?  A. 
Yes,  I  do. 

Q.  Will  you  tell  us  when  and  where  and  how  you  first 
met  the  defendant  Larry  Knohl?  [343]  A.  In  July,  1950, 
the  Kansas  City  office  of  the  RFC  advised  me  that  Mr. 
Knohl  would  be  over  to  the  plant,  and  he  arrived  at  the 
Aireon  plant  and  I  showed  him  through  the  Aireon  plant. 
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Q.  What  conversations,  if  any,  did  you  have  with  Mr. 
Knohl  when  he  first  came  to  the  Aireon  plant  in  July,  1950? 

A.  He  introduced  himself  to  me.  He  gave  me  his  business 
card,  which  described  him  as  being  president  of  the  Atlantic 
Investors,  Inc. 

Q.  Did  he  tell  you  he  had  any  other  firm  connections? 

A.  During  the  course  of  that  day  Mr.  Knohl  mentioned 
the  Aaron  Machine  Corp. 

Q.  A-a-r-o-n?  A.  A-a-r-o-n,  the  Starrett  Television 
Corp.,  but  I  do  not  recall  that  he  told  me  he  had  any 
direct  connection  with  them. 

Q.  But  he  mentioned  them  to  you,  did  he?  A.  Yes,  he 
did.  572 

Q.  Did  Mr.  Knohl  in  any  way  indicate  what  his  purpose 
was  in  coming  out  to  the  Aireon  plant  on  this  date  in 
July,  1950?  A.  He  wanted  to  look  at  the  plant,  with  the 
idea  of  buying  it. 

Q.  Did  Mr.  Knohl  make  any  inquiries  regarding  the  plant 
itself,  as  to  its  functioning?  [344]  A.  Yes.  Mr.  Knohl  asked 
me  to  show  him  through  the  plant  and  I  took  him  on  an 
extended  trip  through  the  plant,  which  is  quite  a  large 
affair,  and  during  that  period  of  time  he  asked  me  and 
I  told  him  about  the  past  operations  of  the  company,  and 
he  was  interested  in  kn owing  w’hat  in  my  opinion,  what 
type  of  operations  could  be  conducted  in  the  future.  He 
inquired  if  I  thought  that  there  was  personnel  available 
to  operate  the  plant  and  what  type  of  personnel  it  would 
take  to  do  that.  I  told  him  that  I  thought  former  Aireon  573 
personnel  would  be  available  and  that  in  my  opinion  it 
would  take  engineering,  production,  sales  personnel  to 
get  the  plant  back  to  the  point  where  it  could  be  in  a 
position  to  operate. 

Q.  Now,  did  you  see  Mr.  Knohl  on  any  other  occasion 
besides  this  one?  A.  Mr.  Knohl  again  returned  to  Kansas 
City  in  August,  1950,  and  at  that  time  he  brought  with  him 
two  men  for  the  purpose  of  looking  at  the  inventory  and 
the  plant  facilities. 
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Q.  Do  you  know  who  these  two  men  were?  A.  I  had 
only  a  very  brief  meeting  with  these  two  men,  and  I  have 
no  independent  recollection  as  to  who  they  were.  Since 
that  time  I  have  met  Mr.  Robbins  here  in  Washington 
and  he  has  stated  that  he  was  one  of  those. 

Mr.  Margiotti:  Your  Honor,  that  is  objected  to. 

The  Court:  Yes,  it  is  volunteered  and  I  instruct 
the  jury  to  disregard  it. 

[345]  When  you  saw  the  gentleman  did  you  recog¬ 
nize  him  as  one  you  had  seen  before? 

The  Witness:  I  very  hazily  recognized  him,  your 
.  Honor. 

0  /  j) 

The  Court :  I  think  it  measures  up,  then,  to  the 
identity. 

By  Mr.  H ant man. 

Q.  Do  you  recall  whether  Mr.  Knohl  introduced  these 
two  men  to  you  and,  if  so,  how  did  he  introduce  them? 
A.  I  don’t  recall  that  he  introduced  them  to  me. 

Q.  Can  you  tell  us  what  happened  when  Mr.  Knohl  and 
these  two  men  came  out  to  the  Aireon  plant  in  August, 
1950?  A.  Mr.  Knohl  stated  that  he  wanted  these  men  to 
look  at  the  inventory  and  the  plant  facilities.  They  had 
pencil  and  paper  and  they  proceeded  to  look  at  the  plant 
and  the  facilities  and  the  inventorv  and  make  notes  on 
57G  their  pads  of  paper. 

Q.  Did  you  take  them  through  the  plant?  A.  No,  I  did 
not.  They  desired  to  go  through  by  themselves. 

Q.  Can  you  tell  us  whether  or  not  Mr.  Knohl  went 
with  them?  A.  No,  Mr.  Knohl  did  not  go  with  them. 

Q.  Where  was  Mr.  Knohl  while  these  two  men  were 
touring  the  Aireon  plant  making  their  inventory?  A.  Mr. 
Knohl  waited  in  my  office  with  me. 

Q.  Did  you  have  any  conversation  with  Mr.  Knohl  dur¬ 
ing  [346]  the  time  he  was  waiting?  A.  Yes,  we  did. 
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Q.  Can  you  tell  us  in  substance  the  nature  of  the  conver¬ 
sation  vou  had  with  Mr.  Knohl  ?  A.  Mr.  Knohl  asked  addi- 
tional  questions  concerning  the  past  operations  of  the 
company  and  what  it  would  take  in  the  way  of  personnel 
to  get  the  company  going.  We  discussed  production  of 
radio  speakers  and  the  Government  contract  division.  We 
discussed  in  further  detail  personnel.  Mr.  Knohl  asked 
me  if  he  was  the  successful  bidder  would  I  be  available 
to  be  employed,  and  I  told  him  that  I  would  be. 

Q.  Have  you  ever  heard  of  a  building  called  the  Starrett 
Lehigh  Building?  A.  Mr.  Knohl  showed  me  a  photograph 
of  the  Starrett  Lehigh  Building,  which  I  recall  to  be  in 
New  York  City,  and  it  was  a  very  large  building. 


Mr.  Williams:  I  don’t  think  all  this  is  responsible 
to  the  question. 

The  Court:  The  only  problem  is,  is  there  a  connec¬ 
tion  between  a  building  in  New’  York  and  this  matter 
that  we  have  in  hand  in  Kansas  Citv? 

Mr.  Hantman:  There  is  a  connection  between  the 
Starrett  Lehigh  Building,  your  Honor,  and  the  matter 
that  is  before  the  Court. 

The  Court:  At  the  moment  I  don’t  see  the  mate¬ 
riality  of  [347]  it,  but  the  question  was,  as  I  under¬ 
stood,  wrere  you  showm  a  picture  of  a  building  alleged 
to  be  the  Starrett  Lehigh  Building? 

The  Witness:  Yes,  sir. 

By  Mr.  Hantman. 


579 


Q.  And  w’hat,  if  anything,  did  Mr.  Knohl  tell  you  about 
this  building?  A.  He  said  that  that  is  wThere  the  Starrett 
Television  Corp.  was  located. 


Mr.  Margiotti:  Was  located? 
The  Witness:  Yes. 
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By  Mr.  H ant  man. 

Q.  What  did  he  tell  you,  if  anything,  about  the  connec¬ 
tion  between  Starrett  Television  Corp.  and  his  being  there? 

Mr.  Collins:  We  object  to  this  type  of  question. 

The  Court:  I  think  you  better  come  to  the  bench 
and  make  me  a  proffer  of  proof.  T  don’t  see  the  con¬ 
nection. 

(Counsel  thereupon  approached  the  bench,  where  the 
following  proceedings  were  had  out  of  the  hearing  of 
the  jury:) 

The  Court:  What  is  your  proffer  of  proof? 

Mr.  Hantman:  Your  Honor,  this  witness  would 
state  that  Knohl  told  him  that  The  Starrett  Television 
Corp.  was  included  inside  the  Starrett  Lehigh  Build¬ 
ing,  and,  further,  that  Knohl  told  him  that  Freidus 
was  the  owner  of  this  building  [348]  and  described 
him  as  being  a  boy  wonder;  in  fact,  Knohl  showed  him 
certain  newspaper  articles  in  which  the  defendant 
Freidus  was  so  described,  and  1  think  all  that  is 
relevant  and  material. 

The  Court:  Let’s  take  it  step  by  step.  In  the  first 
place,  you  say  he  showed  him  a  picture  of  a  building? 

Mr.  Hantman :  That  is  right. 

The  Court:  Now  we  don’t  have  any  thought  of 
how  big  a  building  it  is,  whether  it  is  a  chicken  coop 
or  the  Chrysler  Building.  What  is  it  you  expect  to 
show,  a  building  of  many  floors? 

Mr.  Hantman:  No.  We  are  not  concerned  with  the 
size  of  the  building,  but  its  connection. 

The  Court:  Is  it  the  fact  that  the  television  com¬ 
pany  did  have  an  office  there? 

Mr.  Hantman:  Yes,  they  did. 
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The  Court:  You  don’t  mean  to  imply  by  the  mere 
connection  that  it  owned  the  whole  building? 

Mr.  Hantman:  They  did  own  the  whole  building, 
subject  to  mortgages. 

The  Court:  How  big  is  the  building? 

Mr.  Hantman:  Oh,  several  stories. 

Mr.  Williams:  It  is  a  city  block  in  New  York. 

Mr.  Hantman :  Yes. 

Mr.  Williams:  It  is  on  26th  Street,  vour  Honor. 

Mr.  Hantman:  I  have  just  gone  by  it  on  one  occa¬ 
sion. 

[349]  The  Court:  What  I  am  thinking  of  is  so 
many  times  a  company  'will  put  on  a  letterhead  a  ^g^ 
picture  of  a  beautiful  fiftv-story  building  and  try  to 
give  the  impression,  shall  we  say,  that  they  own  it, 
when  they  only  have  a  mailing  drop  there  or  some¬ 
thing. 

Mr.  Williams:  The  fact  of  the  matter  is  Freidus, 
through  Starrett  Realty  Company,  does  own  the  Star- 
rett  Lehigh  Building,  which  is  a  tremendous  industrial 
building  in  New  York,  and  these  questions  are  designed 
by  innuendo  to  suggest  that  all  of  these  representa¬ 
tions  that  were  being  made  were  in  fact  false,  when 
tliev  are  not  false,  and  I  don’t  think  thev  have  any 
relevancy  here. 

Mr.  Hantman:  Our  position,  your  Honor,  is  if 
Knohl  told  this  witness  statements  pertinent  to  Freidus 
and  the  Freidus-controlled  enterprises,  it  certainly  585 
ought  to  be  material  to  show  the  connection  between 
these  two  people. 

The  Court:  This  is  July,  1950? 

Mr.  Williams:  You  are  trying  to  pull  yourself  up 
by  your  bootstraps. 

Mr.  Hantman :  No,  -we  are  not. 

Mr.  Williams:  You  haven’t  shown  any  connection 
independently  of  the  statements  yet. 
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Mr.  Collins:  Independent  of  that,  your  Honor,  none 
of  these  things  he  is  talking  about  are  made  the  basis 
of  the  alleged  false  statements. 

Mr.  Margiotti :  In  the  first  place,  it  is  an  immaterial 
[350]  matter. 

The  Court:  The  only  point  of  it  is,  does  it  bear 
upon  whether  or  not  there  was  considerable  money 
behind  the  prospective  purchaser  ?  The  first  thing  that 
occurs  to  me  is  to  merely  show  him  a  picture  without 
more  and  say  that  the  corporation  was  in  the  building 
doesn’t  in  my  mind  add  anything  to  the  proof.  I  do 
think  that  that  statement  that  his  backer  or  friend 
£g7  Freidus  owned  it  or  had  a  lot  of  money  might  be 

relevant,  but  I  think  you  have  to  break  it  up.  To 
merely  have  the  witness  say  he  showed  me  a  picture 
and  said  that  was  the  headquarters  doesn't  prove  any¬ 
thing  so  far  as  the  Court  is  concerned. 

Mr.  Hantman:  May  I  ask  the  witness  whether 
Knohl  told  him  who  the  owner  of  the  building  was? 

The  Court:  You  can  ask  him  first  did  he  see  a 
picture,  and  I  think  the  jury  will  have  some  idea, 
as  long  as  you  haven’t  got  the  picture.  How  big  is  this 
building 

Mr.  Hantman:  We  don’t  have  the  picture. 

The  Court:  Can’t  he  describe  it,  whether  it  is  a 
chicken  coop  or  the  Chrysler  Building? 

Mr.  Hantman :  If  he  remembers.  T  don’t  know 
5S8  that  he  does,  but  I  can  certainly  ask. 

The  Court:  Then  T  think  your  questions  ought  to 
be,  what  did  he  say  about  it  ? 

Mr.  Hantman:  Yes;  all  right. 

[351]  Mr.  Margiotti :  I  object  further  in  behalf  of 
Knohl  for  the  reason  that  the  alleged  statement  made 
to  the  witness  -was  not  made  to  anybody  in  authority 
of  the  RFC  and  would  be  wholly  immaterial.  It  would 
have  as  much  effect  as  making  the  statement  to  a 
scrubwoman. 
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Mr.  Williams:  What  difference  does  it  make  what 
he  said  to  Craig,  your  Honor?  This  is  just  a  conver¬ 
sation  with  some  third  person  that  has  no  relationship. 

The  Court:  This  was  made  in  July,  1950.  What 
was  the  legal  status  of  the  trusteeship  or  receivership 
of  the  Aireon  Company  at  that  time? 

Mr.  Hantman:  It  had  passed  to  the  RFC.  The 
RFC  were  then  the  owners  of  the  property  under  court 
order. 

The  Court:  I  think  it  would  be  relevant  on  this 
score,  and  I  will  admit  it. 

Mr.  Margiotti:  Then  the  question  is  whether  that 
was  passed  on  to  the  RFC  for  consideration. 

The  Court :  That  is  another  problem.  Is  there  any 
tie-in  between  the  statement  and  the  knowledge  of 
RFC  to  know*  if  they  relied  upon  what  wras  said? 

Mr.  Hantman:  If  they  relied  upon  what  was  said? 

The  Court :  Yes. 

Mr.  Hantman:  No,  I  don’t  think  w’e  have  that,  your 
Honor.  I  think  it  is  circumstantial  evidence. 

The  Court:  The  only  thing  that  really  is  built  on 
is  the  [352]  conspiracy  count. 

Mr.  Hantman:  That  is  what  we  are  aiming  at. 

The  Court:  On  that  basis  I  will  admit  it,  subject 
to  the  objection  of  defense  counsel. 

Mr.  Collins:  Your  Honor,  before  we  leave  this 
situation,  not  only  for  the  reasons  indicated  that  we 
have  just  discussed,  but  I  rose  to  object  because  of  591 
the  manner  in  vdiich  Mr.  Hantman  is  asking  these 
questions.  He  is  pointing  to  certain  things  in  his 
questions.  j 

Mr.  Williams:  Yes,  sir,  he  has  been  leading  the 
witness. 

Mr.  Collins:  Why  don’t  he  ask  what  the  conver¬ 
sation  was,  instead  of  trying  to  highlight  things,  wThat 
he  is  trving  to  bring  out? 
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The  Court:  In  other  words,  you  say  the  form  of 
the  question. 

Mr.  Collins:  Yes.  It  was  leading. 

The  Court:  You  make  your  objection  and  1  will 
rule  on  it  promptly  at  the  time. 

Mr.  Collins:  Mav  we  now  have  it  understood  that 

w 

he  is  going  to  ask  about  the  conversations  and  not  to 
pick  out  something  that  he  wants  to  say,  did  he  say 
something  about  this  subject? 

The  Court:  He  has  had  enough  experience  to  be 
able  to  frame  the  questions. 

Mr.  Williams:  Your  Honor,  I  wanted  to  say  this 

593  on  behalf  [353]  of  the  defendant  Freidus.  There  have 
been  several  efforts  bv  the  Government  to  introduce 
statements  that  were  made  bv  the  defendant  Knolil 

f 

to  other  persons  regarding  Freidus’  state  of  affluence. 
Now,  I  don’t  think  those  statements,  if  the  Court 
please,  can  be  offered  against  Freidus  until  the  Gov¬ 
ernment  has  laid  the  framework  of  the  conspiracy, 
which  it  has  not  yet  done. 

The  Court:  Do  you  w’ant  me  to  give  the  usual 
instruction  to  the  jury  that  it  is  not  to  be  received 
as  a  statement  binding  on  Freidus  until  and  unless 
affirmatively  shown  by  the  Government  proof? 

Mr.  Williams:  T  don’t  want  you  to  do  that,  your 
Honor,  because  it  might  be  suggestive  then  that  we 
are  regarding  these  statements  by  Knohl  as  false, 

594  when  they  were  not  false.  T  just  wanted  to  make 
sure  that  your  Honor  is  letting  this  in  subject  to 
being  stricken  unless  it  is  tied  up. 

The  Court :  Oh,  yes,  because  one  can’t  usually  prove 
a  case  with  just  the  first  witness. 

Mr.  Williams:  T  also  want  to  object  on  the  ground 
that  this  doesn’t  have  any  relevancy,  what  Knohl  may 
have  said  to  this  man. 
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The  Court :  Mr.  Margiotti  made  the  same  objec¬ 
tion  and  I  assume  you  join  in  it? 

Mr.  Williams:  Yes,  sir. 

The  Court:  And  I  will  make  the  same  ruling.  I 
think  it  bears  clearly  on  the  conspiracy  count. 

[354]  (Counsel  thereupon  resumed  their  places  at 
the  counsel  table  and  the  following  proceedings  were 
held  in  open  court.)  i 


By  Mr.  Hantman. 

Q.  When  you  were  shown  this  picture,  Mr.  Craig,  of 
the  Starrett  Lehigh  Building,  can  you  tell  us  anything  about 
its  size;  do  you  recall  anything  about  that?  A.  At  the 
time,  it  is  my  recollection  that  Mr.  Knohl  told  me  that  it 
was  the  largest  warehouse  building  in  New  York  City.  To 
look  at  it,  it  was  a  very  large  building. 

Q.  Can  you  tell  us  whether  or  not  any  statements  were 
made  by  Mr.  Knohl  relative  to  its  ownership? 

Mr.  Collins:  I  object,  if  your  Honor  please,  to  the 
form  of  the  question. 

The  Court:  That  is  a  leading  question.  In  your 
conversation  what,  if  anything,  did  Mr.  Knohl  say  about 
the  building? 

The  Witness:  Tt  is  my  best  recollection  that  he 
told  me  that  Mr.  Freidus  either  owned  the  building 
or  had  an  interest  in  it  or  a  corporation  that  owned  597 
the  building. 

The  Court:  Mr.  Freidus  either  owned  it  individu¬ 
ally — 

The  Witness:  Either  owned  it  individually  or  that 
he  owned  the  corporation  that  owned  the  building  or 
had  an  interest  in  the  ownership  or  the  corporation: 
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By  Mr.  Hantman. 

Q.  Do  you  recall  whether  or  not  there  wras  any  other 
conversation  with  respect  to  the  defendant  Freidus?  [355] 
A.  Mr.  Knohl  also - 

Mr.  Williams:  Your  Honor,  I  think  the  answer  to 
that  question  is  yes  or  no,  and  then  I  think  Mr.  Hant¬ 
man  should  direct  the  witness  as  to  what  particular 
conversation  he  has  in  mind.  I  don’t  know  whether  this 
is  admissible  or  not. 

The  Court:  It  is  undoubtedly  a  preliminary  ques- 
tion.  The  question  was  if  he  had  any  further  conver- 
0  J  sation  concerning  Mr.  Freidus.  Did  you  have  such 
conversation  ? 

The  Witness:  Yes,  I  did. 

The  Court:  What  was  said? 

The  Witness:  Mr.  Knohl  showed  me  some  news¬ 
paper  articles. 

Mr.  Margiotti :  Will  you  speak  a  little  louder, 
please? 

The  Witness:  Mr.  Knohl  showed  me  some  news¬ 
paper  articles  referring  to  Jacob  Freidus.  They  were 
from  a  New’  York  newspaper,  as  I  recall,  and  they 
referred  to  Mr.  Freidus  as  a  boy  w’onder  w’ho  had 
made  a  very  large  sum  of  money  during  a  very  short 
period  of  time,  according  to  mv  best  recollection. 

600 

By  Mr.  Hantman. 

Q.  Can  you  tell  us,  if  you  know’,  about  how  long  the 
inventory  of  the  plant  took  on  this  occasion?  A.  Well,  it 
is  my  best  recollection  that  they  w’ere  there  all  of  the  morn¬ 
ing  and  part  of  the  afternoon. 

Q.  And  did  Mr.  Knohl  then  depart  with  these  twTo  men? 
A.  I  am  not  just  exactly  sure  how’  they  left  the  plant. 
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Q.  Did  there  come  a  time,  Mr.  Craig,  when  you  saw  Mr. 

[356]  Knohl  again?  A.  Yes,  T  did. 

Q.  Will  you  tell  us  when  that  was,  sir?  A.  That  was, 
again,  in  August,  1950.  Mr.  Knohl  came  to  Kansas  City 
and  brought  with  him  Mr.  Jacob  Freidus.  They  came  out 
to  the  plant. 

Mr.  Margiotti :  Brought  who? 

The  Court :  I  will  have  it  read  back. 

(Answer  read.) 

i 

By  Mr.  Hantman. 

Q.  When  Mr.  Knohl  and  Mr.  Freidus  came  out  to  the  ^02 
plant,  was  Mr.  Freidus  introduced  to  you,  sir?  A.  Yes, 
he  was. 

Q.  How  was  he  introduced  to  you  and  by  whom?  A. 

Mr.  Knohl  introduced  him  to  me  as  Mr.  Freidus. 

Q.  What,  if  anything,  did  you  do  when  they  came  out 
to  the  plant?  A.  They  desired  to  go  through  the  plant!  I 
took  them  through  the  plant  on  a  rather  short  and  quick 
tour,  during  which  period  of  time  Mr.  Knohl,  having  been 
through  the  plant  before,  did  most  of  the  explaining  of 
the  items  of  inventory  and  the  machinery  and  equipment 
and  the  use  to  which  the  plant  had  been  made. 

Q.  Who  was  this  explanation  being  made  to,  sir?  A. 

To  Mr.  Freidus.  And  Mr.  Freidus  did  most  of  the  [357] 
listening  and  occasionally  asking  what  a  particular  item  603 
of  inventory  was  used  for. 

Q.  Who  did  Mr.  Freidus  ask  about  this  particular  item 
of  inventory?  A.  He  would  ask  me. 

Q.  And  you  would  answer  him?  A.  Yes. 

Q.  Did  you  stay  with  Mr.  Knohl  and  Freidus  all  the 
time  while  they  were  going  through  the  Aireon  plant  in 
August  of  1950?  A.  No.  They  expressed  a  desire  to  go 
through  the  plant  by  themselves,  and  I  went  to  my  office 
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and  they  continued  and  went  through  the  plant  by  them¬ 
selves. 

Q.  How  long  were  Mr.  Knohl  and  Mr.  Freidus  in  the 
plant  by  themselves  on  this  occasion?  A.  Well,  my  best 
recollection  would  be  a  couple  of  hours. 

Q.  When  they  got  ready  to  leave,  sir,  can  you  tell  us 
whether  or  not  you  went  with  them?  A.  I  took  Mr.  Freidus 
and  Mr.  Knohl  over  to  the  airport,  where  Mr.  IvnohPs  plane 
was  located,  and  when  we  arrived  at  the  airport  we  talked 
in  the  coffee  shop,  to  my  best  recollection,  for  a  further 
period  of  time,  during  which  period  of  time  I  showed 
Mr.  Freidus  some  of  the  brochures,  photographs,  pamph- 
gQ-  lets  and  leaflets,  similar  data,  concerning  the  past  opera¬ 
tions  of  the  company  and  the  Government  contracts  divi¬ 
sion  and  the  [358]  cinaudigraph  speakers  line,  I  recall 
particularly. 

Q.  All  this  was  data  about  the  Aireon  Manufacturing 
Company?  A.  That  is  right. 

Q.  What  conversation,  if  any,  or  what  statements,  if 
any,  did  Mr.  Freidus  make?  A.  Again,  Mr.  Freidus  did  a 
great  deal  of  listening  and  very  little  speaking,  but  he  did 
ask  me  what  I  thought  it  would  take  to  get  the  cinaudigraph 
speakers  lines  and  the  Government  contracts  division  back 
in  operation. 

Q.  What  is  a  cinaudigraph  speaker  line?  A.  It  is  a 
radio  speaker.  It  is  a  radio  speaker  that  is  used  in  a  radio 
set  or  a  television  set  to  give  the  sound  or  the  audio  from 
606  the  set. 

Q.  Now  you  mentioned  this  Government  contracts  de¬ 
partment.  Will  you  tell  the  Court  and  jury  what  that 
organization  is?  A.  Well,  the  Government  contracts  de¬ 
partment  was  one  that  in  the  past  has  produced  electronic 
equipment  for  the  various  procurement  agencies  of  the 
military  forces  of  the  United  States. 
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Q.  Did  you  see  Mr.  Knohl  and  Mr.  Freidus  leave  then? 
A.  I  do  not  recall  whether  I  actually  saw  them  leave  or 
not. 

Q.  Did  there  come  a  time  when  you  saw  Mr.  Knohl  again  ? 
A.  Yes. 

[359]  Q.  When  was  that,  sir,  and  where?  A.  Mr.  Knohl 
returned  to  Kansas  City  in  September,  to  my  best  recol¬ 
lection,  1950,  at  which  time  he  came  over  to  the  plant. 
He  stated  to  me,  or  words  to  the  effect,  that  he  had  been 
the  successful  bidder.  There  was  a  meeting - 

Q.  Did  you  go  through  the  plant  on  this  occasion?  A. 
No,  I  don’t  recall  that  we  did. 

Q.  Late  in  September,  1950,  Mr.  Craig,  were  you  present 
at  the  preclosing  conference  in  connection  with  this  pro¬ 
posed  sale?  A.  Yes,  I  was. 

Q.  Where  was  that  conference  held?  A.  In  the  Kansas 
City  office  of  the  RFC  of  David  Powell,  agency  manager. 

Q.  Do  you  recall  who  was  present  on  this  occasion  ?  A. 
My  best  recollection  is  that  Mr.  Powell  and  Rufus  Burrus, 
Paul  Martin,  Mr.  Knohl,  Leo  Parker,  and  myself  were 
present. 

Q.  Did  you  hear  the  conversations  that  were  taking  place 
there  between  Mr.  Powell,  Mr.  Parker  and  Mr.  Knohl?  A. 
Yes,  I  did. 

Q.  Tell  us  as  you  best  recall,  sir,  the  details  of  the  con¬ 
versations  that  were  had  on  the  occasion.  A.  There  were 
some  discussions  about  inventory.  Mr.  Knohl  proposed 
that  a  larger  payment  be  made  under  their  plan  so  that 
the  inventory  would  not  be  part  of  the  collateral  on  the 
[360]  loan,  and  Mr.  Powell  asked  Mr.  Knohl  for  a  current 
financial  statement  on  Rtarrett  Television  Corporation. 

Q.  Did  Mr.  Knohl  say  anything  about  that?  A.  He  said 
he  would  get  one,  and  Mr.  Knohl  took  what  appeared  to 
be  a  check — 1  did  not  see  it  closely — out  of  his  pocket; 
offered  it  to  Mr.  Powell  and  said,  “Here,  T  want  to  make 
a  part  payment  on  the  purchase  price.” 
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Q.  Do  you  know  how  much  that  check  was  for?  A.  No, 
I  do  not. 

Q.  Now,  Mr.  Craig,  have  you  ever  heard  of  a  firm  called 
Aireon-Starrett,  Incorporated?  A.  I  have. 

Q.  Where  and  when  did  you  first  hear  of  that  corpora¬ 
tion?  A.  At  the  time  of  this  meeting  that  we  have  just 
referred  to  in  Mr.  Powell’s  office  or  shortly  thereafter,  Mr. 
Knohl  or  Mr.  Parker,  I  do  not  remember  which,  told  me 
that  they  desired  to  have  local  incorporators  in  the  Aireon- 
Starrett,  Inc.,  and  asked  me  if  I  would  be  one  of  the  incor¬ 
porators  as  a  matter  of  convenience,  and  I  said  that  I  would 
and  I  went  to  Mr.  Parker’s  office,  where  there  was  prepared 

611  ar^c^es  incorporation — already  had  been  prepared 
articles  of  incorporation  on  Aireon-Starrett,  Inc.,  and  I 
signed  the  application  as  one  of  the  incorporators. 

Q.  How  many  incorporators  were  there,  sir?  A.  Three. 

[361]  Q.  Do  you  know  who  the  other  incorporators  were? 
A.  Mr.  Knohl  and  a  Thomas  Van  Cleve. 

Q.  He  is  of  Kansas  City,  Kansas,  is  he?  A.  Kansas 
City,  Kansas,  attorney. 

Mr.  Hantman :  No  further  questions,  your  Honor. 
Cross-examination  by  Mr.  Williams. 

Q.  Mr.  Craig,  I  think  you  said  that  you  went  with  the 
RFC  in  1942;  is  that  correct?  A.  No,  with  Aireon. 

612  Q.  I  am  sorry.  A.  I  was  with  Aireon. 

Q.  Aireon  Manufacturing  Company;  I  am  sorry.  Now 
during  the  period  that  you  were  with  Aireon,  you  served 
in  various  capacities?  A.  That  is  right. 

Q.  As  a  lawyer  and  as  an  officer  and  as  a  director  of  the 
company?  A.  And  also  as  in  operating  departments  of 
the  company. 

Q.  V7hat  offices  did  you  hold,  sir?  A.  I  was  director  of 
personnel;  corporation  attorney  was  another  title  that  I 
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had  at  one  time,  and  under  the  trustees  in  the  reorganiza¬ 
tion  proceeding,  I  was  general  sales  manager.  Those  were 
the  occupational  classifications  that  I  held. 

Q.  Did  you  actually  hold  an  office  in  the  corporate  [362] 
structure  of  the  company?  A.  Yes,  I  did.  At  various  times 
I  was  vice-president,  secretary,  treasurer,  assistant  secre¬ 
tary. 

Q.  And  you  were  also  on  the  board  of  directors?  A.  On 
the  board  of  directors. 

Q.  When  were  you  originally  elected  to  the  board  of 
directors?  A.  It  is  hard  for  me  to  remember,  but  T  think 
’47,  1947. 

Q.  And  you  remained  on  the  board  of  directors,  did 
you,  throughout  the  life  of  the  corporation?  A.  Yes,  I  did. 

Q.  And  during  this  same  period,  contemporaneously  with 
being  a  director,  you  were  vice-president?  A.  Yes,  I  was. 

Q.  Now  it  was  in  1947,  wasn’t  it,  Mr.  Craig,  that  your 
company  received  a  loan  from  the  Reconstruction  Finance 
Corporation?  A.  I  believe  it  was  1947. 

Q.  And  at  the  time  that  you  received  that  loan  from  the 

Reconstruction  Finance  Corporation,  you  were  unable  to 

get  any  money  from  private  lending  institutions,  were  you 

not?  A.  At  that  time  I  didn't  have  directlv  anv  connection 

•  • 

with  the  treasury  department  of  the  company,  but  I  under¬ 
stand  that  to  be  generally  the  case. 

Q.  You  were  successful  in  securing  a  two  million  dollar 
[363]  loan,  one  million  and  a  half  of  which  was  advanced 
by  the  RFC  and  half  a  million  oP  which  was  advanced  bv  615 
eight  banks  and  another  private  corporation:  is  that  right? 

A.  That  is  right. 

Q.  And  that  money,  that  $2,000,000.  was  lent  to  your 
company  on  January  23  of  1947?  A.  I  don’t  recall  the 
date. 

Q.  Do  you  recall  it  was  in  1947,  sir?  A.  I  believe  that 
is  right,  ’47. 
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Q.  At  that  time  you  were  a  vice-president  and  director 
of  the  company?  A.  That  is  right. 

Q.  And  within  eight  months  after  getting  that  $2,000,000, 
your  company  went  into  bankruptcy,  did  it  not?  A.  I  do 
not  recall  the  date.  I  believe  that  the  company  went  into 
bankruptcy  in  the  latter  part  of  ?47,  closer  to  November 
or  some  such  date.  However,  that  is  just  my  best  recol¬ 
lection. 


Mr.  Margiotti:  Will  you  talk  a  little  louder,  please, 
so  we  can  hear  vou  back  here,  too? 

The  Witness:  Yes,  sir. 

617  By  Mr.  Williams. 

Q.  And  at  the  time  that  you  received  the  $2,000,000, 
vour  company  was  engaged  in  the  production  of  juke  boxes? 
A.  Well,  that  was  one  of  the  operations,  yes,  sir. 

[364]  Q.  As  a  matter  of  fact,  your  Government  contracts 
division  was  pretty  well  shut  down,  was  it  not?  A.  Yes. 
We  still  had  Government  contracts  in  operation  at  that 
time,  but  they  had  been  reduced  drastically  bv  the  end  of 
World  War  II. 

Q.  And  your  einaudigraph  department  had  been  dras¬ 
tically  curtailed?  A.  No,  the  einaudigraph  speakers  divi¬ 
sion  was  going  along  in  pretty  good  style. 

Q.  That  was  only  in  relationship  to  the  juke  box  busi- 

618  ness,  was  it  not?  A.  No.  Cinaudigraph  Speakers  was  a 
company  that  Aireon  bought  as  a  wholly-owned  subsidiary 
and  it  was  engaged  on  its  own  in  the  manufacture  and 
sale  of  radio  speakers  to  the  radio  set  manufacturing  indus¬ 
try  and  to  jobbers  throughout  the  country  and  sold  into 
export.  Then  it  had  been  taken  back  into  the  parent  com¬ 
pany  and  was  a  division,  so  to  speak,  of  the  parent  com¬ 
pany. 
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Q.  Now  you  indicated  on  direct  examination  in  response 

to  one  of  Mr.  Hantman’s  questions  that  there  was  a  time 

when  vou  had — 1  believe  vou  used  the  term  several  thou- 
•  * 

sand  employees.  At  the  peak  employment  of  Aireon 
Manufacturing  Corporation,  there  were  several  thousand 
employees. 

Q.  How  many  employees  did  you  have  in  mid  1950? 

A.  Mid  1950? 

[365]  Q.  Yes,  sir.  A.  The  company  was  shut  down  at 
that  time. 

Q.  It  was  practically  shut  down?  A.  It  was  shut  down. 

Sales  were  being  made  on  a  liquidation  basis. 

Q.  So  that  when  you  showed  Mr.  Ivnohl  through  the  g20 
plant  in  1950,  you  were  showing  him  through  practically 
a  ghost  plant,  weren’t  you?  A.  I  was  showing  him  through 
a  plant  that  was  a  shut-down  plant. 

Q.  There  was  no  operation  of  any  kind  going  on  there? 

A.  Cinaudigraph  speakers  was  doing  a  little  fabricating 
and  assembling  of  speakers. 

Q.  And  when  you  showed  Mr.  Knolil  and  Mr.  Robbins 
through  that  plant  at  a  subsequent  date,  the  same  condi¬ 
tion  prevailed?  A.  T  don’t  even  recall  showing  Air.  Robbins 
and  Mr.  Knolil  through  the  plant.  Mr.  Robbins  went 
through  on  his  own,  but  that  condition  prevailed  when  Mr. 
Robbins  went  through. 

Q.  When  Mr.  Robbins  went  through  you  had  a  conver¬ 
sation  with  Mr.  Knolil,  as  T  understand  your  testimony,  in 
your  office?  A.  Yes. 

Q.  Tt  was  during  that  conversation  that  Mr.  Knolil 
showed  you  certain  New  York  newspaper  accounts  of  Mr. 
Freidus  and  his  enterprises?  A.  Tt  was  either  at  that 
time  or  some  time  during  that  day  [366]  or  on  that  visit. 

I  don’t  recall  exactly. 

Q.  At  that  time  you  discussed  the  possibility  of  being 
employed  by  the  new  company  that  was  taking  over  Aireon  ? 

A.  Mr.  Ivnohl  asked  me  if  I  would  be  available  should  lie 
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be  the  successful  bidder  to  be  employed  by  the  new  com¬ 
pany  to  help  put  the  company  back  in  operation. 

Q.  And  you  indicated  that  you  would?  A.  Yes,  sir. 

Q.  Now,  Mr.  Craig,  Aireon  Manufacturing  Corporation 
never  at  any  time  owned  the  building  in  which  it  was 
housed,  did  it?  A.  Not  that  building,  no,  sir. 

Q.  Nor  the  land  on  which  the  building  sat?  A.  No,  sir. 

Q.  Aireon  Manufacturing  Corporation,  in  fact,  leased 
those  premises  from  Minnesota  Avenue,  Inc.?  A.  Yes,  sir. 

Q.  And  you  were  attorney  for  Aireon  Manufacturing 
Corporation  during  the  life  of  that  lease?  A.  I  was  one  of 
the  attorneys. 

023  Q-  And  you  knew,  did  you  not,  that  that  lease  contained 

a  provision  which  precluded  an  assignment  of  it  without 

the  written  consent  of  Minnesota  Avenue,  Inc.?  A.  I  would 

have  to  refresh  mv  recollection  on  that  lease.  If  vou  have 

»  • 

the  lease  available,  I  will  look  at  it,  [367]  but  I  cannot 
attempt  to  remember  all  the  provisions  of  that  lease. 

Mr.  Williams:  Do  you  have  the  lease  here,  Mr. 

Hantman  ? 

Mr.  Hantman:  No.  It  will  be  available. 

By  Mr.  Williams. 

Q.  Well,  don’t  you  recall,  sir,  that  inhibition  against 
assignment  was  contained  on  the  face  of  the  lease,  namely, 
624  that  there  could  be  no  assignment  without  consent  of 
Minnesota  Avenue,  Inc.?  A.  It  is  my  general  recollection 
that  there  was  a  non-assignment  clause  without  the  consent 
of  the  lessor.  Now  what  was  said  or  how  it  was  worded, 
I  do  not  remember. 

Q.  You  remained  on  at  Aireon  Manufacturing  Corpo¬ 
ration  after  RFC  moved  in  and  took  over  the  assets?  A. 
That  is  right. 
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Q.  And  at  that  time,  you  recall,  do  you  not,  that  there 
was  a  question  raised  as  to  whether  RFC  could  execute  a 
valid  assignment  of  the  lease  which  it  had  inherited  by 
foreclosure?  A.  T  did  not  participate  in  any  of  those 
negotiations. 

Q.  I  didn’t  ask  you,  Mr.  Craig,  whether  you  participated 
or  not.  I  am  asking  for  your  recollection  as  to  the  incident 
itself.  Do  you  recall  that  there  was  such  a  question  that 
was  discussed  at  the  factory?  A.  I  don’t  believe  that  T 
ever  heard  it  discussed  at  the  factory. 

[368]  Q.  You  were  present,  were  you  not,  at  the  so-called 
pre-closing  conference  on  September  27,  1950,  at  the  plant  ? 
A.  No,  at  Mr.  Powell’s  office. 

Q.  At  Mr.  Powell’s  office?  A.  Yes. 

Q.  You  were  present  then?  A.  Yes. 

Q.  Mr.  Powell  was  there?  A.  Yes. 

Q.  Mr.  Knohl  was  there?  A.  Yes. 

Q.  Mr.  Parker  was  there?  A.  Yes. 

Q.  And  the  attorney  for  the  RFC,  Mr.  Burrus,  was  there, 
was  he  not?  A.  Yes. 

Q.  A  man  named  Mr.  Martin  was  there?  A.  Yes. 

Q.  Now  do  you  recall  at  that  time  that  a  question  wias 
raised  as  to  whether  or  not  RFC  could  in  fact  sign  a  valid 
lease?  A.  The  question  may  have  been  raised,  but  T  do  not 
have  anv  recollection  of  it  being  raised  while  T  was  there 
that  I  remember  at  this  time. 

Q.  You  don’t  recall  that  conversation  as  having  taken 
[369]  place  between  Mr.  Parker  and  Mr.  Powell?  A.  It 
may  have  been  mentioned.  If  it  was,  I  don’t  have  any 
recollection  of  what  was  said. 

Q.  Now  at  that  time,  what  inventory  was  there  present 
on  the  premises  of  Aireon :  what  did  it  consist  of  basically  ? 
A.  To  my  best  recollection,  it  consisted  of  inventory  that 
had  been  used  on  various  Government  contract  programs 
and  which  had  been  left  over  from  those  contracts. 
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Q.  What  sort  of  stuff  was  it,  Mr.  Craig?  A.  Well,  it  is 
going  to  be  very  difficult  for  me  to  pin-point  it  as  such. 

Q.  I  mean,  just  generally.  I  don’t  mean  to  pin  you  down 
in  details,  but  generally  what  was  it?  A.  Well,  I  can  think 
of  some  racks,  if  that  would  assist  you  any,  that  were  in 
that  part  of  the  stock.  In  addition  to  that,  there  were 
cinaudigraph  radio  speakers.  In  addition  to  that,  there 
were  some  automatic  phonograph  inventory,  hardware, 
radio  components,  such  as  resistors,  capacitors,  trans¬ 
formers,  coils — raw  stock.  That  is  to  the  best  of  my  recol¬ 
lection. 

Q.  There  was  a  lot  of  stuff  there  the  company  hadn’t 
•  g29  been  a^le  to  move:  isn’t  that  so?  A.  Well,  I  -would  answer 
that  question  by  saying  the  inventory  that  was  there  was 
what  was  left  there  at  the  time  the  company  ceased  opera¬ 
tions. 

Q.  A  lot  of  that  inventory  from  the  time  of  the  cessa¬ 
tion  [370]  of  operations  of  the  company  had  become  obso¬ 
lete?  A.  There  was  obsolete  inventory  included  in  the 
inventory. 

Q.  Now  in  this  inventory,  some  of  which  was  obsolete 
and  which  was  left  over  at  the  demise  of  the  company,  what 
else  was  there  in  the  way  of  fixtures  and  equipment?  A. 
You  mean  machinery  and  tools? 

Q.  Yes,  sir.  A.  There  was  a  machine  shop,  sheet  metal 
shop,  welding  equipment,  a  plating  shop,  a  woodworking 
shop,  a  paint  shop,  assembly  lines,  electrical  installations, 
office  furniture.  That  is  to  my  best  recollection. 

Q.  Now,  were  you  still  with  Aireon  at  the  time  when 
these  assets  -were  finally  disposed  of  by  the  RFC  in  1951  ? 
A.  I  left  while  they  were  being  disposed  of. 

Q.  When  RFC  finally  disposed  of  this  inventory,  some 
of  which  was  obsolete,  and  this  group  of  fixtures  that  you 
have  described  for  us  and  this  machinery  that  you  have 
described  for  us,  they  didn’t  assign  any  lease  to  the  pur¬ 
chaser,  did  they?  A.  Really,  it  is  without  my  knowledge, 
but  it  is  my  impression  that  they  did  not. 
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Q.  They  just  auctioned  off  such  stuff  as  was  there  present 
on  the  property?  A.  That  is  right. 

Q.  Is  that  right?  A.  That  is  right. 

[371]  Q.  Now  you  described  for  us  in  response  to  ques¬ 
tions  that  were  propounded  to  you  by  Mr.  Hantman  vari¬ 
ous  meetings  with  Mr.  Knohl  in  Kansas  City,  one  of  which 
you  said  Mr.  Freidus  was  present.  A.  Yes,  sir. 

Q.  You  took  Mr.  Freidus  through  the  plant?  A.  Yes, 
sir. 

Q.  And  that  was  a  very  hurried  expedition,  was  it  not? 

A.  It  was  a  short  trip. 

Q.  And  Mr.  Freidus  made  very  few  comments?  A.  That 

is  right.  632 

Q.  And  ultimately  came  back  to  your  office?  A.  I  pre¬ 
sume  he  did.  I  don't  recall  that  he  came  to  my  office. 

Q.  And  you  and  Mr.  Knohl  simply  undertook  to  explain 
to  him  what  was  there  present  on  the  scene?  A.  T  believe 
that  would  generally  state  the  substance. 

Q.  Then  you  went  to  the  airport  with  him  and  he  left? 

A.  The  discussion  took  place  at  the  airport,  the  way  I 
remember  it. 

Q.  Was  there  any  discussion  on  this  occasion  looking 
toward  your  association  with  the  new  company  which  in¬ 
tended  to  purchase  these  assets?  A.  The  subject  might 

have  been  mentioned.  \  do  not  have  anv  distinct  recollec- 

•• 

tion  of  it.  T  would  rather  be  inclined  [372]  to  believe  that 
it  was. 

Q.  At  any  rate,  it  was  your  expectation  and  your  belief  ^ 
that  you  would  become  associated  in  some  capacity  with 
the  new  company  which  was  bidding  for  these  assets  of 
Aireon?  A.  I  had  stated  in  answer  to  that  question — I 
had  stated  that  in  my  opinion,  to  properly  put  this  com¬ 
pany  back  in  business,  it  would  need  a  sound  financial  state¬ 
ment:  it  would  need  qualified  engineers,  production  men, 
sales  personnel,  and  that  with  the  existing  plant  facilities 
and  equipment  would  lay  the  proper  foundation  for  putting 


212a 


634  Bernard  D.  Craig — For  Government — Cross. 

the  company  back  in  business,  and  if  those  things  had  been 
accomplished  and  if  they  were  the  succesful  bidder,  I  would 
have  been  available  to  go  to  work  or  be  employed  or  re¬ 
tained  by  that  company. 

Q.  When  was  it,  sir,  that  this  company  first  got  into 
financial  difficulties,  Aireon?  A.  I  do  not  believe  I  can 
answer  that  question. 

Q.  When  did  it?  A.  When  a  company  first  gets  into 
financial  difficulties  is  rather  a  difficult  question  to  pin¬ 
point  as  to  time.  But  it  was  short  of  money  and  operating 
capital  for  the  period  immediately  preceding  the  applica¬ 
tion  for  the  RFC  loan,  which  T  believe  was  in  1946  or  7, 
I  forget  which. 

Q.  It  made  efforts  to  secure  loans  from  three  separate 
banks  and  was  turned  down,  did  it  not?  A.  T  do  not  remem¬ 
ber  the  banks  that  you  refer  to  or  the  [373]  efforts  that 
vou  refer  to,  but  efforts  were  made  to  obtain  monev  from 
banking  institutions. 

Q.  Now  while  you  were  serving  as  an  officer  of  Aireon 
during  1950,  you  showed  other  persons  through  the  plant, 
did  you  not?  A.  Yes,  sir. 

Q.  And  these  were  other  persons  who  were  interested 
in  purchasing  the  assets?  A.  Yes,  sir. 

Q.  How  frequently  did  you  do  that?  A.  Well,  T  would 
say  frequently  in  answer  to  that. 

Q.  Did  you  have  any  other  discussions  looking  toward 
your  association  with  other  bidders  in  the  event  that  they 
636  were  successful  in  purchasing  the  company?  A.  Most 
prospective  purchasers  that  desired  to  buy  the  company 
for  operations  as  distinguished  from  liquidation,  felt  that 
it  was  necessary  to  have  some  key  person  who  would  be 
able  to  bring  the  employees  back  in  and  make  that  plant 
operate,  and  that  type  of  a  purchaser  usually  asked  me  if 
I  would  be  available  for  employment  if  they  were  the  suc¬ 
cessful  buyer. 

Q.  Did  New  England  Industries  ask  you  to  do  that?  A. 
Yes,  sir. 
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Q.  Did  Comet  Industries  ask  you  to  do  that  ?  A.  I  don’t 
recall  Comet. 

[374]  Q.  Do  you  recall  the  Lilleston  Company?  A.  I 
don’t  have  any  recollection  of  that  name. 

Mr.  Collins:  Mr.  Craig,  I  have  just  one  or  two  ques¬ 
tions  to  ask  vou,  sir. 

Further  cross-examination  by  Mr.  Collins. 

Q.  On  the  occasion  of  the  pre-closing  conference,  which 
was  September  27,  1950,  as  T  understand  it,  and  when  you 
were  present —  A.  T  didn't  get  the  date,  sir. 

Q.  On  September  27th,  wasn’t  that  the  date  of  the  pre- 
closing  conference?  A.  It  was  somewhere  around  there. 

Q.  Which  was  held  in  Mr.  Powell’s  office  and  these  others 
which  you  have  enumerated  were  present,  I  believe  you 
told  Mr.  Hantman  that  you  had  a  recollection  of  some 
conversation  between  Mr.  Powell  and  Mr.  Knohl  with  refer¬ 
ence  to  the  possibility  of  increasing  the  down  payment? 

A.  Yes,  sir. 

Q.  And  relieving  the  otherwise  restriction  that  was 
placed  on  inventory;  is  that  right?  A.  Yes,  sir. 

Q.  I  believe  you  also  said  that  you  had  a  distinct  recol¬ 
lection  that  Mr.  Knohl  handed  a  check  to  Mr.  Powell;  is 
that  right,  sir?  [375]  A.  He  made  an  offer  of  a  check. 

He  held  it  out.  I  don’t  recall  that  Mr.  Powell  took  the  check, 
but  he  held  out  a  piece  of  paper  that  looked  like  a  check,  639 
but  I  didn’t  see  it. 

Q.  As  you  recall  the  situation  now,  was  anything  else 
turned  over  to  Mr.  Powell?  A.  I  don’t  remember  of  any¬ 
thing  else. 

Mr.  Collins:  That  is  all,  sir. 

The  Court:  Are  there  any  further  questions? 

You  may  be  finally  excused,  Mr.  Craig. 

(Witness  excused.) 
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The  Court:  Ladies  and  gentlemen  of  the  jury,  we 
will  take  our  customary  afternoon  recess. 

(A  short  recess  was  here  taken.) 


Thereupon  Irving  M.  Robbins  was  called  as  a  witness 
bv  and  on  behalf  of  the  Government  and,  being  first  dulv 
sworn,  was  examined  and  testified  as  follow’s: 

Direct  examination  by  Mr.  Hantmav. 

Q.  Give  us  your  name  and  address,  please.  A.  Irving 
M.  Robbins,  34  Daly  Street,  New’  Hyde  Park,  Long  Island, 
New’  York. 

Q.  What  is  your  occupation,  Mr.  Robbins?  A.  Purchas¬ 
ing  agent. 

Q.  Who  do  you  w’ork  for,  sir?  [376]  A.  Electronics 
Center. 

Q.  In  New  York  City?  A.  New  York  City. 

Q.  Were  you  know’n  at  one  time  as  Rabinowitz,  sir?  A. 
Yes,  sir. 

Q.  That  w’as  your  name  at  one  time?  Do  you  know’  the 
defendants  in  this  case?  A.  Yes,  sir. 

Q.  Will  you  tell  us  where  and  when  you  first  met  the 
defendant  Jacob  Freidus?  A.  I  met  Mr.  Freidus  some 
time  at  the  end  of  1949. 

642  Q.  How’ did  you  meet  him,  sir?  A.  I  became  an  employee 
of  Chelsea  Television  Set,  Incorporated. 

Q.  Was  there  any  connection  betw’een  Chelsea  Television 
and  Mr.  Freidus,  if  you  know’?  A.  I  understood  that  Mr. 
Freidus  was  a  principal  in  Chelsea  Television. 

Q.  Who  actually  employed  you?  A.  Mr.  Murray  Daniels 
at  that  time  and  Mr.  Morris  Crittenden. 

Q.  What  did  Chelsea  Television  Company  do;  what  w’as 
their  function?  A.  Chelsea  Television  sold  electrical  ap¬ 
pliances  and  radio  and  television  sets. 
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[377]  Q.  Did  you  sell  an}*  Starrett  TV  sets  there?  A. 

Yes. 

Q.  Did  there  come  a  time,  Mr.  Robbins,  that  you  were 
employed  by  the  Starrett  TV  Company?  A.  T  was  never 
employed  by  Starrett  Television. 

Q.  Did  you  ever  work  with  them?  A.  Yes,  I  worked  with 
them. 

Q.  In  what  capacity,  sir?  A.  As  a  purchasing  agent. 

Q.  How  did  you  get  that  assignment?  I 

Mr.  Williams:  What  was  that,  Mr.  Robbins? 

The  Witness :  As  a  purchasing  agent. 

i  644 

By  Mr.  Hantman. 

Q.  How  did  you  come  to  get  that  assignment,  sir?  A. 

Tt  was  assigned  to  me  by  Mr.  Freidus. 

Q.  When  was  this?  A.  Some  time  in  1950. 

Q.  Have  you  ever  had  occasion  to  visit  a  midwest  plant 
known  as  the  Aireon  Manufacturing  Company?  A.  Yes, 
sir.  i 

Q.  When  was  that?  A.  Some  time  in  1950. 

Q.  Would  it  be  spring,  summer,  fall,  or  winter?  A,  I 
believe  it  was  the  summer  of  1950. 

Q.  How  did  you  happen  to  visit  the  Aireon  plant  during 
[378]  the  summer  of  1950,  sir?  A.  I  was  instructed  by 
Mr.  Freidus  to  accompany  AT r.  doe  Feigenbaum  to  go  down 
to  Kansas  City  with  him.  645 

Q.  What  was  the  purpose  of  your  trip?  A.  To  survey 
and  take  an  inventory  of  the  electronic  components  of  the 
plant. 

Q.  Who  is  Mr.  Joseph  Feigenbaum?  A.  Mr.  Joseph 
Feigenbaum  is  a  relation  by  marriage  to  Mr.  Freidus. 

Q.  Was  he  in  any  way  connected  with  Starrett  TV  Com¬ 
pany?  A.  At  that  particular  moment,  T  do  not  know. 

Q.  Did  Mr.  P>eidus  in  any  way  indicate  to  you,  sir,  why 
he  wanted  you  to  go  to  the  Aireon  plant?  A.  At  that  time 
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he  just  instructed  me  to  accompany  Mr.  Feigenbaum  to 
take  the  inventory  of  the  electronic  inventory  of  that  plant 
or  survey  the  plant. 

Q.  How  did  you  go  to  Kansas  City,  sir?  A.  We  went 
by  plane. 

Q.  Who  paid  for  the  trip? 

Mr.  Margiotti:  That  is  objected  to  as  being  imma¬ 
terial. 

The  Court:  Well,  there  is  a  question  of  relation. 
Let  me  put  it  to  you  this  way:  You  had  mentioned  in 
your  previous  testimony  you  worked  as  a  purchasing 
^  agent.  The  Court  didn’t  quite  follow  you.  Did  you 

have  a  salary,  a  commission,  or  drawing  account,  or 
in  what  manner  were  you  employed  as  a  [379]  pur¬ 
chasing  agent? 

The  Witness:  I  was  paid  by  Chelsea  Television 
Center  and  I  functioned  at  Starrett  Television  as  a 
purchasing  agent. 

The  Court:  Purchasing  agent  for  whom? 

The  Witness:  For  Starrett  Television. 

The  Court:  For  Starrett? 

The  Witness:  Television. 

The  Court:  Paid  by  Chelsea? 

The  Witness:  Paid  by  Chelsea. 

The  Court:  This  may  have  a  bearing.  Would  you 
come  to  the  bench? 

648  (Thereupon  counsel  approached  the  bench,  where 

the  following  proceedings  were  had  out  of  the  hearing 
of  the  jury:) 

The  Court:  What  is  your  proffer  on  the  question? 

Mr.  Hantman:  The  only  point  the  Government  is 
seeking  to  make,  if  the  Court  please,  is  the  fact  that 
Mr.  Freidus  subsidized  this  entire  trip.  It  was  actually 
paid  through  Joseph  Feigenbaum. 

The  Court:  How  would  this  man  know  that  except 
Feigenbaum  told  him  that? 
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Mr.  Hantman:  Well,  Freidus  told  him  to  go  out 
there.  He  comes  back  and  makes  a  report  to  Freidus 
when  he  gets  back  and  delivers  information  to  him. 

The  Court:  Yes,  I  follow  that.  Now*  where  does  he 
know  that  Freidus  was  subsidizing,  as  you  sav,  the 
trip? 

[380]  Mr.  Hantman:  I  don’t  think  he  knows  that 
directly.  j 

The  Court:  It  sounds  like  hearsay.  , 

Mr.  Margiotti:  That  is  the  point  I  was  raising. 

The  Court:  I  sustain  it,  then. 

Mr.  Hantman:  We  wouldn’t  press  that  point. 

The  Court:  Very  well.  g5Q 

( Counsel  thereupon  resumed  their  places  at  the  coun¬ 
sel  table  and  the  following  proceedings  were  held  in 
open  court. )  j 

By  Mr.  Hantman. 

Q.  When  you  went  to  Kansas  City  by  plane,  Mr.  Robbins, 
with  Mr.  Feigenbaum,  did  you  pay  your  w^ay  there?  A. 

No,  sir. 

Q.  Did  you  pay  your  way  coming  back?  A.  No,  sir. 

Q.  Now  when  you  got  to  Kansas  City  with  Mr.  Feigen¬ 
baum,  what  did  you  and  he  do?  A.  We  went  to  the  Hotel 
Meulbach  at  Kansas  City. 

Q.  After  you  got  to  the  hotel,  did  you  go  to  any  specific 
room  or  lobby  or  what?  A.  At  that  time  Mr.  Feigenbaum 
made  a  call  and  we  went  to  a  room. 

Q.  Whose  room  was  it  or  who  was  there  •when  you  went 
to  the  room?  A.  There  was  another  man  there. 

Q.  Who  was  he?  [381]  A.  I  understand  he  was  Larrv 
Knohl. 

Q.  Do  you  know  the  defendant  Larry  Knohl?  A.  Yes, 

I  do. 
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Q.  Is  he  in  court  today?  A.  Yes,  sir. 

Q.  Do  you  see  him?  A.  Yes,  sir. 

Q.  Point  him  out.  A.  Right  there,  sir  (indicating). 

Mr.  Margiotti:  You  are  pointing  at  me.  We  will 
have  Mr.  Knohl  stand  up.  Stand  up,  Mr.  Knohl. 

(Mr.  Knohl  arose.) 

By  Mr.  Hantman. 

Q.  Is  that  the  man  you  saw  in  the  room  on  that  occasion  ? 
A.  That  is  correct,  sir. 

653  Mr.  Hantman:  Mav  the  record  show  the  witness 

•• 

has  pointed  to  the  defendant  Knohl,  your  Honor? 

By  Mr.  Hantman. 

Q.  Now,  did  you,  or  Mr.  Feigenbaum  in  your  presence, 
have  a  conversation  with  Mr.  Knohl?  A.  There  were  con¬ 
versations  in  the  room,  sir. 

Q.  Will  you  tell  us  what  they  were?  A.  I  did  not  over¬ 
hear  the  conversation,  the  essence  of  the  conversation. 

Q.  You  didn’t  take  part  in  them?  [382]  A.  No,  sir. 

Q.  Was  this  a  conversation  between  Mr.  Feigenbaum  and 
Mr.  Knohl?  A.  It  was,  sir.  There  was  conversation — let 
me — about  the  trip.  I  want  to  make  that  point.  I  mean, 
054  there  wasn’t  absolute  silence  in  the  room. 

Mr.  Margiotti:  There  wasn’t  absolute  what? 

The  Witness:  Silence  in  the  room. 

By  Mr.  Hantman. 

Q.  Did  you  hear  any  other  conversation  or  the  substance 
of  it;  did  you  hear  what  it  was  about?  A.  No,  sir. 


219a 


Irving  M.  Robbins — For  Government — Direct.  655 

Q.  Do  you  know  a  man  by  the  name  of  Bernard  Craig? 

A.  Yes,  sir. 

Q.  When  and  where  did  you  meet  him?  A.  We  were 
introduced  at  the  Aireon  plant  the  same  day.  Mr.  Knohl 
introduced  him  to  Mr.  Feigenbaum.  Mr.  Feigenbaum  intro¬ 
duced  me  to  Mr.  Craig  at  the  time  as  far  as  I  can  remember. 

Q.  As  far  as  you  know,  is  he  the  witness  who  preceded 
you  to  the  stand?  A.  That  is  correct. 

Q.  You  went  to  this  Aireon  plant  in  Kansas  City,  Kansas ; 
is  that  right?  A.  Yes,  that  is  right. 

Q.  Who  accompanied  you?  Who  v-ent  there  with  you? 

[383]  A.  Mr.  Feigenbaum  and  Mr.  Knohl. 

Q.  When  you  got  there  what,  if  anything,  did  you  do?  ggg 
A.  We  wrere  introduced  to  Mr.  Craig. 

Q.  After  the  introductions  were  over,  all  the  formalities 
were  dispensed  with,  what,  if  anything,  did  you  do?  A.  Mr. 
Feigenbaum  went  to  take  the  machine  inventory  and  I  w^ent 
and  proceeded  to  take  the  electronic  inventory. 

Q.  Where  did  Mr.  Knohl  go,  if  you  know?  A.  I  think 
he  remained  in  one  of  the  inner  offices. 

Q.  Was  anyone  there  with  him?  A.  I  do  not  recall 
whether  anyone  was  with  him. 

Q.  Do  you  recall  any  conversation  you  had  with  Mr. 
Knohl  concerning  this  inventory  at  the  plant?  A.  It  was 
some  time  in  the  middle  of  the  inventory  that  there  was  a 
question  raised  by  Mr.  Knohl  about  some  wire  stock  there 
and  there  was  a  disagreement,  a  matter  of  opinion,  between 
what  I  thought  and  he  thought.  That  is  about  the  essence  ^ 
of  that  conversation. 

Q.  At  the  time  you  had  this  argument  with  Mr.  Knohl 
about  the  wire  stock,  was  anyone  else  present?  A.  T  don’t 
think  there  was. 

Mr.  Margiotti:  He  didn’t  say  argument.  He  said 
that  was  a  discussion. 

The  Court:  Go  ahead,  gentlemen. 
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Mr.  Hantman:  Disagreement. 

[384]  Mr.  Margiotti :  Disagreement. 

By  Mr.  Hantman. 

Q.  Did  you  ever  hear  any  more  about  this  conversation 
from  either  Mr.  Knohl  or  Mr.  Freidus  on  a  subsequent 
occasion?  A.  I  remember  when  I  returned,  it  was  a  short 
period  after  I  returned,  and  I  think  Mr.  Freidus  mentioned 
the  fact  that  I  irked  Mr.  Knohl  a  little. 

Q.  Did  he  say  anything  else  that  you  recall?  A.  To  the 
exact  words,  I  don’t  remember  exactly  what  he  said. 

Q.  Do  you  remember  the  substance  of  it,  if  he  said  any¬ 
thing  else?  A.  He  gave  me  the  impression  that  I  shouldn’t 
have  irked  him  so  much. 

Mr.  Margiotti:  Shouldn’t  have  what? 

The  Witness;  Trked,  irked. 

Mr.  Margiotti :  Irked.  I  thought  you  said  hurt. 

(Laughter.) 

By  Mr.  Hantman. 

Q.  How  long  did  it  take  you  to  make  this  inventory  at 
the  Aireon  plant?  A.  Approximately  31/*  to  4  hours. 

Q.  And  after  you  completed  the  inventory,  did  you  re¬ 
turn  to  New  York  then  ?  A.  We  returned  to  New  York. 

660  [385]  Q.  Was  this  by  plane?  A.  By  plane. 

Q.  Who,  if  anyone,  was  with  you?  A.  Mr.  Feigenbaum. 

Q.  Now  when  you  got  back  to  New  York,  you  went  to 
the  Starrett  TV  Company;  is  that  correct?  A.  When  we 
got  back  to  New  York,  I  went  home. 

Q.  Yes,  but  there  came  a  time  when  you  went  to  the 
Starrett  TV  Company?  A.  The  following  day. 

Q.  Now  what  did  vou  do  with  the  information  vou 
gathered  when  you  went  out  to  the  plant  and  took  this 
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plant  inventory?  A.  I  turned  the  inventory  in  to  Mr. 
Freidus’  office  and  at  some  time  or  other  we  discussed  my 
findings. 

Q.  Did  you  make  a  report  or  a  list  or  something  like 
that?  A.  I  made  a  list. 

Q.  What  did  you  do  with  that  list,  sir?  A.  I  turned  it 
in  to  Mr.  Freidus’  office. 

Q.  Did  you  ever  have  any  conversation  with  Mr.  Freidus 
relative  to  this  report  on  the  inventory  you  took  out  at 
the  Aireon  plant?  A.  I  told  him  the  inventory  looked  like 
it  was  a  useful  type  of  inventory  that  can  be  utilized  in 
our  industry. 

Q.  And  what,  if  anything,  did  Mr.  Freidus  say  when  you  gg2 
[386]  told  him  that?  A.  I  don’t  recall  exactly  what  he 
said. 

Q.  Why  did  you  give  Mr.  Freidus  this  inventory  or 
turn  it  in  to  his  office?  At  whose  instructions  was  that? 

A.  Mr.  Freidus’  instructions. 

Q.  He  had  told  that  to  you,  had  he  ?  A.  Pardon  me  ? 

Q.  He  had  told  you  to  turn  in  that  inventory  list  to  him? 

A.  He  told  me  to  return  a  report  in  to  him,  the  survey. 

Q.  Now  after  you  turned  this  report  in  or  at  any  time, 
before  or  after  you  turned  the  report  in,  did  you  ever  see 
Mr.  Knohl  on  the  premises  of  Starrett  Television  Corpo¬ 
ration?  A.  Yes. 

Q.  Did  you  ever  see  him  on  Starrett  premises  subse¬ 
quent  to  August,  1950,  that  is,  the  time  approximately  the 
summer  of  1950  when  vou  went  out  to  make  this  inventory? 

*  V 

A.  Yes,  sir. 

Q.  Did  you  ever  hear  any  discussions  between  Mr.  Knohl 
and  Mr.  Freidus  concerning  the  Aireon  plant?  A.  There 
were  discussions  about  Aireon,  about  a  plant  in  Kansas 
City. 

Q.  When  do  you  recall  hearing  those  discussions?  A. 

Some  time  in  the  middle  of  1950. 
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Q.  Before  or  after  you  went  out  to  make  your  plant 
inventory?  [387]  A.  I  believe  it  was  after. 

Q.  Can  you  tell  us  any  of  the  details  of  those  conversa¬ 
tions  concerning  Aireon?  A.  I  don't  recall  any. 

Q.  On  how  many  occasions  did  you  hear  them  discuss 
the  matter?  A.  The  best  that  I  can  recall  is  about  once. 

Mr.  Margiotti:  About  how  many  times? 

The  Witness:  Once,  one  time. 

By  Mr.  Hantman. 

Q.  Did  you  ever  hear  Mr.  Freidus  discuss  the  financial 
^65  structure  of  Starrett  TV  with  anyone?  Will  you  answer 
the  question?  A.  Yes. 

Q.  With  whom  did  you  hear  him  have  these  discussions? 
A.  With  Murray  Daniels  and  Mitchell  Fein  at  various, 
different  times. 

Q.  Over  what  period  of  time,  sir?  A.  From  about  three 
months  to  four  months. 

Q.  Was  this  in  1950  or  '49  or  when?  A.  It  was  towards 
the  end  of  1949  and  the  beginning  of  1950. 

Q.  Do  you  recall  the  details  of  the  conversation :  do  you 
recall  what  was  said  by  Mr.  Freidus  and  what  replies,  if 
[388]  any,  were  made  by  Mr.  Daniels  and  Mr.  Fein?  A. 
Mr.  Freidus  was  very - 

666  Mr.  Collins:  Wait  a  moment.  Your  Honor,  I  take 

it  the  point  that  was  made  at  the  bench  at  the  previ¬ 
ous  conference  will  apply  in  this  instance  as  previ¬ 
ously? 

The  Court :  Yes,  and  it  will  apply  to  the  line  of  testi¬ 
mony  on  the  second  count  of  the  indictment. 
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By  Mr.  Hantman. 

Q.  Go  ahead.  What  were  the  details  of  the  conversation 
between  Mr.  Freidus  and  Mr.  Daniels  and  Mr.  Fein  rela¬ 
tive  to  the  financial  structure  of  the  Starrett  TV  Com¬ 
pany?  A.  Mr.  Freidus  was  very  disturbed  about  the  way 
Mr.  Mitchell  and  Mr.  Fein  wTas  running  the  business. 

Q.  And  what,  if  anything,  did  he  say  and  what  replies 
were  received,  that  you  recall? 

Mr.  Collins:  We  object  to  this  testimony,  your 
Honor.  What  pertinency  or  materiality  does  this  have? 

The  Court:  Yes.  You  better  come  to  the  bench. 

I  don’t  know  what  this  will  lead  to. 

(Counsel  thereupon  approached  the  bench,  where 
the  following  proceedings  were  had  out  of  the  hearing 
of  the  jury:) 

Mr.  Hantman:  In  the  second  count  of  this  indict¬ 
ment,  your  Honor,  the  Government  alleges  that  there 
were  certain  false  statements  relative  to  the  financial 
condition  of  Starrett  Television  Corporation  as  of  a 
certain  date  which  were  knowingly  [389]  made  by  both 
of  these  defendants,  and  T  think  this  question  is  very 
material  and  relevant  to  that  very  point,  namely,  that 
the  defendant  Freidus  knevT  and  w7as  familiar  with 
the  financial  structure  of  the  Starrett  TV  Company 
during  this  period. 

Mr.  Margiotti:  What  period?  6G9 

The  Court:  One  of  your  great  problems  is  your 
third  count,  and  I  have  been  in  error  in  referring  to 
it  as  the  second  count,  because  the  first  count  is  out. 

The  time  alleged  in  the  conspiracy  is  between  July  1, 

1950,  and  continuing  thereafter  until  about  November 
1,  1950.  Now’  this  conversation  is  alleged  to  have  oc¬ 
curred  toward  the  end  of  1949  and  at  the  beginning 
of  1950. 
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Mr.  Margiotti:  1950.  That  is  the  question  I  was 
going  to  raise. 

The  Court:  It  is  not  alleged  to  be  within  the  date 
of  the  conspiracy. 

Mr.  Hitz:  Didn’t  he  say  it  was  after  the  inventory? 

Mr.  Margiotti:  No,  he  didn’t.  He  said  the  latter 
part  of  ’49  or  the  beginning  of  ’50. 

Mr.  Williams :  That  was  his  conversation  with 
Freidus. 

The  Court :  I  have  got  a  note  on  it.  Your  objection 
is  it  is  beyond  the  scope  of  the  indictment? 

Mr.  Margiotti:  That  is  right. 

67^  Mr.  Hantman:  Your  Honor,  I  think  it  goes  to  the 

second  count  primarily. 

[390]  The  Court :  That  is  what  I  am  talking  about. 

Mr.  Hantman:  What  I  am  referring  to  is  the  sub- 
stance  of  the  second  count. 

Mr.  Hitz:  It  is  an  admission. 

Mr.  Williams:  What  are  you  going  to  show  that  he 
said? 

Mr.  Hantman:  That  he  knew  that  there  were  losses 
in  this  firm,  that  he  had  poured  in  very  much  money 
into  this  firm  and  there  was  no  realization  of  it.  He 
knew  the  financial  condition  of  this  company. 

Mr.  Margiotti :  I  don’t  see  how  that  substantiates 
your  position  at  all. 

Mr.  Hitz:  Well,  the  financial  statement  as  of  Feb- 
D<  ruary  2nd,  the  important  one,  shows  it  is  an  important 

one. 

Mr.  Margiotti:  February  2Sth,  you  mean? 

Mr.  Hitz:  Yes. 

Mr.  Williams:  That  isn’t  an  operating  statement, 
Mr.  Hitz. 

Mr.  Hitz:  It  is  a  financial  statement  showing  they 
are  above  water. 
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The  Court:  Let  me  say  to  you,  the  Court  has  been 
waiting  to  find  this  statement  of  August  2,  1950.  That 
hasn’t  shown  up  in  the  evidence  yet. 

Mr.  Hantman:  It  is  going  to  come. 

Mr.  Williams :  They  have  produced  it,  your  Honor. 

Mr.  Margiotti:  They  have  produced  it.  It  is  No. 

14.  *  ! 

Mr.  Williams:  Government  14  is  that  statement, 
your  Honor. 

[391]  The  Court:  Let’s  take  the  proffer  as  the 
Government  makes  it  on  the  second  count.  Why  do 
you  say  the  conversation  in  1949  or  the  beginning  of 
1950  is  germane  here?  @74 

Mr.  Hantman :  Because  it  relates  to  the  very  finan¬ 
cial  statement  which  is  the  basis  of  this  second  count. 

The  financial  position  of  Starrett  Television  Corpora¬ 
tion  Freidus  knew  and  the  evidence  will  show - 

Mr.  Margiotti:  Knew  what? 

Mr.  Hantman :  Knew  that  it  was  not  in  accord  with 
the  financial  statement  which  he  has  given  to  the 
Government.  j 

The  Court:  Is  this  man  going  to  say  that  he  had  a 
conversation  with  Murray  Daniels  or  Mitchell  Fein 
that  Mr.  Freidus  said  the  statement  that  was  furnished 
to  the  Government  in  this  Kansas  City  transaction  is 
not  in  accordance  with  the  facts? 

Mr.  Hantman:  No,  sir.  What  he  will  say  is,  I 
poured  money  into  this  thing  and  all  you  show  me  is 
losses.  I 

Mr.  Williams:  Your  Honor,  at  the  time  this  state¬ 
ment  was  made,  according  to  this  witness,  they  hadn’t 
been  begun  negotiating  on  Aireon,  and  this  statement 
wasn’t  even  in  existence. 

The  Court :  That  is  right.  You  don’t  have  to  worry 
about  that.  I  am  clear  that  it  doesn’t  come  under  the 
second  count.  ; 
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Mr.  Margiotti:  Your  Honor,  if  it  is  admissible  at 
all,  it  is  not  admissible  against  Knohl,  nor  admissible 
against  Freidus,  if  it  is. 

[392]  The  Court:  It  comes  at  a  date  prior  to  all 
the  allegations  in  either  the  second  or  the  third  counts 
of  the  indictment.  Your  objection  is  that  it  is  beyond 
the  scope  and  I  will  sustain  it. 

(Counsel  thereupon  resumed  their  places  at  the  coun¬ 
sel  table  and  the  following  proceedings  were  held  in 
open  court:) 

Mr.  Hantman:  No  further  questions. 

Mr.  Williams:  I  have  no  questions  on  behalf  of  the 
defendant  Freidus,  your  Honor. 

Mr.  Collins:  We  haven't  any  questions. 

The  Court:  You  may  be  finally  excused. 

(Witness  excused.) 


Thereupon  Thomas  A.  Williams  was  called  as  a  witness 
by  and  on  behalf  of  the  Government  and,  being  first  duly 
sworn,  was  examined  and  testified  as  follows: 

Direct  examination  by  Mr.  Hantman. 

Q.  Give  us  your  name  and  address,  please.  A.  Thomas 
678  A.  Williams,  9401  Flower  Avenue,  Silver  Spring,  Mary¬ 
land. 

Q.  Your  occupation,  Mr.  Williams?  A.  I  am  an  ex¬ 
aminer  at  the  Reconstruction  Finance  Corporation,  Liqui¬ 
dation  Division. 

Q.  Will  you  keep  your  voice  up  so  I  can  hear  you  all  the 
[393]  was  over  here?  A.  I  am  an  examiner  at  the  Recon¬ 
struction  Finance  Corporation,  Liquidation  Division. 
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Q.  Will  you  keep  your  voice  up  so  I  can  hear  you  all  the 
[393]  way  over  here?  A.  I  am  an  examiner  at  the  Re¬ 
construction  Finance  Corporation,  Liquidation  Division. 

Q.  Were  you  so  employed,  Mr.  Williams,  in  August  and 
September  of  1950?  A.  I  was. 

Q.  Do  you  know  a  gentlemen  by  the  name  of  Leo  Parker? 

A.  I  did  at  that  time. 

Q.  Did  you  ever  have  any  contact  with  Mr.  Leo  Parker 
in  connection  with  the  purchase  of  an  Aireon  Manufactur¬ 
ing  Company  of  Kansas  City,  Kansas?  A.  I  did.  ■ 

Q.  Directing  your  attention  to  August  1st  or  2nd  of 
1950,  do  you  recall  whether  or  not  you  saw  Mr.  Parker  on 
that  date,  sir?  A.  He  was  in  my  office,  I  think,  on  August  ggQ 
1st  or  2nd. 

The  Court :  For  the  record,  Mr.  Williams,  where  is 
vour  office? 

The  Witness:  At  811  Vermont  Avenue. 

The  Court :  In  the  District  of  Columbia  ? 

The  Witness:  In  the  District  of  Columbia,  yes. 

By  Mr.  Hantman. 

Q.  Now  on  this  occasion  that  Mr.  Parker  came  to  see 
you,  Mr.  Williams,  did  he  present  you  with  any  docu¬ 
ments?  A.  I  think  it  was  on  August  2nd  I  received  a 
document  [394]  from  him,  if  I  am  not  mistaken. 

Q.  I  show  you  Government  Exhibit  No.  15  and  15-A  for  681 
Identification  and  I  ask  you  to  examine  those  and  tell  us 

whether  vou  can  identifv  them? 

•  • 

(The  documents  referred  to  were  marked  Govern¬ 
ment  Exhibits  15  and  15-A  for  Identification.) 

A.  I  think  I  can  identify  this.  This  has  our  Liquidation 
Division  stamp  on  it,  and  also  a  statement  here  of  the  Star- 
rett  Television. 
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Q.  Would  you  keep  your  voice  up?  I  don’t  know  whether 
the  jurors  at  the  far  end  of  the  jury  box  can  hear  you. 
A.  I  can  identify  both  items  through  our  Liquidation  Divi¬ 
sion  stamp. 

Q.  Did  these  two  documents  come  into  your  possession 
on  August  2,  1950?  A.  They  did. 

Q.  How  did  they  get  to  you?  A.  As  I  recall,  they  were 
delivered  by  Mr.  Leo  Parker. 

Q.  And  these  are  part  of  the  official  records  of  the  RFC, 
are  thev?  A.  Thev  are. 

V  % 

Q.  Did  you  ever  see  Mr.  Parker  at  any  time  later  that 
month,  sir?  A.  I  did. 

683  Q-  Do  y°u  reeaU  when  that  was?  [395]  A.  It  possibly  was 
the  latter  part  of  August,  around,  T  would  sav,  after  the 
20th. 

Q.  Did  you  receive  any  further  communications  or  docu¬ 
ments,  rather,  from  Mr.  Parker,  on  that  occasion?  A.  1 
think  at  that  time  we  received  a  re-entry  of  the  proposal 
that  had  been  made  to  purchase  the  Aireon  Plant. 

Q.  I  show  you  Government  Exhibit  16  for  Identification 
and  ask  you  whether  you  can  identify  that  document? 

(The  document  referred  to  was  marked  Government 
Exhibit  16  for  Identification.) 

A.  That  came  into  our  office,  and  I  see  initials  there 

which  I  can  identifv  them  bv. 

•> 

684  Q.  Those  are  the  initials  of  who,  sir?  A.  An  examiner 
by  the  name  of  Watson,  W.  P.  Watson. 

Q.  He  is  in  your  office:  is  that  correct?  A.  He  was  in 
my  office  at  that  time. 

Q.  This  is  part  of  the  official  office  files?  A.  That  is  right. 

Q.  You  got  this  document  from  whom,  sir?  A.  I  am  sure 
that  was  delivered.  I  am  sure  that  was  delivered  bv  Mr. 
Parker. 
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Q.  I  show  you  a  document  marked  Government’s  No.  3 
for  Identification  and  ask  vou  whether  vou  can  identify 

»  w  •> 

that  letter?  A.  I  can  identify  it  by  our  stamp. 

[396]  Q.  And  that  is  in  the  official  RFC  records?  A. 

That  is  part  of  the  official  RFC  records. 

Mr.  Hantman :  The  Government  will  offer  Govern¬ 
ment’s  15,  Government’s  16,  and  Government’s  3. 

Mr.  Williams:  Were  all  of  these  delivered  bv  Mr. 

* 

Parker? 

The  Witness:  As  far  as  I  can  recollect,  they  were 

delivered  bv  Mr.  Parker. 

*  ! 

Mr.  Hantman :  I  am  sorry,  your  Honor,  it  has  been 
called  to  my  attention  that  they  are  15,  15- A,  16  and  3. 

The  Court:  Four  in  all? 

Mr.  Hantman :  Four  documents  in  all. 

The  Court:  Any  objection? 

Mr.  Margiotti:  Yes,  your  Honor. 

The  Court :  Come  to  the  bench,  then. 

(Thereupon  counsel  approached  the  bench,  were  the 
following  proceedings  were  had  out  of  the  hearing  of 
the  jury.) 

Mr.  Margiotti :  I  assume  you  are  offering  15-A  as 
a  part  of  15  in  order  to  show  the  statement  alleged  in 
the  indictment ;  is  that  right  ? 

Mr.  Hantman:  Yes. 

Mr.  Margiotti:  We  object  to  it  for  the  reason  that  537 
it  is  generally  incompetent,  irrelevant  and  immaterial, 
and  in  the  present  state  of  the  record,  it  is  conclusively 
shown  that  this  statement  was  rejected  by  the  RFC 
and  not  considered  for  the  reason  it  wasn’t  a  current 
statement  and  asked  that  a  [397]  current  statement  be 
submitted  in  its  place.  Therefore,  they  did  not  rely 
on  it,  so  they  testified. 

Mr.  Williams:  They  didn’t  accept  it.  They  rejected 
it. 
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Mr.  Margiotti :  They  rejected  it  and  said  they 
wanted  a  current  statement.  Therefore,  it  was  not 
material. 

Mr.  Williams:  The  testimony  of  Mr.  Powell  was  to 
that  effect. 

Mr.  Margiotti:  It  was  left  to  him. 

Mr.  Williams:  Yes,  sir. 

The  Court:  Are  there  any  other  objections  to  it? 

Mr.  Margiotti:  That  is  the  only  objection,  I  think, 
your  Honor,  that  would  have  any  merit  to  it  at  all. 

The  Court :  As  the  Court  gains  the  picture  from  the 
testimony,  the  financial  statement  previously  shown  the 

689  witness  in  Kansas  City - 

Mr.  Hantman:  The  witness  Powell,  your  Honor. 

Mr.  Williams:  Thomas  Powell. 

The  Court:  Mr.  Powell  is  the  same  one  which  is  at¬ 
tached  to  the  present  Government  Exhibit  15? 

Mr.  Williams:  Yes,  sir. 

Mr.  Margiotti:  Only  it  is  a  copy  of  it. 

Mr.  Hitz:  There  are  two  different  copies. 

Mr.  Margiotti :  And  he  had  accepted  it  before  he  got 
that  copy. 

The  Court :  The  Court  has  only  spot-checked  it,  but 
it  [398]  looks  exactly  the  same  duplicate. 

Mr.  Hantman :  They  are  exactly  the  same  document 
except  one  was  delivered  in  Kansas  City,  Kansas,  to 
Mr.  Powell  and  this  copy  was  delivered  to  Mr.  Powell 

690  in  Washington,  D.  C.,  on  August  2, 1950. 

Mr.  Margiotti:  Yes,  but  RFC  left  the  entire  matter 
up  to  Mr.  Pow'ell  and  said  that  the  financial  arrange¬ 
ment,  the  financial  condition  of  the  proposed  purchaser 
had  to  be  satisfactory  to  him. 

Mr.  Hantman:  If  Mr.  Powell  didn’t  accept  it,  it 
doesn’t  follow  that  the  board  didn’t  accept  it  or  didn’t 
even  relv  on  it. 
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Mr.  Margiotti :  He  said  he  did  not  rely  on  it  and  re¬ 
jected  it. 

The  Court :  Is  there  any  further  testimony  that  the 
Government  has  as  to  board  action  in  Washington, 

D.  C.  and  what  is  the  connection  between  that  and  the 
letter  that  went  out  to  Mr.  Powell  telling  him  it  could 
be  accepted  subject  to  certain  conditions? 

Mr.  Hantman:  The  board,  if  the  Court  please,  act¬ 
ing  on  the  strength  of  these  various  proposed  bids  by 
the  Starrett  Television  Corporation,  on  August  31st 
agreed  to  sell  these  assets  to  the  Starrett  Television 
Corporation  and  they  entered  those  negotiations  with 
the  idea  of  doing  that. 

The  Court:  Now  you  speak  of  it  as  a  series  of  bids. 

I  [399]  gather  that  it  is  a  series  of  letters,  isn’t  it? 

Mr.  Hantman :  Well,  each  letter  is  another  bid,  if  the 
Court  please. 

The  Court:  I  understand.  I  gain  the  impression, 
looking  at  the  indictment  as  a  cold  matter,  that  there 
was  an  actual  financial  statement  dated  October  2, 1950. 

Am  I  in  error  on  that? 

Mr.  Williams:  Yes.  The  statement  is  dated  Febru¬ 
ary  28, 1950,  your  Honor,  sent  in  on  August  2nd. 

Mr.  Margiotti:  That  is  right. 

Mr.  Hantman :  Tt  is  dated  May  4th,  as  of  February 
28,  1950. 

Mr.  Margiotti :  Here  is  your  date,  August  2nd. 

Here  is  where  they  get  that  date.  G93 

The  Court :  I  see.  The  matter  is  described  in  para¬ 
graph  7  of  the  second  count.  Very  well,  gentleman,  is 
there  anything  else? 

Mr.  Margiotti :  Yes,  your  Honor,  one  thing.  I  want 
to  call  your  attention  to  the  fact —  I  don’t  remember 
the  Government  exhibit  number — but  it  was  the  letter 
sent  by  the  RFC  to  Mr.  Powell  in  which  he  was  directed 
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to  deal  with  the  Starrett  people,  and  I  want  to  call  your 
particular  attention  to  what  was  said.  It  says  this: 
“Financial  condition  of  the  purchaser  shall  be  satis¬ 
factory  to  vou.” 

The  Court:  That  is  paragraph  M. 

[400]  Mr.  Margiotti:  Paragraph  M  of  Exhibit  12. 
Mr.  Powell  testified  when  he  saw  this  statement,  he  ob¬ 
served  it  wasn’t  current.  It  was  an  old  statement :  had 
no  value.  He  did  not  rely  on  it;  returned  it  and  said 
he  wanted  a  current  statement.  Now  how  could  this  be 
the  subject  of  a  falsity? 

Mr.  Williams :  Further,  your  Honor,  he  further  said 
that  the  practice  of  the  agency  was  not  to  accept  an  in¬ 
terim  financial  statement,  unaudited,  that  was  over  30 
days  old. 

The  Court:  Yes,  I  recall  that  quite  distinctly.  Now 
the  ruling  of  the  Court  is  going  to  be  that  I  am  going 
to  receive  these  as  part  of  the  Government’s  case.  I 
assume  at  the  appropriate  time  you  will  raise  the  en¬ 
tire  matter. 

Mr.  Margiotti :  All  right,  your  Honor.  I  thought  it 
was  best  to  raise  it  now. 

The  Court:  Yes,  I  think  you  should — subject  to  the 
objection. 

Mr.  Margiotti :  That  is  as  to  the  three  exhibits? 

The  Court :  All  four. 

(Government  Exhibits  3,  15,  15-A,  and  16,  prevously 
marked  for  Identification,  were  received  in  evidence.) 

Mr.  Hantinan :  May  I  read  these  letters  to  the  jury, 
your  Honor? 

The  Court:  Yes,  sir. 

( Counsel  thereupon  resumed  their  places  at  the  coun¬ 
sel  table  and  the  following  proceedings  were  had  in  open 
court.) 


233a 


Thomas  A.  Williams — For  Government — Direct .  697 


[401]  Mr.  Hantman :  With  the  Court’s  permission,  I 
would  like  to  read  to  the  jury  Government  Exhibit  15  in 
evidence,  which  is  a  letter  on  Starrett  Television  Cor¬ 
poration  stationery,  dated  August  2, 1950.  It  bears  the 
stamp  “Business  Loan  Branch  Liquidation,  Received 
Aug.  2,  1950.” 

“Reconstruction  Finance  Corporation 
811  Vermont  Avenue,  N.W. 

Washington,  D.  C. 

“Attention :  Mr.  Tom  Williams 

“Subject:  In  re  Aireon  Manufacturing  Company, 

Kansas  City,  Kansas. 

“Gentlemen : 

“Referring  to  our  bid  dated  July  26, 1950,  which  was  sub¬ 
mitted  to  your  Kansas  City  office,  in  connection  with  the 
proposed  purchase  of  the  above  company;  ; 

“We  hand  you  herewith,  financial  statement  of  our  com¬ 
pany  as  of  February  28,  1950,  which  is  the  latest  state¬ 
ment  we  have  immediately  available.  Since  the  above  date, 
$200,000  has  been  added  to  our  capital  structure,  so  that 
our  net  worth  today  is  approximately  $650,000.  We  will, 
of  course,  furnish  you  a  current  statement,  if  desired.  In 
this  connection,  we  wish  to  state  that  the  $300,000  which  we 
propose  to  expend  in  the  purchase  and  operation  of  Aireon, 
will  be  additional  capital  and  will  not  in  any  way  deplete 
the  assets  of  Starrett  Television  Corporation. 

[402]  “We  also  wish  to  advise  that  it  is  agreeable  with 
us  to  have  the  amortization  payments  monthly  rather  than 
quarterly. 

“It  is  understood,  of  course,  that  our  bid  is  contin¬ 
gent  upon  the  ability  to  convey  to  us  a  valid  assignment  of 
the  lease  covering  the  property  now  occupied  by  you  as 
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successor  to  the  subject  company.  Any  litigation  in  con¬ 
nection  therewith  is  to  be  without  expense  to  us. 

Respectfully  yours, 

Starrett  Television  Corporation 
By  Larry  Knohl,  Vice  President. 

cc:  Mr.  Harry  Jobes 

R.  F.  C.,  Kansas  City,  Mo.” 


701  Attached  to  this  letter,  ladies  and  gentlemen,  is  the  finan¬ 
cial  statement  of  February  28,  1950.  At  the  top  of  it,  it 
says  “Statement,  February  28,  1950.” 

There  are  assets  recorded  midway  down.  You  have  lia¬ 
bilities  and  capital - 


702 


Mr.  Williams :  I  think  Mr.  Hantman  should  read  it, 
if  he  is  going  to  the  jury. 

Mr.  Hantman :  All  right,  I  will  read  the  whole,  your 
Honor. 

The  Court:  Very  well. 

[403]  Mr.  Williams:  I  am  not  urging  him  to  read 
the  whole. 

The  Court :  But  we  want  the  record  to  contain  either 
all  of  it  or - 

Mr.  Wililams :  Either  all  or  none. 

Mr.  Hantman :  I  would  just  as  soon  read  it  all. 

The  Court :  Go  ahead,  sir. 

Mr.  Hantman:  (Reading) 
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“Statement 

*  February  28,  1950 

Assets 

Current  Assets 

Cash  on  hand  in  banks  $  25,938.48 

*4/Cs  Receivable — $118,556.84  pledged 
See  Contra  $264,331.07 

‘  Less  Reserve  for  Bad 

.  Debts  7,929.93  256,401.14 

Due  from  IT.  S.  Government — 

*  tax  refund  164.40 

Advances  to  salesmen  5,087.92 

Merchandise  Inventory,  Estimated  346,276.83 

Total  Current  Assets 


$633,768.77 


-  ixed  Assets 
Machinery  and  Equipment 
Furniture  and  Fixtures 


Less:  Reserve  for  Depreciation 


12,131.11 

8,503.52 

20,634.63 

2,768.24 


Total  Fixed  Assets 

"404]  Deferred  Charges  and  Other  Assets 
lecuritv  Deposits  4,676.66 

Ixehanges  26.80 

deferred  Advertising  1,223.65 

Jnexpired  Insurance  1,457.92 

irganization  Expense  125.00 


* 


otal  Deferred  charges  and  other  assets 


17,866.39 


7,510.03 


otal  Assets 


$659,145.19 
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Liabilities  and  Capital 

Current  Liabilities 

Notes  Payable  $  10,000.00 

Accounts  Payable  141,163.86 

*  Loans  Payable — secured  by  $118,556.84 

Accounts  Receivable  28,450.11 

Federal,  State,  and  City  Taxes  18,617.11 

Miscellaneous  11,494.10 


Total  Liabilities 


Capital 


$209,725.18 


Capital  Stock — Common  200  shs.  no  par  200.00 
Capital  Stock — Pfd.  200  shs.  no  par  339,800.00 


Total  Capital  Stock 
Surplus 

Total  Capital  and  Surplus 
Total  Liabilities  and  Capital 


340,000.00 

109,420.01 


449,420.01 


$659,145.19 


*  As  of  /  April  27  completely  paid- 
collateral  refunded 
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Starrett  Television  Corp. 

Mitchell  Fein,  Vice  Pres 


Dated :  May  4,  1950.” 
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[405]  Now  Government’s  Exhibit  16  is  a  letter  on  the 
stationery  of  Starrett  Television  Corporation,  601  West 
26th  Street,  New  York,  New  York,  dated  August  23,  1950 
(Reading). 

“Reconstruction  Finance  Corporation 
811  Vermont  Avenue,  N.W. 

Washington,  D.  C. 

Subject:  In  re:  Aireon  Manufacturing  Corporation, 

Kansas  City,  Kansas. 

“Gentlemen : 

“Referring  to  our  bid  dated  July  26, 1950,  and  as  amended 
by  our  letter  of  August  2, 1950,  we  hereby  further  amend  our 
bid,  by  increasing  the  proposed  purchase  price  to  $630,000, 
the  down  payment  and  all  other  terms  and  conditions  to  be 
as  provided  in  our  two  proposals  above  mentioned. 

“This  offer  is  made  with  the  understanding  that  we  shall 
have  notice  of  acceptance  or  rejection  on  or  before  August 
31,  1950,  for  the  reason  that  we  have  under  consideration 
the  purchase  of  other  similar  facilities.  The  nature  of 
our  operation  requires  immediate  expansion. 

Respectfully  yours, 


Starrett  Television  Corporation 
By  Larry  Knohl,  Vice  President.” 

Now  this  is  Government’s  Exhibit  3  in  evidence,  written 
on  the  stationery  of  Starrett  Television  Corporation,  letter 
dated  September  1,  1950,  addressed  to  the  Reconstruction 
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[406]  Finance  Corporation,  811  Vermont  Avenue,  Wash¬ 
ington,  D.  C.  (Reading) 

“Subject :  In  re :  Arieon  Manufacturing  Corporation 
“Gentlemen  : 


“This  is  your  authority  to  increase  our  bid  to  $700,000  for 
the  ‘Aireon  Corporation’,  Kansas  City,  Kansas. 

Respectfully  yours, 


Starrett  Television  Corporation 
713  By  Leo  B.  Parker,  Attorney.” 

In  the  lower  left-hand  side  is  a  stamp  “Business  Loan 
Branch  Liquidation,  received  September  1,  1950.” 

Would  your  Honor  indulge  me  a  moment? 


By  Mr.  Hantman. 


714 


Q.  Now,  Mr.  Williams,  did  you  perform  any  official  acts 
in  connection  with  these  proposed  bids?  A.  There  was  a 
semi-official  act  occurring  in  the  examiner’s  recommenda¬ 
tion. 

Q.  WTiat  was  your  position  with  respect  to  the  ex¬ 
aminer’s  recommendation?  A.  Well,  from  the  proposal  sub¬ 
mitted — 


Mr.  Margiotti :  If  your  Honor  please,  first  we  should 
have  that  recommendation,  that  is,  in  writing. 


By  Mr.  Hantman. 


Q.  Yes.  Will  you  tell  us,  if  you  recall,  what  the  ex¬ 
aminer’s  recommendation  was? 
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[407]  Mr.  Margiotti :  Was  it  in  writing? 

Mr.  Hantman:  Pardon  me? 

Mr.  Margiotti:  Was  it  in  writing? 

By  Mr.  Hantman. 

Q.  Yes,  was  it  in  writing,  sir?  A.  Well,  it  was  made  in 
the  form  of  a  report  which  was  submitted  to  our  Board  of 
Review  and  the  Board  of  Directors.  I  think  it  was  dated 
August  31,  if  T  am  not  mistaken. 


[415]  Thomas  A.  Williams,  the  witness  on  the  stand  ^ 
at  adjournment,  resumed  for  and  on  behalf  of  the  Govern¬ 
ment,  and  having  been  previously  sworn,  was  further  ex¬ 
amined  and  testified  as  follows : 

Direct  examination  by  Mr.  Hantman  ( resumed ) :  , 

Q.  Mr.  Williams,  you  are  the  same  Thomas  A.  Williams 
that  appeared  and  testified  in  this  case?  A.  Yes,  sir. 

Q.  When  we  were  here  last  we  were  discussing  an  Ex¬ 
aminer’s  recommendation  concerning  the  Starrett’s  pro¬ 
posal  to  purchase  the  Aireon  Manufacturing  Company  as¬ 
sets  in  Kansas  City. 

I  show  you  herewith  Government’s  Exhibit  17  for  Iden¬ 
tification.  yjy 

(Thereupon  the  document  above  referred  to  was 
marked  Government’s  Exhibit  17  for  Identification.) 

By  Mr.  Hantman. 

Q.  I  ask  you  whether  you  can  identify  that  document, 
sir?  A.  It  appears  to  be  a  photostat  of  a  report  prepared 
on  August  31st. 
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Q.  Is  that  the  Examiner’s  report  of  this  proposal?  A. 
It  is. 


[420]  Q.  With  respect  to  Government’s  17  for  Identifica¬ 
tion  which  you  have  before  you,  Mr.  Williams,  can  you 
tell  us  whether  the  recommendation  of  the  Examiner  was 
a  favorable  one  with  respect  to  Starrett’s  proposal  to  pur¬ 
chase  the  Aireon  assets?  A.  It  was. 

Q.  Did  you  concur  in  that?  A.  I  concurred  in  it. 

Mr.  Hantman:  No  further  questions,  your  Honor. 

Cross-examination  by  Mr.  Williams. 

719 

Q.  Mr.  Williams,  you  are  the  head  of  the  Liquidation 
Division  of  the  RFC,  are  you?  A.  No,  I  am  not.  I  am  an 
Examiner  now  in  the  [421]  Liquidation  Division  the  RFC. 

Q.  I  am  sorry,  I  didn’t  hear  you,  Mr.  Williams.  A.  I 
am  an  Examiner  in  the  Liquidation  Division,  the  Office  of 
Loans. 

Q.  Now,  Mr.  Hantman  asked  you  concerning  the  recom¬ 
mendation  of  vour  Division  and  vou  indicated  that  it  was 
*  • 

favorable;  is  that  right?  A.  Favorable. 

Q.  And  that  you  concurred  in  that;  is  that  correct?  A. 
That  is  right. 

Q.  Now,  in  the  recommendation  that  was  made  by  your 
Division,  certain  conditions  were  laid  down,  were  they  not, 

720  w^h  respect  to  a  final  consummation  of  the  deal  between 
the  RFC  and  Starrett?  A.  Quite  a  number  of  conditions. 

Q.  And  those  conditions  which  were  laid  down  with 
respect  to  a  final  consummation  of  the  deal  between  the 
RFC  and  Starrett  were  forwarded  after  they  were  ap¬ 
proved  by  the  Board  out  to  your  Agency  Loan  Manager 
in  Kansas  City?  A.  That  is  right. 

Q.  And  that  is  Mr.  Powell:  is  that  right?  A.  Right. 
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Q.  So  that  in  order  that  we  can  see  the  mechanics  of  it, 
first  of  all,  an  Examiner  made  a  recommendation.  [422] 
That  was  Mr.  Watson,  was  it  not?  A.  Mr.  Watson. 

Q.  Then  you  concurred  in  that?  A.  That  is  right. 

And  then  the  Review’  Committee  concurred  in  your  con¬ 
currence,  save  for  the  fact  that  they  recommended  a  $700,- 
000  figure?  A.  That  is  right. 

Q.  And  then  all  of  that  w’as  sent  out  to  Mr.  Pow’ell  and 
Mr.  Pow’ell  w’as  instructed  to  go  forward  with  the  deal 
provided  certain  conditions  were  fulfilled?  A.  There  w-as 
one  other  step,  by  the  way. 

Q.  Yes,  sir.  A.  From  the  Review’  Committee,  it  went 
to  the  Board  of  Directors  of  the  Corporation. 

Q.  That  is  w’hat  I  intended  to  infer  by  the  Board,  when 
I  used  the  term  “the  Board.”  A.  Well,  there  are  tw*o 
separate  entities. 

Q.  I  see. 

But  it  finally  w’ent  to  the  full  Board  of  Directors,  and 
they  approved  this  action?  A.  That  is  right. 

Q.  Now,  one  of  the  conditions  which  w?as  imposed  by 
the  RFC,  and  which  was  sent  out  to  Mr.  Pow’ell  in  Kansas 
City  was  that  the  financial  condition  of  the  purchaser  [423] 
should  be  satisfactory  to  him?  A.  That  is  right. 

Q.  By  the  action  of  the  Board  of  Directors,  Mr.  Powell, 
the  Agency  Loan  Manager  of  the  Kansas  City  Kansas 
Branch,  w’as  made  the  arbiter  of  the  financial  condition  of 
Starrett  ? 

Mr.  Hantman:  I  object  to  the  question,  your  Honor. 

The  Court:  What  is  the  situation,  Mr.  Williams? 

Was  it  that  the  Board  gave  an  ultimate  figure  and 
approval  or  did  Mr.  Pow’ell  have  final  say  in  that? 

The  Witness :  The  Board  gave  an  ultimate  figure  on 
approval  w’ith  conditions. 

Mr.  Williams:  I  am  not  asking  about - 

The  Court:  Yes,  but  who  w’as  to  settle  the  condi¬ 
tions,  the  Board  or  Mr.  Pow’ell? 
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The  Witness:  Mr.  Powell  could  not  change  those 
conditions  until  he  came  back  with  some  good  reason 
to  the  Board  with  a  recommendation. 

The  Court:  Then  I  sustain  the  objection. 

By  Mr.  Williams. 

Q.  Well,  one  of  the  conditions  that  was  imposed  was  that 
the  financial  condition  of  Starrett  should  be  satisfactory  to 
Mr.  Powell,  was  it  not,  Condition  (m)?  A.  That  is  right. 

Mr.  Williams:  So  my  question  is,  your  Honor,  if 

you  [424]  will  indulge  me - 

The  Court:  You  use  the  expression  “sole  arbiter’7 
which  means  “ultimate  power.”  Apparently  that  is  in¬ 
correct. 

By  Mr.  Williams. 

Q.  Then  Mr.  Powell  was  to  determine,  was  he  not, 
whether  the  financial  condition  of  Starrett  was  satisfac¬ 
tory?  A.  Yes,  sir. 

Q.  The  Board  delegated  to  him  that  discretion?  A.  That 
is  right. 

Q.  And  the  Board  also  required  as  one  of  its  conditions 
that  Starrett  should  submit  annual  balance  sheets  and 
operating  statements  audited  by  a  C.P.A.,  approved  by 
Y 2q  Mr.  Powell,  and  also  submit  so-called  internal  balance  sheets 
prepared  by  a  C.P.A.  at  the  end  of  each  semi-annual  period, 
did  it  not?  A.  Well,  I  am  trying  to  find  it  in  here. 

Q.  T  am  alluding  now,  Mr.  Williams,  to  Paragraph  (i)? 
No,  I  am  sorry.  Paragraph  (L).  A.  Mr.  Powell  wTould 
have  to  follow  that  direction. 

Mr.  Hantman:  Did  you  say  “would  have  to?” 

The  Witness:  Yes,  he  would  have  to  follow  it. 
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[425]  By  Mr.  Williams. 

Q.  So  that  the  Board,  in  effect,  directed  Mr.  Powell  to 
look  into  the  facts  and  determine  whether  the  financial 
status  of  Starrett  was  satisfactory  or  unsatisfactory?'  A. 
That  is  right. 

Q.  And  prior  to  his  action  on  that  subject,  there  was 
no  determination  by  the  Board  at  all  as  to  whether  or 
not  the  Starrett  financial  status  was  satisfactory  or  unsat¬ 
isfactory? 


Mr.  Hantman:  I  object. 

The  Court :  I  beg  pardon ;  could  I  have  that  again, 
please? 

(Question  and  answer  read  by  the  reporter.) 

Mr.  Hantman :  It  calls  for  a  conclusion  on  his  part 
and  unless  he  knows  of  his  own  knowledge - 

The  Court :  Suppose  the  Court  puts  the  question  to 
you;  ! 

Do  you  know  whether  or  not  prior  to  the  Board’s 
action  there  was  a  formal  recommendation  by  Mr. 
Powell  ? 

The  Witness:  There  was  a  recommendation  -which 
was  qualified.  i 

The  Court :  Who  made  the  recommendation  ? 

The  Witness:  Put  of  the  Kansas  City  Agency,  Judge. 

The  Court:  You  wouldn’t  know  whether  Mr.  Powell 
did  it  personally,  or  someone? 

[426]  The  Witness:  I  don’t  know,  Mr.  Po-well  or 
Mr.  Jobes,  either  the  Manager  or  Assistant  Manager. 

The  Court:  But  whatever  be  its  form,  whether  it 
was  a  formal  recommendation  or  informal  or  from 
Mr.  Powell  or  someone  else  in  Kansas  City,  the  Board 
then  acted  upon  that  recommendation. 

Mr.  Williams :  Your  Honor,  I  am  sorry,  but  please 
indulge  me  a  moment: 
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I  think  your  Honor  was  interrupted  and  lost  the 
trend  of  my  examination.  I  am  not  asking  this  witness 
about  whether  or  not  there  was  a  recommendation  as 
to  whether  Starrett  should  be  given  the  right  to  pur¬ 
chase  or  not.  T  am  not  asking  him  anything  about  that. 
I  am  only  directing  my  questions  to  a  very  narrow 
field,  namely,  the  field  of  condition  (m)  of  Govern¬ 
ment’s  Exhibit  No.  12,  which  savs  that  the  financial 
condition  of  the  purchaser  “shall  be  satisfactory  to 
you,’"  meaning  Mr.  Powell,  and  I  am  asking  the  wit¬ 
ness — 

The  Court:  I  thought  we  had  settled  that,  that  Mr. 
Powell  was  not  the  sole  arbiter. 

Mr.  Williams:  I  think  we  settled  it  the  other  way, 
your  Honor,  that  he  was. 

The  Court:  No,  no,  quite  the  opposite. 

Let  me  ask  you,  Mr.  Williams,  was  Mr.  Powell  to 
be  [427]  the  sole  arbiter  and  no  one  else  to  decide 
what  recommendation  to  be  made? 

The  Witness:  He  couldn’t  change  these  conditions. 

The  Court:  That  is  right. 

That  is  the  state  of  the  record,  Mr.  Williams. 

The  Witness:  Unless  he  came  back  with  a  recom¬ 
mendation  to  the  Board  of  Directors. 

The  Court:  Go  on  with  your  questioning.  That  is 
what  the  witness  said. 

(Thereupon  the  previous  questions  and  answers  were 
read  by  the  reporter.) 

Mr.  Hantman:  The  basis  for  my  objection,  your 
Honor,  is  that  unless  it  can  be  established  that  the 
witness  knows  of  his  own  knowledge  of  what  re¬ 
liance  the  Board  placed  on  Starrett’s  financial  state¬ 
ment,  it  is  calling  for  a  conclusion  on  his  part. 

The  Court:  Well,  I  thought  we  had  settled  that.  T 
will  trv  it  a  third  time  now. 
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This  is  a  question  by  the  Court  to  you,  Mr.  Williams. 

The  attorney,  Mr.  Edward  Williams,  has  alluded  to 
a  portion  of  an  exhibit  which  is  not  in  evidence, 
especially  to  a  paragraph. 

Mr.  Williams:  I  am  sorry,  your  Honor,  this  is  in 
evidence. 

The  Court :  I  thought  you  were  reading  from  17. 

[428]  Mr.  Williams:  No,  sir.  I  am  reading  from 
Government  Exhibit  No.  12,  which  has  been  offered 
and  accepted. 

The  Court:  Very  well.  I  know  the  witness  was 
looking  at  Government  17.  Now  I  will  start  again. 

To  you,  the  witness,  Mr.  Williams,  the  attorney,  Mr. 
Edward  B.  Williams  has  been  alluding  to  an  exhibit 
which  has  been  offered  here  on  the  part  of  the  Gov¬ 
ernment. 

As  the  Court  understands  it,  it  has  to  do  with  further 
information  looking  to  a  possible  recommendation  of 
the  RFC  Board. 

Now,  the  question  is  a  simple  one: 

Do  you  have  personal  knowledge  of  whether  the 
Board  was  empowering  Mr.  Powell  solely  to  act  or  was 
it  directing  him  to  make  recommendations  on  which 
the  Board  would  ultimately  act? 

The  Witness :  They  empowered  him  to  act  on  these 
conditions  that  were  imposed. 

The  Court :  Where  was  the  binding  action  to  come, 
from  what  he  did  or  from  what  the  Board  did?  735 

The  Witness:  From  what  the  Board  did. 

The  Court:  T  don’t  think  there  is  any  question 
about  that,  Mr.  Edward  Williams. 

Mr.  Williams:  May  we  come  to  the  bench,  your 
Honor? 

(Thereupon,  at  the  bench,  out  of  the  hearing  of  the 
jury,  the  following  proceedings  were  had.) 
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[432]  By  Mr.  Williams. 

Q.  This  letter,  Government’s  No.  2,  which  I  hold  in  my 
hand,  which  T  am  now  going  to  give  to  you,  went  out  Sep¬ 
tember  1,  1950  to  Mr.  Powell,  in  Kansas  City?  [433]  A. 
Dated  September  1;  I  would  assume  it  went  out  Septem¬ 
ber  1. 

Q.  That  letter  told  Mr.  Powell,  in  effect,  to  get  balance 
sheets  and  operating  statements  from  the  purchaser,  did 
it  not?  A.  Well,  under  (m). 

Q.  Under  (m).  A.  He  would  be  obligated  to  do  so. 

Q.  And  then  as  a  further  condition,  after  telling  him 
to  get  balance  sheets  and  operating  statements  from  the 
purchaser,  he  told  him  that  he  should  make  a  decision 
with  respect  to  the  financial  status  of  Starrett?  A.  It 
would  be  satisfactory  to  him. 

Q.  Yes:  and  of  course,  unless  the  financial  status  was 
satisfactory  to  him,  there  would  be  no  deal?  A.  Unless 
he  might  come  back  to  the  Board  with  recommendations. 

Q.  And  ask  for  their  guidance?  A.  That  is  right. 

Q.  Did  he  ever  do  that?  A.  Not  as  T  know  of. 

Mr.  Williams:  That  is  all. 

Cross-examination  by  Mr.  Margiotti. 

Q.  Air.  Williams,  did  the  Reconstruction  Finance  [434] 
rroo  Corporation  ever  receive  a  replv  to  Government’s  Exhibit 
738  No.  12? 

Do  you  know  what  Government’s  Exhibit  No.  12  is? 

I  had  better  show  it  to  you. 

Will  you  answer  the  question?  A.  Is  that  the  Exhibit? 

Q.  No.  12.  I  don’t  recall  ever  seeing  a  reply  to  that 
letter  marked  Government  Exhibit  12? 

A.  I  do  not. 

Q.  In  order  to  be  specific,  did  you  ever  see  a  reply  to  that 
portion  of  Government’s  Exhibit  No.  12  which  gives  Mr. 
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Powell  this  direction:  “Financial  condition  of  purchaser 
shall  be  satisfactory  to  you,”  meaning  Mr.  Powell?  A.  I 
don’t  recall,  in  my  recollection. 

Q.  As  a  matter  of  fact,  that  very  same  recommendation 
was  made  by  the  Examiner  to  the  Board;  isn’t  that  true? 

A.  This  is  the  recommendation  here  in  the  report. 

Q.  Will  you  please  answer  my  question?  A.  Maybe  I 
don’t  understand  it. 

Q.  This  recommendation  which  I  have  just  read  to  you, 
“financial  condition  of  purchaser,”  it  is  more  than  a  recom¬ 
mendation,  it  is  a  direction,  “Financial  condition  [435]  of 
purchaser  shall  be  satisfactory  to  you,”  meaning  Powell. 

Isn’t  it  true  the  same  recommendation  was  made  by  the 
Examiner  to  the  Board?  A.  Yes. 

Q.  And  was  the  recommendation,  “financial  condition  of 
the  purchaser  shall  be  satisfactory  to  the  Agency  Mana¬ 
ger?”  A.  Yes. 

Q.  And  that  Agency  Manager  was  Mr.  Powell?  A.  That 
is  right. 

Q.  So  the  origin  of  that  particular  recommendation  came 
from  the  Examiner;  is  that  right?  A.  That  is  right. 

Q.  And  went  to  the  Board?  A.  That  is  right. 

Q.  And  the  Board  passed  it  on  to  Mr.  Powell?  A.  That 
is  right. 

Q.  And  you  know  nothing  about  Mr.  Powell’s  action? 

A.  I  know  very  little  about  it. 

Q.  You  weren’t  in  court,  of  course,  when  Mr.  Powell  tes¬ 
tified?  A.  No.  741 

Q.  And  this  Exhibit  18,  do  you  know  what  that  is?  It 
has  been  shown  to  you. 

Mr.  Hantman :  I  don’t  think  it  has,  Mr.  Margiotti. 

[436]  The  Witness:  No,  I  haven’t  seen  that. 
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By  Mr.  Margiotti. 

Q.  Well,  it  has  been  marked  Exhibit  18  for  the  Govern¬ 
ment.  A.  I  haven’t  seen  it. 

Q.  Well,  look  at  it  now. 

(The  witness  examined  Government  Exhibit  18.) 
By  Mr.  Margiotti. 

Q.  Do  you  know  what  that  is?  A.  That  is  a  directive 
from  the  Board  of  Directors. 

Q.  Isn’t  that  a  copy  of  the  minutes  of  the  meeting  of 
the  Board  of  Directors  in  which  this  matter  was  considered 
by  the  Board  of  Directors  of  RFC?  A.  It  is  so  headed. 

Q.  And  it  purports  to  give  what  occurred  at  the  meeting 
of  the  Board  of  Directors?  A.  That  is  right. 

Q.  And  the  direction  is  given  to  Mr.  Powrell?  A.  That  is 
right. 


Mr.  Margiotti:  That  has  not  been  offered  in  evi¬ 
dence  so  I  won’t  ask  you  any  questions  about  it. 

That  is  all. 

Mr.  Hantman:  No  further  questions. 

The  Court:  Very  well,  vou  mav  be  excused,  Mr. 
Williams. 

(Witness  excused.) 

[437]  Mr.  Hantman:  The  Government  will  not  offer 
its  Exhibit  18  for  Identification. 

The  Court:  In  evidence? 

Mr.  Hantman:  In  evidence,  your  Honor. 

The  Court:  Mr.  Margiotti? 

Mr.  Margiotti:  No  objection. 

The  Court:  You  said  you  had  no  questions  until  it 
w’as  offered. 
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Mr.  Margiotti:  If  it  is  offered,  take  the  stand, 
please. 

The  Court:  Let  it  be  received. 

(Thereupon  the  document  above  referred  to  marked 
Government  Exhibit  No.  18  was  received  in  evidence.) 


Thereupon  Thomas  A.  Williams  resumed  the  stand  as  a 
witness,  and  further  testified  as  follows: 

Further  cross-examination  by  Mr.  Margiotti. 

rr An 

Q.  And  this  document,  Exhibit  18,  with  a  gold  seal  on  it, 
showing  that  it  is  certified  by  the  Assistant  Secretary  of 
the  RFC,  shows  just  the  very  matters  that  Mr.  Williams 
asked  you  about,  No.  (L)  and  No.  (M)  besides  other  mat¬ 
ters?  A.  Yes. 

[438]  Q.  And  (L)  provides  the  purchaser  shall  subihit 
annual  balance  sheets,  operating  statements  fully  audited 
by  a  C.  P.  A.  approved  by  you  and  submit  internal  balance 
sheets  and  operating  statements  prepared  by  such  Public 
Accountant  without  verification  at  the  end  of  each  inter¬ 
vening  semi-annual  period?  A.  That  is  right. 

Q.  And  then  it  states :  “The  financial  condition  of  the  pur¬ 
chaser  shall  be  satisfactory  to  you,  Mr.  Powell”?  A.  That 
is  right. 

747 

Mr.  Margiotti :  That  is  all. 

Mr.  Hantman:  No  questions. 

The  Court :  Very  well.  You  may  be  excused. 

(Witness  finally  excused.) 

Mr.  Hantman :  Call  Mr.  J.  W.  Perry,  please.  There¬ 
upon — 
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J.  W.  Perry,  called  as  a  witness  for  and  on  behalf  of  the 
Government,  having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 


Direct  examination  by  Mr.  Hantman. 


749 


750 


Q.  Give  us  your  name  and  address.  A.  J.  W.  Perry, 
Kansas  City,  Missouri. 

Q.  What  is  your  occupation,  Mr.  Perry?  [439]  A. 
Handling  mostly  my  own  affairs,  real  estate  and  leasehold 
properties. 

Q.  What  has  been  your  business  for  the  past  several 
years?  A.  T  was  in  the  banking  business  for  about  forty 
years. 

Q.  Did  part  of  your  work  concern  the  analysis  of  corpo¬ 
rate  financial  statements?  A.  That  is  the  usual  occupation 
of  the  President  of  a  bank  who  does  that  kind  of  work. 

Q.  Did  you  ever  hear  of  a  firm  called  the  Aireon  Manu¬ 
facturing  Company  of  Kansas  City,  Kansas?  A.  I  did. 

Q.  Who  was  the  lessor  of  that  property?  A.  The  city  of 
Kansas  City,  Kansas,  and  the  Minnesota  Avenue,  Tne., 
joined  in  that  lease. 

Q.  What  is  the  relationship  of  Minnestoa  Avenue,  Inc., 
to  the  city  of  Kansas  City,  Kansas,  with  respect  to  the 
Aireon  property?  A.  The  Minnesota  Avenue,  Inc.,  leases  a 
large  amount  of  property  belonging  to  the  city  of  Kansas 
City,  Kansas,  on  which  there  is  located  many  warehouse 
buildings,  elevator,  steel  companies,  etc. 

Q.  With  respect  to  the  property  on  which  Aireon  [4401 
Manufacturing  Company  was  located,  was  that  the  situa¬ 
tion  during  the  period  July  to  November,  1950?  A.  They 
were  there  at  that  time. 

Q.  Did  the  same  relationship  obtain  between  Minnesota 
Avenue,  Inc.,  and  the  City  of  Kansas  City,  Kansas,  with 
respect  to  the  Aireon  property  during  that  period  July  to 
November,  1950?  A.  Yes. 
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Q.  Did  you  have  any  interest  in  the  Minnesota  Avenue, 

Inc.,  sir?  A.  I  am  President  and  the  principal  owner. 

Q.  Are  you  also  the  majority  stockholder?  A.  I  am. 

Q.  As  far  as  you  recall,  sir,  could  the  leasehold  of  Min¬ 
nesota  Avenue,  Inc.,  to  Aireon  Manufacturing  Company  be 
sold  or  assigned  without  your  concurrence?  A.  It  could  not 
be  sold  at  all  but  it  could  have  been  assigned  with  the  con¬ 
sent  of  the  City  of  Kansas  City,  Kansas,  and  the  Minnesota 
Avenue,  Inc. 

Mr.  Margiotti :  If  the  Court  please,  I  move  that  the 
answer  be  stricken  out  because  the  witness  is  giving 
testimony  as  to  the  construction  of  a  document,  to  wit, 
the  lease,  and  the  lease  is  the  best  evidence. 

That  is  a  legal  matter  for  the  Court,  and  not  for  the 
witness. 

[441]  The  Court :  Mr.  Perry,  would  you  answer  one 
or  two  questions  by  the  Court? 

I  didn’t  follow  you  when  you  said  you  were  the  prin¬ 
cipal  owner,  or  the  principal  stockholder;  of  what? 

The  Witness :  Of  the  Minnesota  Avenue,  Inc.  That 
is  a  private  corporation  organized  under  the  State  of 
Kansas. 

The  Court:  Minnesota  Avenue  Corporation? 

The  Witness:  Incorporated:  it  is  incorporated. 

The  Court :  We  understand,  it  is  a  corporation. 

The  Witness:  Yes,  sir. 

The  Court :  How  much  of  the  stock  do  you  own  ?  ^5% 

The  Witness:  I  own  about  70  per  cent  of  the  stock. 

The  Court:  You  own  the  majority  of  it,  then? 

The  Witness:  I  own  verv  greatlv. 

The  Court:  We  understand  the  ownership  of  the 
land,  the  fee,  is  in  the  city? 

The  Witness :  It  belongs  to  the  City  of  Kansas  City, 
Kansas.  It  was  a  grant  to  the  city  in  about  1875,  and 
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could  not  be  sold  at  all.  The  city  cannot  sell  that  prop¬ 
erty. 

The  Court:  Where  did  you  get  that  information, 
that  it  was  a  restricted  grant? 

The  Witness:  From  the  documents. 

The  Court:  Have  you  seen  them? 

The  Witness :  I  have. 

[442]  The  Court:  And  they  are  of  record  in  the 
city? 

The  Witness:  Yes,  sir,  and  the  ownership  of  that 
property  has  been  sustained  by  the  Supreme  Court  of 
the  State  of  Kansas  on  two  different  occasions. 

TheCourt:  As  the  Court  gathers  it,  the  peculiar 
restriction  is  one  of  sale;  it  may  be  leased? 

The  Witness :  It  may  be  leased. 

The  Court:  But  not  sold? 

The  Witness:  That  is  right. 

The  Court:  Now,  the  next  thing  that  vou  have  tes- 
tified  is,  concerning  the  lease  that  the  Minnesota  Ave¬ 
nue  Corporation  has : 

Do  you  by  any  chance  have  a  copy  of  that? 

The  Witness :  Yes,  sir,  I  have. 

The  Court :  Let  me  see  it. 

Do  you  want  to  identify  that,  Mr.  Hantman? 

The  Witness:  Your  Honor,  this  is  a  photostatic 
copy. 

The  Court:  All  right,  give  it  to  the  District  Attor¬ 
ney,  please. 

Before  it  is  identfied,  do  you  gentlemen  want  to  look 
at  it? 

(The  document  was  passed  to  counsel.) 

The  Court:  Have  both  sides  seen  it? 

Mr.  Hantman:  I  haven’t  even  looked  at  it  vet,  vour 
Honor,  but  I  am  perfectly  willing  for  it  to  be  offered. 
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[450]  The  Court :  You  may  proceed,  Mr.  Hantman. 

Mr.  Hantman:  Counsel  have  agreed  that  this  wit¬ 
ness  may  be  offered  and  we  would  like  to  have  the 
witness  read  a  single  paragraph  in  this  lease  relative 
to  the  assignment  thereof. 

The  Court :  Very  well.  By  your  stipulation - 

Mr.  Hantman :  The  Government  will  now  offer  Ex¬ 
hibit  19. 

The  Court:  Is  there  any  objection  to  that? 

Mr.  Margiotti :  None. 

The  Court:  Let  it  be  received. 

(The  document  above  referred  to  marked  Govern- 
ment  Exhibit  No.  19  was  received  in  evidence.  ) 

By  Mr.  Hantman. 

Q.  Mr.  Witness,  will  you  read  the  paragraph  of  that 
lease  which  you  have  before  you  relative  to  its  reassign¬ 
ment  ?  i 

Tell  us  the  page  you  are  reading  from.  A.  Page  10. 

Q.  What  paragraph  is  it,  sir?  A.  Paragraph — it  is  a 
part  of  paragraph  “E”,  Section  4. 

Q.  All  right,  sir.  Will  you  read  the  paragraph  that  I 
have  just  indicated.  [451]  A.  (Reading) : 

“Except  as  hereinbefore  specified  in  this  section,  the 
lessee  shall  not  let  or  sub-let  the  leased  premises  in  whole 
or  in  part  or  assign  this  lease  without  the  consent  of  the  759 
lessor  in  writing,  and  it  is  agreed  that  any  such  sub-letting 
or  assignment  of  this  lease,  whether  voluntary,  by  operation 
of  law,  or  otherwise,  without  such  written  consent,  shall  be 
absolutely  void  and  shall  at  the  option  of  the  lessor  ter¬ 
minate  this  lease.” 

Q.  And  in  any  subsequent  sub-lease  which  the  Minnesota 
Avenue,  Inc.,  might  authorize  for  this  propertv,  can  vou 
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tell  us  whether  or  not  it  contained  the. *** 

The — approximately  the  same  con  i  P 

saws  - 

aVm  Minnesota  Avenue,  I»C  *«i  tATS  Sv  S 
\ireon  and  the  RFC,  as  far  as  you  know  ?  A.  It  may 

be  exactly  the  same  but  it  has  the  same^mport. 

Q.  It  is  approximately  the  same?  A^That  ^  ^ 

[±*.91  0  Are  vou  familiar  with  the  "  .  „ 

tain  a‘n  RFC  permit  to  operate  the  property  m  Kansas 

761  Cio’  Did  vou  ev^Teara'that  Starrett  Television  Corpora- 
ti0Qn  X  t  York  CRy,  New  York,  was  one  of  the  bidders  for 
the  assets  of  the  Aireon  Manufacturing  Company  ?  A-  I 
ft.™  Me.  David  Po.,11,  *.  W  -  "» 

Branch  at  Kansas  City,  of  the  RFC.  j  -t  the 

O  Did  vou  ever  have  occasion,  Mr.  Re  . , 
premises  of  the  Starrett  Television  Corporation  of  New 

York  Citv  New  York?  A.  Yes,  sir. 

Q  When  was  that?  A.  The  7th  day  of  September,  19o0. 

Q.  The  7th  day?  A.  Yes,  sir.  .  ofnrrott 

Q.  Can  you  tell  us  the  purpose  m  your  vis,  ,nS  Sta.  rett 

Television  Corporation  on  that  date'.  -  •  1  „ 

advertised  their  assets  for  sale  and  the  Starrett  Manulac- 
turing  Company  was  looking  at  some  of  these  assets  with 
702  the  idea  that  they  would  purchase  them  and  that  . 

would  secure  an  assignment  of  the  lease  from  • 

Q.  And  these  assets  you  refer  to  are  the  Aireon  [4o3] 

o Copts’  A.  Aireon  assets.  „  .  , 

Q.  What  was  your  reason  for  going  to  *ew  ^  ork  anc 

viewing  the  Starrett  premises.  . 

Is  this  the  gentleman  you  saw  when  you  came  to 

premises?  A.  ^cs,  sir. 
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Mr.  Margiotti :  Objected  to  as  being  immaterial. 

The  Court:  T  grant  you  that.  I  will  sustain  the 
objection. 

By  Mr.  Hantman. 

Q.  Did  there  come  a  time  when  vou  went  to  New  York? 
A.  Yes. 

Q.  Who  did  you  meet  when  you  arrived  at  the  Starrett 
Television  Corporation  premises?  A.  The  man  that  I  went 
there  to  see  and  the  man  that  I  met,  as  I  entered  the  place, 
was  Mr.  Larrv  Knohl. 

Q.  Will  you  rise,  Mr.  Knohl? 

(Defendant  Knohl  thereupon  arose.) 

Q.  Do  you  recall  how  Mr.  Knohl  identified  himself  to  you 
on  this  occasion,  sir?  A.  I  don’t - 

Q.  How  did  he  introduce  himself  to  you,  if  you  recall?  A. 
I  reported,  when  I  entered  the  room,  or  entered  [454]  the 
premises,  I  was  there  to  see  Mr.  Knohl,  and  he  came  out  in 
the  corridor  to  meet  me.  : 

Q.  How  did  he  introduce  himself  to  you:  do  you  recall 
that?  A.  As  Mr.  Knohl.  I  inquired  for  him. 

Q.  Did  he  indicate  whether  or  not  he  had  any  capacity 
with  the  Starrett  Television  Corporation?  A.  He  did  not 
tell  me  what  capacity,  but  that  he  was  prepared  to  show  me 
around. 

\ 

Q.  Did  you  have  any  conversations  with  him  just  prior 
to  his  showing  you  around  the  plant?  A.  Yes. 

Q.  Will  you  tell  us  as  you  best  recall,  sir,  the  nature  of 
the  conversations  you  had  with  Mr.  Knohl  just  prior  to  the 
time  he  showed  you  around  the  plant?  A.  I  explained  to 
him  that  the  managers  of  the  RFC  in  Kansas  City  had  asked 
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me  while  in  New  York  to  visit  the  Starrett  Manufacturing 
plant  and  get  acquainted  with  Mr.  Knohl.  They  had  some 
negotiations  with  him,  and  that  they  wanted  me  to  examine 
the  assets  as  well  as  I  could,  and  the  premises,  the  manufac¬ 
turing  procedure  at  all  of  the  Starrett  Manufacturing  Com¬ 
pany,  which  I  did. 

Q.  Did  you  then  proceed  to  make  the  inspection  with  Mr. 
Knohl?  A.  After  some  conversation,  we  started — I  told 
[455]  him  that  I  was  here  and  would  like  to  be  shown 
around. 

Q.  Did  you  at  any  time  have  any  conversation  with  him 
relative  to  any  financial  statements?  A.  As  we  left  his 
7( j7  private  room  and  started  to  make  the  examination,  I  told 
Mr.  Knohl  that  I  would  want  a  financial  statement  on  which 
to  base  my  conclusions. 

Q.  What  if  anything  did  Mr.  Knohl  say  in  reply?  A.  He 
told  me  it  was  very  unusual  to  ask  for  them  to  give  finan¬ 
cial  statements,  and  I  told  him  that  without  a  financial 
statement,  I  would  not  proceed. 

Q.  What  if  anything  happened  after  you  made  that  re¬ 
mark?  A.  He  left  me  in  the  hall  and  went  to  a  private 
office.  T  presume  it  was  the  accounting  office,  because  there 
were  people  in  the  office,  and  in  due  time  came  back  with  a 
statement  of  the  company. 

Q.  Do  you  recall  the  date  of  that  financial  statement,  sir? 
A.  I  have  the  one  here.  Tt  is  dated  Februarv  28,  1950. 

Q.  Is  that  the  statement  which  you  hold  in  your  hand 
‘  ^  that  Mr.  Knohl  gave  you  ?  A.  Yes,  sir. 

Q.  I  show  you  Government  15- A  in  evidence,  and  ask  you 
to  compare  this  statement  with  the  one  that  was  given  [456] 
you  by  Mr.  Knohl  and  tell  us - 

Mr.  Margiotti:  Mr.  Hantman,  if  you  sav  it  is  the 
same - 

Mr.  Hantman :  Yes,  it  is  the  same. 
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Mr.  Margiotti:  Just  let  us  assume  it  is  the  s&me. 

Mr.  Hantman:  No  objection  by  Mr.  Williams? 

Mr.  Williams :  No. 

Mr.  Margiotti :  It  saves  a  lot  of  time. 

By  Mr.  Hantman. 

Q.  That  is  the  statement,  is  it?  A.  It  is  signed  in  the 
same  way  and  dated  and  all  and  the  figures  seem  to  com¬ 
pare,  sir. 

Mr.  Margiotti :  What  is  the  exhibit  number  on  that? 

Mr.  Hantman:  The  exhibit  number  is  15- A,  Mr. 

Margiotti. 

i 

By  Mr.  Hantman. 

•Q.  Now,  did  you  examine  this  statement  at  the  time  it 
was  given  to  you,  sir?  A.  I  did. 

Q.  Did  you  have  any  conversations  with  Mr.  Knohl  rela¬ 
tive  to  any  of  the  accounts  reflected  on  that  financial  state¬ 
ment?  A.  From  time  to  time  during  this  examination  that 
I  made,  I  discussed  the  items  in  the  statement  with  him. 

Q.  Did  you  have  any  discussion  with  him  relative  [457] 
to  the  cash  on  hand  in  banks?  A.  That  was  the  first  item 
on  the  statement,  current  assets,  “cash  on  hand  in  banks”  in 
the  name  of  the  item. 

Q.  Did  you  have  any  discussion  with  Mr.  Knohl  relative  yyi 
to  that  account,  sir?  A.  I  did,  and  I  asked  him  for  the  name 
of  his  banks  and  I  asked  him  for  the  statement  of  the  banks 
that  are  usually  rendered  at  the  end  of  the  month.  These 
statements  usually  contain  the  cancelled  checks  and  the 
list  of  the  deposits,  but  it  is  the  usual  statement  furnished 
at  the  end  of  the  month  by  most  banks. 

Q.  What  if  any  statement  did  Mr.  Knohl  make  relative 
to  this  account,  sir?  A.  He  said  that  he  had  no  statement 
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from  these  banks,  that  they  were  not  commercial  banks, 
which  was  the  first  that  I  had  known  that  he  had  no  com¬ 
mercial  bank. 

Q.  Did  he  tell  you  what  organizations  the  corporation 
did  do  business  with,  sir,  in  the  hanking  way?  He  said 
they  were  doing  business  with  the  Modern  Industrial  Bank 
of  New  York  City  and  also  with  Mr.  James  Talcott,  Inc. 

Mr.  Margiotti :  What  is  the  name,  please. 

The  Witness:  James  Talcott,  Inc. 

[458]  By  Mr.  Hantman. 

773 

Q.  Did  you  have  any  conversation  with  Mr.  Knohl  rela¬ 
tive  to  the  total  fixed  assets? 

Mr.  Margiotti:  That  is  objected  to  as  leading. 

The  Court :  It  is  a  preliminary  matter. 

I  will  overrule  you. 

Is  that  the  next  grouping  of  accounts? 

Mr.  Hantman:  That  is  the  next  grouping  of  ac¬ 
counts,  the  fixed  assets,  your  Honor. 

The  Court :  Verv  well. 

Mr.  Margiotti :  T  withdraw  the  objection.  Judge. 

The  Court:  You  may  answer. 

The  Witness :  We  discussed  the  next  account. 

774  By  Mr.  Hantman. 

Q.  Will  you  tell  us  what  conversations  you  and  Mr. 
Knohl  had  on  this  occasion  relative  to  the  fixed  assets  ac¬ 
count?  A.  The  fixed  assets  consisted  of  maehinerv  and 
equipment  which  he  was  at  that  time  showing  me,  going 
through  the  plant,  and  furniture  and  fixtures  is  another 
item  in  that  account;  less  reserve,  or  a  total  of  $20,634.63, 
less  reserve  of  $2,769.24,  which  left  a  book  value  of  those 
assets  of  $17,866.39. 
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Mr.  Margiotti :  May  I  be  cleared  on  one  thing,  your 
Honor? 

[459]  Does  the  witness  say  that  that  $20,000  repre¬ 
sents  the  amount  for  the  machinery  and  equipment  and 
the  furniture  and  fixtures  all  together? 

The  Witness:  As  shown  in  this  statement,  yes,  sir. 

Mr.  Margiotti :  All  right. 

By  Mr.  Hanfnmv. 

Q.  Did  you  make  any  comments  to  Mr.  Knohl  relative 
to  those  accounts  and  those  values?  A.  We  discussed  the 
value  of  the  accounts  as  I  passed  through  the  factory. 

Q.  Will  you  tell  us  as  best  you  can  recall,  sir,  what  you 
said  to  Mr.  Knohl  and  what  he  said  to  you  in  that  connec¬ 
tion?  A.  It  would  be  very  difficult  for  me  to  remember  an 
exact  conversation  but  I  did  tell  him  as  I  went  along  that 
the  machinery  and  the  equipment  that  he  had  shown  to  me 
did  not  look  to  be  sufficient  and  of  sufficient  value  to  justify 
them  in  opening  up  a  large  plant  on  our  property  and  that 
in  my  opinion  it  would  require  much  more  in  the  way  of 
machinery  and  equipment. 

Q.  What  did  Mr.  Knohl  say  in  response  to  that?  A.  My 
best  remembrance  to  that  is  he  made  little  response. 

Q.  Did  you  have  any  conversation  with  Mr.  Knohl  rela¬ 
tive  to  the  deferred  charges  and  other  assets  account? 

[460]  A.  I  looked  over  those  and  told  him  that  in  my  opin¬ 
ion  they  did  not  amount  to  anything  that  would  be  of  liqui-  777 
dating  value  in  mv  examination. 

Q.  With  respect  to  the  liabilities  and  capital  portion - 

By  the  way,  before  I  get  to  that,  did  Mr.  Knohl  make  any 
response  thereto?  A.  None  that  I  recall. 

Q.  With  respect  to  the  liabilities  and  capital  section  of 
this  financial  statement,  did  vou  discuss  anv  of  the  accounts 
under  current  liabilities  with  Mr.  Knohl?  A.  We  discussed 
each  of  the  items. 
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The  first  item  in  that  statement  is  “Notes  payable,  $10,- 
000” 

That  needed  no  discussion.  That  was  supposed  to  be  the 
right  amount. 

Mr.  Margiotti :  He  says  it  needed  no  discussion ;  was 
that  right? 

By  Mr.  Hantman. 

Q.  You  mean  by  that,  sir,  that  you  did  not  question  that 
item?  A.  I  did  not,  sir. 

Q.  All  right  now,  you  come  to  the  accounts  payable. 
779  What  if  any  conversation  did  you  have  with  Mr.  Ivnohl  in 
that  connection?  [461]  A.  There  is  $141,163.86  as  accounts 
payable.  He  explained  to  me  that  as  a  manufacturing  com¬ 
pany,  they  bought  material  and  supplies  on  account,  that  is, 
on  credit,  if  you  please,  and  that  this  represented  the 
amount  of  the  purchases  made  and  T  presumed  delivered  in 
that  amount. 

Q.  Do  you  recall  whether  he  told  you  anything  about 
the  status  of  that  account,  whether  it  was  current  or  not 
current?  A.  I  do  not  recall  that  any  statement  was  made. 

Q.  We  come  now  to  the  loans  payable  account. 

What  conversation,  if  any,  did  you  have  with  Mr.  Knohl 
relative  to  the  loans  payable  account  in  the  amount  of  $28.- 
450.11?  A.  Mr.  Knohl  at  that  time  said  that  it  was  not 
7S0  necessary  to  consider  that  item  because  it  had  been  paid. 

There  was  pledged  on  that  item  collateral  referred  to 
at  the  top  of  the  assets,  $11 S, 566.84  of  accounts,  pledged  as 
collateral  on  that  loan  of  $28,450.11  which  he  said  had  been 
paid  and  the  collateral  returned  to  them. 

Q.  You  mean  that  the  loans  payable  of  $28,450.11  had 
been  repaid?  A.  Yes,  sir. 

Q.  With  respect  to  the  capital  stock  account,  what,  if 
any,  conversation  did  you  have  with  Mr.  Knohl  concerning 
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those  matters?  A.  The  capital  stock  item  was  so  unusual 
that  I  [462]  did  ask  him  about  them  why  they  issued  capital 
stock  common,  200  shares  at  $200  total  value. 

That  means  that  stock  was  issued  at  a  dollar  a  share  and 
that  was  the  only  common  stock  shown. 

The  next  item  was  capital  stock,  preferred  200  shares,  no 
par,  for  a  stated  value  of  $339,800.  That  item  was  rather 
freely  discussed,  for  the  reason  that  T  had  in  my  experi¬ 
ence — 


Mr.  Margiotti :  That  is  objected  to. 

The  Court :  Yes,  and  I  sustain  you. 

Don’t  give  us  something  that  doesn’t  relate  to  this 
case  but  you  questioned  that,  we  gather,  and  what  was 
the  conversation  about? 

The  Witness :  I  didn’t  believe - 

Mr.  Margiotti :  That  is  objected  to. 

The  Court:  Yes;  the  same  thing,  Mr.  Witness.  It 
is  a  conclusion. 

What  was  the  discussion  that  you  had  about  it? 

By  Mr.  Hantman. 

Q.  Did  you  tell  him  at  all  what  the  value  of  the  preferred 
stock  was  per  share?  Did  you  make  any  comments  in  that 
connection?  A.  It  was  valued  on  the  statement  at  $200. 

Q.  I  am  speaking  now  of  the  preferred  stock,  sir.  A. 

The  preferred  stock  vras  valued  at  $339,800.  783 

[463]  Q.  Which  is  how  much  per  share?  A.  $1,699  per 
share,  and  that  brought  the  comment  from  me  to  Mr.  Knohl 
that  I  didn’t  believe  that  that  was  the  right  kind  of  a  pre¬ 
ferred  stock  issue  to  put  out. 

Q.  What,  if  any,  remarks  did  Mr.  Knohl  make?  A.  Very 
limited. 

Q.  Do  you  recall  what  he  said?  A.  No,  sir,  I  do  not. 
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Q.  What,  if  any,  statement  did  Mr.  Knohl  make  concern¬ 
ing  the  stock  issue,  as  to  whether  or  not  it  was  paid  for  or 
not?  A.  The  total  of  the  issue  amounted  to  $340,000  and 
he  said  that  was  paid  up  capital. 

Mr.  Margiotti:  That  is,  the  preferred  stock? 

The  Witness :  The  total  of  the  preferred  was  $339,- 
800  and  the  $200  of  common  stock  made  a  total  of 
$340,000. 


By  Mr.  Hantman. 

Q.  Did  vou  sav  Mr.  Knohl  said  it  had  been  paid  up  stock? 
780  A.  Paid  up. 

Q.  Did  you  discuss  the  surplus  account  with  Mr.  Knohl, 
sir,  valued  at  $109,420.01?  A.  I  asked  him  if  there  were  any 
available  documents  that  would  tell  me  how  that  surplus 
account  had  been  created  and  he  said  there  was  none. 

[464]  Q.  After  reviewing  the  statement,  sir,  did  you  have 
any  conversations  in  general  with  Mr.  Knohl  about  this 
financial  statement  as  a  unit,  as  a  financial  statement?  A. 
I  told  Mr.  Knohl  at  the  time  that  the  statement  was  not 
satisfactory  to  me  and  that  I  was  calling  the  RFC  in 
Kansas  City  to  tell  them  that  I  did  not  approve  of  the  state¬ 
ment,  and  therefore,  I  thought  that  my  duties  there  were 
ended. 

Q.  Did  you  ever  hear  of  a  firm  called  the  Aaron  Machin- 
7S6  ery  Company  at  45  Crosby  Street,  New  York  City?  A.  Yes, 
sir. 

Q.  Did  you  ever  visit  those  premises?  A.  Yes,  sir. 

Q.  When  was  that,  sir?  A.  On  the  same  day  that  Mr. 
Knohl  took  me  in  an  automobile  to  that  concern  located  at 
— the  Aaron  Machinery  Company,  Inc. 

Q.  That  is  A-A-R-O-N  (spelling)?  A.  Right,  45  Crosby 
Street,  New  York  12,  N.  Y.,  is  the  card  that  he  gave  to  me 
when  we  were  discussing  it. 
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Q.  Did  Mr.  Knohl  tell  you  why  you  were  going  to  the 
Aaron  Machinery  Company?  A.  He  said  that  the  Aaron 
Machinery  Company  was  owned  or  principally  owned  hv 
a  man  by  the  name  of  Jacob  [465]  Freidus,  to  whom  he 
granted  to  introduce  me,  and  from  whom  Mr.  Knohl  said 
that  they  were  going  to  be  liberally  supplied  with  capital  to 
run  the  Kansas  City  plant. 

Q.  You  mean  the  Aireon  plant?  A.  Not  the  Aireon  plant. 

The  Aireon  assets  were  to  be  taken  over  by - 

Q.  By  a  new  corporation? 

Mr.  Margiotti:  That  is  objected  to. 

The  Court:  Yes.  ygg 

Just  tell  us  what  he  said.  Go  ahead,  sir,  you  started 
to  tell  us  about  what  he  was  saying  to  you  concerning 
the  Aireon  assets. 

The  Witness:  The  Aireon  assets  were  to  be  pur¬ 
chased  and  they  had  a  price  on  those  assets  of  $700,000. 

He  wanted  to  turn  those  assets  into  the  Starrett  Manu¬ 
facturing  Company  organization  to  which  T  would  not 
consent. 

I  then  told  him  that  we  probably,  in  connection  with 
the  RFC,  might  agree  to  some  new  organization  and 
I  stipulated  what  that  should  be  and  that  was  to  be  a 
Kansas  corporation  organized  for  not  less  than  $300,- 
000  in  cash,  paid  up,  and  in  the  name  of  the  new  Kansas 
corporation,  and  I  told  him  if  that  was  done  that  I 
would  consent  to  their  paying  to  the  RFC  $100,000  of 
that  amount  on  account,  which  would  leave  them  with 
an  operating  capital  of  $200,000  in  cash  and  the  assets 
that  they  would  purchase  [466]  from  the  RFC,  which 
was  available  for  manufacturing  purposes. 

In  addition  to  that,  they  were  negotiating  for  the 
lease,  in  which,  of  course,  I  was  in  charge,  and  I  told 
them,  or  rather  I  told  the  RFC  by  telephone,  that  if 
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they  had  any  idea  of  taking  that  lease  in  the  name  of 
the  Starrett  Corporation,  that  we  would  not  agree  to  it. 

We  would  agree  to  it  for  the  new  corporation,  but 
with  the  stipulation  that  the  lease  should  be  reassigned 
to  the  RFC,  and  that  the  RFC  should  remain  bound 
on  the  lease  and  that  if  the  new  corporation  did  not  pay 
the  rent,  that  the  RFC  would  be  expected  to  pay 
it  as  they  had  been  paying  it  for  months  past. 

Your  Honor,  may  I  speak  to  you? 

The  Court:  I  understand  you  have  got  an  engage¬ 
ment  at  12 :30. 


791 


[467]  Joseph  Levin  called  as  a  witness  for  and  on  behalf 
of  the  Government  and  having  been  first  duly  sworn,  was 
examined  and  testified  as  follows: 

Direct  examination  by  Mr.  Hantman. 

Q.  Will  you  give  us  your  name  and  address,  please?  A. 
Joseph  Levin,  134-38  Maple  Avenue,  Flushing,  Long  Island, 
New  York. 

Q.  What  is  your  occupation,  Mr.  Levin?  [468]  A.  Com¬ 
mercial  adjuster. 

Q.  With  what  organization  are  you  associated?  A.  At 
792  Presen* — i*  was  the  old  Modern  Industrial  Bank.  Now  it 
is  the  Commercial  State  Bank  &  Trust  Company  of  New 
York. 

Q.  Is  that  the  Modern  Industrial  Bank  of  New  York 
City?  A.  Yes. 

Q.  Do  you  know  approximately  when  the  name  changed 
from  Modern  Industrial?  A.  The  first  of  this  year. 

Q.  Pardon?  A.  The  first  of  this  year. 

Q.  Pardon?  A.  The  first  of  this  year. 
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Q.  Are  you  the  official  custodian  of  the  bank  records, 
sir?  A.  I  am,  sir. 

Q.  Did  you  make  an  examination  of  the  bank’s  accounts 
and  see  whether  or  not  you  had  an  account  for  an  organiza¬ 
tion  known  as  the  Starrett  Television  Corporation  ?  A.  I 
did,  sir. 

Q.  Do  you  have  the  records  with  you,  sir?  A.  I  have. 

Q.  Do  you  have  the  original  ledger  cards  of  that 
[469]  account?  A.  Yes,  sir. 

Q.  You  have  also  made  photostats  of  that  account,  have 
you,  sir?  A.  I  have. 

Q.  And  you  have  turned  those  over  to  me?  A.  Yes,  sir. 

794 

Mr.  Hantman :  I  wonder  if  it  would  be  all  right  with 
the  Court  and  counsel  if  we  introduce  the  photostats 
rather  than  the  original  ? 

The  Court:  Yes. 

Now  that  you  have  got  the  originals  here,  if  you  have 
got  photostats  you  may  use  those. 

Mr.  Margiotti:  We  wouldn’t  object  to  using  the 
photostats. 

Mr.  Hantman:  You  did  the  photostating  yourself, 
did  you  not,  sir? 

The  Witness:  I  did,  sir. 

Mr.  Williams:  I  think  we  can  save  time,  your 
Honor,  if  Mr.  Hantman  made  a  proffer  at  the  bench 
because  none  of  us  understand  what  the  purpose  of  this 
offer  is. 

The  Court:  Very  well. 

(Thereupon,  at  the  bench,  out  of  the  hearing  of  the 
jury,  the  following  occurred:) 

[470]  The  Court:  Have  you  a  series  of  records  you 
are  going  to  produce? 

Mr.  Hantman:  No,  I  think  that  is  about  it,  your 
Honor. 
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The  Court:  Is  this  all? 

All  right,  come  to  the  bench. 

What  is  the  proffer  which  you  make,  and  the  identifi¬ 
cation  of  these  bank  records? 

Mr.  Hantman :  In  this  case,  your  Honor,  the  Gov¬ 
ernment  would  attempt  to  show  that  the  $15,000  check 
and  the  $85,000  check  concerning  this  matter,  which  1 
believe  are  already  in  evidence,  will  be  traced  through 
this  account. 

The  fact  that  it  was  debited  and  credited  back  to 
this  account,  at  least  the  $15,000  check  was,  that  the 
$85,000  check  never  showed  up  on  this  account;  that 
there  wasn’t  $85,000  in  the  bank;  that  they  never  did 
have  but  on  one  occasion  that  I  think  the  witness  will 
recall  any  amount  anywhere  close  to  $85,000:  that  this 
account  ran  from  an  overdraft  of  about  59  cents,  to  1 
think  a  figure  as  high  as  $135,000. 

The  Court:  In  what  period? 

Mr.  Hantman :  From  the  time  of  its  inception,  which 
I  believe  is  late  1948. 

The  Court:  Let  me  see  the  indictment? 

Mr.  Hantman:  I  think  it  is  from  the  time  the  ac¬ 
count  was  opened  until  November,  1950. 

[471]  The  Court:  You  have  got  your  conspiracy 
laid  between  July  1,  1950  and  November  1,  1950. 

Mr.  Hantman:  Yes,  sir. 

The  Court:  Is  there  any  substantive  averment  in 
the  second  count  that  touches  any  date  before  Julv  1, 
1950? 

Mr.  Williams:  No,  sir. 

Mr.  Hantman:  No. 

Mr.  Williams:  It  is  all  on  August  2,  1950. 

The  Court:  Your  proof  will  be  confined  to  that 
period,  won’t  it? 

Mr.  Hantman:  I  will  have  to  check  with  the  wit¬ 
ness.  I  don’t  know. 
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The  Court:  Otherwise  I  think  it  will  be  irrelevant. 

Mr.  Hantman :  We  think  we  should  be  permitted  to 
show  that  there  certainly  wasn’t  $85,000  in  the  ac¬ 
count  on  that  date. 

The  Court:  When  the  check  was  drawn? 

Mr.  Hantman:  Yes. 

Mr.  Margiotti:  We  object  to  the  offer  as  made  for 
the  following  reasons: 

First,  the  testimony  generally  is  incompetent,  irrele¬ 
vant  and  immaterial; 

Second,  the  $15,000  check  was  a  certified  check,  and 
therefore  it  is  immaterial  what  the  bank  account 
showed. 

The  Court:  Yes. 

[472]  Mr.  Margiotti :  Next,  the  $85,000  check  was 
never  used  by  the  Government,  and  the  mere  fact  that 
there  wasn’t  a  balance  of  $85,000  in  the  bank  at  the 
time  the  check  was  delivered  to  the  Government - 

Mr.  Williams:  It  wasn’t  delivered. 

Mr.  Margiotti:  What? 

Mr.  Williams :  The  check  was  never  delivered. 

Mr.  Margiotti:  it  was  to  be  delivered  to  the  Gov¬ 
ernment,  is  no  indication  of  any  fraud,  because  the 
amount  on  deposit  at  the  time  the  check  was  proposed 
to  be  delivered,  and,  as  I  recall  the  evidence  of  one  of 
the  witnesses,  I  think  it  was  Mr.  Craig,  testified  he 
heard  from  Ivnohl,  hold  the  check  in  his  hands  and 
offer  it  to  Mr.  Powell,  and  he  didn’t  accept  it. 

At  that  particular  time  there  is  no  evidence  as  to  the 
credit  standing  of  the  maker  at  the  bank.  The  mere 
fact  that  the  money  was  not  in  the  bank  at  the  time 
was  not  evidence  of  fraud  because  it  could  have  been 
put  in  there  subsequently  and  the  defendant  Freidus 
had  the  means  with  which  to  do  it,  although  this  is 
evident,  and  there  was  no  necessity  to  put  the  money 
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in  for  the  reason  that  the  RFC  didn’t  accept  the  check 
and  therefore  it  is  immaterial. 

Mr.  Williams:  Your  Honor,  if  this  is  being  offered 
as  evidence  of  any  false  representation,  I  think  it 
should  [473]  have  been  averred  in  the  face  of  the 
indictment. 

This  comes  as  a  complete  surprise  to  us,  that  the 
Government  is  going  to  attempt  to  show  that  there  was 
some  falsehood  in  the  check  in  the  amount  of  $85,000. 

In  the  first  place,  if  the  Court  please,  there  is  no 
allegation  of  this  in  the  indictment;  and 

Secondly,  it  is  violently  prejudicial  to  the  defend- 

803  ants* 

It  has  been  shown  in  the  Government’s  own  case 
that  the  check  was  never  received  bv  the  Government. 
Consequently,  there  was  never  any  reason  for  having 
it  covered  and  if  this  evidence  goes  in  now,  it  will 
seriously  prejudice  us,  because  it  will  appear  as  if 
a  bad  check  were  offered  to  the  Government  in  the  con¬ 
summation  of  a  deal  when  the  deal  itself  was  never 
finally  consummated  and  when  the  check  was  never 
received. 

So  we  object  to  it  on  the  ground  that  it  is  imma¬ 
terial,  because  the  check  was  never  received: 

That  it  is  further  outside  the  scope  of  the  indictment 
because  there  is  no  allegation  regarding  that  check 
on  the  whole  face  of  the  indictment  and  that  it  is 
wholly  immaterial. 

Mr.  Margiotti:  Furthermore,  your  Honor,  in  the 
issuance  of  the  check,  mere  issuance  is  immaterial.  It 
is  a  question  of  what  the  status  of  the  account  is  when 
the  check  [474]  is  presented  for  payment. 

The  Court:  Anything  further  from  the  Govern¬ 
ment  ? 

Mr.  Hantman:  We  say,  your  Honor,  the  evidence 
shows  that  the  check — I  am  speaking  of  the  $85,000 
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check — was  actually  tendered  to  the  Government  on 
September  27th  when  they  went  to  the  RFC.  We  will 
be  able  to  show  that  this  very  $85,000  check  was  in 
connection  with  the  proposed  Aireon  purchase. 

We  will  show  that  through  a  subsequent  witness. 

We  think  it  is  just  another  indication  of  the  bad 
faith  with  which  these  two  defendants  went  into  this 
entire  deal  and  I  think  the  Government  should  be  per¬ 
mitted  to  show  the  jury  the  actions  of  these  parties  in 
this  proposed  purchase. 

The  Court:  This  is  the  ruling  of  the  Court: 

First,  the  proffer  should  be  limited  to  the  period 
covered  by  the  indictment. 

Second,  I  question  the  evidentiary  value  of  the 
$15,000  check,  because  the  Government  counsel  has 
stated  the  record  showed  it  was  checked  against  it  and 
did  clear.  It  is  a  fact  that  it  was  certified  check, 
and  I  assume  at  the  moment  the  bank  certified  it  and 
made  the  due  entry  on  its  record. 

Mr.  Hantman :  May  I  be  heard  on  that  one  point  at 
this  moment  ? 

[475]  The  Court:  Yes. 

Mr.  Hantman :  This  witness  will  testify,  your  Honor, 
true,  it  was  a  certified  check,  and  it  was  delivered  to 
the  RFC,  but  it  was  redeposited  to  the  Starrett  ac¬ 
count  on  November  10th. 

Mr.  Williams:  Sure,  after  the  deal  fell  through. 

Mr.  Margiotti:  What  difference  does  that  make? 

Mr.  Hantman:  Your  Honor  raised  a  question  of 
abandonment  here  a  few  days  ago  and  I  think  it  is  just 
another  scintilla  of  evidence  going  to  the  question  of 
abandonment  of  this  enterprise  by  the  defendant 
Freidus. 

The  Court :  No.  As  I  gathered,  wasn’t  the  offer  of 
the  deposit  of  $15,000  unacceptable? 
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Mr.  Williams :  Yes. 

Mr.  Hantman:  It  was  accepted. 

The  Court:  You  mean  it  was  physically  received 
but  not  technically  accepted  in  the  sense  of  making  a 
binding  contract? 

Mr.  Hantman :  It  was  held  by  the  RFC  for  two  or 
three  months,  then  returned. 

Mr.  Williams:  By  November  3d  the  deal  was  re¬ 
jected. 

The  Court :  Can’t  you  tell  me  very  quickly  from  the 
records?  Doesn’t  it  show  a  clearance  through  on  one 
day  when  it  was  certified  ? 

Mr.  Hantman :  Yes. 

[476]  The  Court:  And  within  four  or  five  days  it 
comes  back  in? 

Mr.  Hantman :  It  is  debited  to  the  account  the  min¬ 
ute  it  is  certified. 

The  Court:  Yes,  it  is  charged. 

Mr.  Hantman:  Yes,  and  then  three  months  later, 
three  or  four  months  later,  when  the  check  is  returned, 
it  is  redeposited  in  Starrett’s  account. 

The  Court:  I  think  that  is  right,  and  it  is  very 
proper,  I  don’t  see  anything  criminal  in  that. 

Mr.  Hantman:  I  think  it  is  just  another  bit  of  evi¬ 
dence  showing  the  conspiracy  was  still  existing. 

The  Court:  I  don’t  follow  vou. 

•> 

The  function  of  a  certified  check  is  to  carry  on  the 
face  of  it  notice  that  money  is  reserved  in  a  bank  ac¬ 
count  against  which  the  drawer  may  not  draw  subse¬ 
quent  checks. 

Now,  it  is  a  fact  in  this  case  that  the  tender  of  the 
$15,000  did  not  bring  about  the  contract.  The  amount 
was  insufficient  and  it  was  returned. 

Now  I  don’t  see  anything  for  the  life  of  me  that 
bears  upon  criminal  intent  or  anything  that  is  wrong, 


* 
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fraudulent,  misleading.  That  seems  perfectly  all 
right. 

Now,  the  other  I  do  think  is  a  matter  which  should 
go  to  this  jury,  why  it  was  on  that  date  a  cheek  for 
$85,000  was  drawn  against  an  account  that  didn’t  have 
the  money  in  [477]  it.  That  is  very  proper  and  I  will 
overrule  the  defense’s  objection  on  that  but  I  want  to 
hear  you  fully.  I  don’t  see  the  evidentiary  value  of 
the  $15,000  check. 

They  had  the  money  and  the  check  was  certified. 

Mr.  Hantman:  Yes,  they  had  the  money,  the  Gov¬ 
ernment  admits  thev  had  the  monev  and  it  was  debited 

•  * 

to  that  account. 

Now,  we  understood  some  time  back  that  the  defend¬ 
ant  Freidus  would  make  as  part  of  his  defense  the  part 
this  was  a  frolic  of  Knohl’s  own.  This  shows  the  check 
came  back  to  his  own  account.  He  knew  and  was  cog¬ 
nizant  of  it  and  signed  the  check. 

Mr.  Williams:  Furthermore,  the  date  it  was  re¬ 
deposited  comes  off  the  conspiracy,  as  alleged  on  the 
face  of  the  indictment. 

November  1  you  terminated  the  conspiracy  and  it 
was  November  10th  that  the  check  came  back. 

The  Court:  I  am  struggling  with  what  is  the  force 
of  it.  One  would  assume  a  businessman  would  put  it 
back  in  the  bank  as  early  as  he  could.  I  don’t  think 
that  he  held  it  three  months  shows  of  itself  that  it 
was  still  a  subsisting  conspiracy  act.  He  could  do  as 
he  pleased  with  it. 

Is  there  any  alteration  in  the  bank  records  to  show 
the  $15,000  debit  was  ever  removed  until  the  check 
came  back? 

[478]  Mr.  Hantman:  Oh,  no. 

Mr.  Margiotti:  So  far  as  I  am  concerned,  1  will 
withdraw  my  objection  to  the  $15,000  check. 
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Mr.  Williams:  Yes,  sir. 

The  Court :  I  don’t  see  it  has  any  evidentiary  value. 

Mr.  Margiotti :  I  will  withdraw  the  objection  to  the 
$15,000  and  make  it  very  simple. 

The  Court :  They  may  both  go  in. 

Mr.  Williams :  On  that  $85,000,  there  is  still  another 
basis  for  objection : 

It  seems  to  me  that  in  as  much  as  Mr.  Hantman  has 
made  the  proffer  that  he  has,  that  it  becomes  evidence 
of  another  crime  outside  the  indictment,  which  is  preju¬ 
dicial  to  the  point  of  a  mistrial  in  a  case  of  this  kind. 

The  Court :  In  a  broad  conspiracy  case,  that  would 
not  be  the  grounds  for  a  mistrial.  If  you  so  move  it  I 
will  overrule  it  but  I  think  it  is  a  piece  of  evidence 
to  go  to  the  jury  touching  on  the  criminal  intent. 

Mr.  Margiotti:  We  are  not  giving  up  any  of  objec¬ 
tions  on  the  grounds  of  the  $85,000  check. 

The  Court:  Definitely  no,  I  understand  that.  It 
is  subject  to  your  objection. 

Mr.  Hantman :  May  I  say  also  the  Government  will 
attempt  to  introduce  through  this  witness  the  <mtry 
on  these  bank  records  of  the  $10,000  check  drawn  in 
favor  of  [479]  the  defendant  Larry  Knohl. 

The  Court:  What  was  that  for?  I  don’t  remember 
that. 

Mr.  Hantman:  There  is  a  $10,000  check  that  was 
made  out  to  Mr.  Knohl  which  has  not  been  offered  in 
evidence  yet.  We  will  show  it  cleared  through  this 
account  made  out  to  Knohl. 

The  Court:  In  what  period? 

Mr.  Hantman:  The  same  day  that  the  $85,000 
check  was  made  out  to  the  RFC,  and  a  consecutive 
check. 

Mr.  Margiotti:  What  difference  does  it  make? 
What  is  the  purpose  of  it? 


273a 


Joseph  Levin — For  Government — Direct. 


817 


Mr.  Hantman:  I  think,  if  the  Court  please,  it  is 
probative  of  the  fact  that  these  checks  were  made  out 
at  the  same  time,  at  the  same  date,  consecutive  checks. 

We  don’t  know - 

The  Court:  Did  you  ever  trace  the  $10,000  to  see 
what  it  was  used  for! 

Mr.  Hantman:  No,  sir,  we  can’t  tell  what  it  was 

used  for.  We  have  that  cheek  endorsed  by  Mr.  Knohl 

and  debited  to  the  Starrett  Television  Account  within 

five  davs  after  it  was  drawn. 

* 

Mr.  Margiotti :  Do  you  know  why  it  was  delivered! 

The  Court:  Does  it  go  to  Mr.  Knohl  personally  or 
to  the  Starrett  Corporation !  3^3 

Mr.  Hantman :  It  goes  to  Mr.  Knohl. 

[480]  The  Court:  Personally! 

Mr.  Hantman:  Yes,  sir. 

The  Court:  You  said  something  about  debiting  to 
the  Starrett  account. 

Mr.  Hantman:  That  is  exactly  the  point,  sir,  it  was 
debited  to  the  Starrett  account,  $10,000  was  withdrawn 
the  same  day,  the  same  time,  in  consecutive  checks, 
that  $85,000  check  to  the  RFC  was  drawn  and  the:  Gov¬ 
ernment  is  prepared  to  show  that  both  of  these  checks 
were  drawn  at  the  direction  of  the  defendant  Larry 
Knohl.  j 

The  Court:  It  sounds  like  it  could  be  probative. 

I  am  prepared  to  admit  it. 

Mr.  Margiotti:  A  $10,000  check  is  a  separate  and 

distinct  matter.  There  is  no  offer  of  proof  on  the  part 

of  the  Government  to  show  it  is  in  anv  wav  connected 

•  * 

with  the  conspiracy  subject  of  that. 

The  mere  fact  that  I  know  of  no  check  of  $10,000 
and  it  happened  after  the  $85,000  check,  either  on  the 
same  dav  or  the  same  week,  does,  not  make  it  material. 
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The  Court:  What  is  the  open  balance  in  the  bank 
account  at  the  time  the  $85,000  and  the  $10,000  was 
drawn  ? 

Mr.  Collins:  $221,000,  your  Honor,  according  to  the 
records. 

Mr.  Hantman:  Oh,  no,  substantially  less  than  the 
$85,000.  I  don’t  know  the  figure  offhand. 

[481]  The  Court:  What  is  the  date  of  the  $85,000 
check? 

Mr.  Hantman :  September  5,  your  Honor. 

Mr.  Collins :  The  date  of  the  conference,  your  Honor, 
was  September  27th. 

Mr.  Hantman :  No,  September  5th. 

Mr.  Collins:  The  closing  conference,  which  is  the 
date. 

Mr.  Margiotti:  I  further  object  to  the  $10,000  check 
as  outside  the  scope  of  the  indictment. 

The  Court:  We  are  running  into  something  more 
substantial  than  that.  This  bank  record  shows  there 
is  over  $200,000  in  this  account  on  the  20th  day  of  Sep¬ 
tember.  There  is  $159,000. 

Mr.  Hantman:  Wait  a  minute,  vour  Honor.  That 
is  $23,068.71. 

Which  figure  is  your  Honor  looking  at? 

The  Court :  September,  which  apparently  is 
what - 

Mr.  Hantman:  That  is  September  19th. 

The  Court:  September  19,  1950,  there  is  $220,000. 

Mr.  Hantman:  That  is  right,  sir. 

Mr.  Williams:  $102 - 

The  Court:  Wait  a  minute,  now. 

Mr.  Margiotti:  Let  the  Judge  do  it. 

The  Court:  Actually,  it  is  only  $22,010.25.  I  mis¬ 
read  it. 

[482]  Mr.  Williams:  There  are  delayed  credits 
there,  your  Honor. 
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The  Court :  I  thought  it  was  $220,000. 

What  is  the  open  balance? 

Mr.  Collins:  I  assume  that  is  the  balance,  with  the 
delayed  credits.  ! 

The  Court:  I  guess  you  gentlemen  will  have  to 
gather  that  from  the  witness.  The  open  balance  shows 
less  than  $25,000  for  most  of  the  period  September. 

Mr.  Margiotti:  May  I  suggest,  your  Honor,  that 
you  look  at  this  $10,000  check  that  you  are  speaking 
of? 

The  Court:  Let  me  settle  that  $10,000  check., 

What  is  the  evidentiary  or  probative  value  of  the 
check?  What  do  you  contend  it  was  used  for?  Where 
is  the  authority  for  it? 

Mr.  Hantman :  We  contend,  your  Honor,  that  it  was 
quid  pro  quo. 

The  Court :  For  what  ? 

Mr.  Hantman:  Knohl  got  this  money  as  a  bonus 
for  putting  across  this  deal. 

The  Court:  What  is  the  evidence  that  he  got  it  as 
a  bonus? 

Mr.  Hantman:  We  can’t  demonstrate  physically 
that  it  was  a  bonus  but  we  say  the  check  having  been 
made  the  same  day,  both  checks  having  been  drawn  at 
the  direction  of  [483]  Knohl  and  signed  by  Freidus, 
there  was  only  part  of  the  emolument  that  Knohl  got 
by  virtue  of  this  transaction.  We  think  it  is  proba¬ 
tive.  We  think  it  is  material,  and  we  think  the  fact 
ought  to  be  permitted  to  go  to  the  jury. 

Mr.  Margiotti:  The  difficulty  is  that  vou  are  re- 
*  •  * 

quiring  the  jury  to  guess  at  something  that  you  can’t 
even  guess  at  yourself. 

The  Court:  Isn’t  there  anvbodv  in  vour  case  that 

■  •  * 

ever  asked  him  why  that  check  of  $10,000  was  drawn  ? 

Mr.  Hantman :  No  one  knew  about  it  except  Freidus, 
your  Honor. 
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The  Court :  Well,  I  mean  until  you  are  able  to  dem¬ 
onstrate  it  I  frankly  don’t  see  what  that  proves.  It  is 
pure  speculation.  It  may  be  a  bonus.  If  Freidus  or 
Knolil  takes  the  stand  later,  of  course,  it  may  be  used, 
but  I  am  thinking  about  you  in  vour  Government  case. 
It  is  just  an  isolated  $10,000  check  susceptible  of  that 
conclusion  but  not  demonstrated  by  the  evidence. 

Mr.  Hantman :  Will  vour  Honor  forestall  anv  testi- 

• 

mony  relative  to  the  $10,000  check? 

The  Court:  No,  I  think  you  may  have  it  identified, 
but  when  it  comes  to  a  question  of  being  offered,  you 
may  run  into  legal  difficulties. 

g2 7  All  right,  we  will  go  on  assuming  the  $15,000  is 

going  to  be  withdrawn. 

[484]  Mr.  Margiotti :  I  withdraw  that  because  it  is 
favorable  to  us.  Otherwise  T  would  not  have  with¬ 
drawn  it. 

The  Court:  I  gathered  that  and  I  have  overruled 
the  objection  to  the  proffer  of  the  $85,000  subject  to 
the  objection  of  the  defense  counsel. 

All  right,  sir. 

(Thereupon  counsel  returned  to  the  trial  table.) 

Mr.  Hantman :  Mark  these  Government  Exhibit  20 
for  Identification. 

(The  photostats  referred  to  were  marked  Govern¬ 
ment  Exhibit  No.  20  for  Identification.) 

828 

By  Mr.  Hantman . 

Q.  We  have  marked  the  duplicate  ledger  cards  of  the 
originals  which  you  have  produced  pursuant  to  subpoena 
as  Government  Exhibit  20  for  Identification.  Will  you 
look  at  those  ledger  cards,  sir,  and  tell  us,  if  you  can  iden¬ 
tify  them?  A.  Yes,  sir.  They  are  the  identical  copies, 
photostats  of  the  originals. 
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Q.  Tell  the  Court  and  jury  wliat  the  cards  are,  sir?  A. 

These  are  ledger  sheets,  the  original  ledger  sheets  of  the 
account  of  the  Starrett  Television  Corporation. 

Q.  For  what  period,  sir?  A.  From  January,  1949,  to 
December,  including  December,  1950,  to  and  including  De¬ 
cember  of  1950. 

[485]  Q.  Was  the  account  closed  in  December,  1950? 

A.  Right,  sir. 

Q.  Can  you  tell  us  who  was  authorized  to  draw  funds  on 
this  account? 

First  tell  us  wrhat  kind  of  an  account  it  was  ?  A.  This 
was  what  is  known  as  a  commercial  checking  account. 

Q.  Will  you  tell  us  who  was  authorized  to  draw  funds  ggQ; 
on  this  account?  A.  Yes,  sir. 

Q.  Particularly  during  the  period  June  to  November, 

1950,  or  July  to  November,  1950.  A.  July? 

Q.  Yes,  sir.  A.  In  July,  1950,  Jacob  Freidus,  who  was 
then  an  agent  of  the  Starrett  Television  Corporation,  along 
with  any  of  the  combined  two  signatures,  which  were  Bur¬ 
ton,  R.  D.  Burton - 

Mr.  Margiotti:  What  is  the  name? 

The  Witness:  Bur —  Bernet.  (Spelling.) 

By  Mr.  Hantman. 


Q.  Raymond  Bernet.  A.  Claire  Freidus. 

Mr.  Margiotti :  What  is  that,  the  second  or  the  third 
name? 

[486]  The  Witness :  Clara  Freidus ;  and  that  is  all. 
Any  of  those  were  the  two. 
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By  Mr.  Hantman. 

Q.  Can  you  tell  us,  Mr.  Levin,  whether  or  not  during 
that  period  I  mentioned,  July  to  November,  1950,  Mr. 
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Freidus  was  authorized  to  draw  checks  on  that  account 
on  his  own  signature,  that  is,  without  the  necessity  of  any 
of  the  other  concurrent  signatures?  A.  Jacob  Freidus 
alone. 


833 


834 


The  Court:  Mr.  Levin,  I  don’t  think  the  Court  un¬ 
derstood  you  when  you  first  were  identifying  the  ac¬ 
count.  What  was  the  capacity?  You  said  that  Mr. 
Freidus  had  opened  the  account.  I  didn’t  gather — 
you  used  the  word  “alone”  or  the  word  “agent.”  What 

did  vou  sav? 

*  * 

The  Witness:  I  used  “agent,”  as  his  office,  as  the 
officer. 

The  Court:  Do  T  gather  that  he  had  both  capacity 
to  draw  it  either  “Jacob  Freidus,  Agent,”  or  he  might 
sign  it  just  “Jacob  Freidus?” 

The  Witness :  Alone,  yes,  sir. 

Mr.  Margiotti:  During  this  whole  period? 

The  Witness:  No.  That  was  for  the  period  of 
1950,  December  19. 

Mr.  Margiotti:  What  is  that  date? 

The  Witness :  December  22,  1950.  That  was 
changed. 

The  Court :  That  is  outside  the  scope  of  the  indict¬ 
ment. 

[487]  That  is,  it  was  changed  to  give  him  the  right 
to  draw  it  in  his  own  name? 

The  Witness:  No,  sir,  it  wasn‘t  changed  to  give  him 
the  right.  The  signatures  were  changed  at  that  time. 

The  Court:  Well,  what  was  the  effect  of  the  direc¬ 
tion  to  your  bank  on  the  date  of  December  22,  1950? 
What  did  the  direction  do? 

The  Witness :  President,  Treasurer,  Vice  President 
or  Secretarv,  anv  two. 

The  President  was  F.  D.  Burnet. 

The  Court:  Let  me  get  at  it  this  way,  Mr.  Levin. 
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We  are  concerned  about  the  activities  of  the  account 
between  the  date  of  July  1,  1950,  and  I  think  it  is 
November  1st,  1950,  between  those  two  dates,  from 
July  1  until  or  about  November  1,  1950. 

Now,  again  so  the  record  will  be  clear,  what  direction 
did  your  bank  have  for  honoring  checks  between  those 
dates  ? 

The  Witness:  On  June  6,  1952,  October  1,  1950 - 

Mr.  Margiotti:  We  object  to  1952. 

The  Court:  I  rather  gather  this  is  a  direction  that 
came  in  June  and  continued  until  October? 

The  Witness:  Yes,  sir. 

The  Court:  October  what?  ggg 

The  Witness:  June,  Jacob  Freidus  alone. 

[488]  The  Court:  No,  what  period  did  it  cover, 
sir,  from  June  6  to  October - 

The  Witness:  From  June  6  until  October  4, 1950. 

The  Court:  I  will  overrule  the  objection. 

Mr.  Margiotti:  I  thought  he  said  1952. 

The  Witness :  1950. 

The  Court:  What  direction  did  you  have  to  honor 
checks  in  that  period? 

The  Witness:  In  that  period? 

From  June  6  to  October  4, 1950,  Jacob  Freidus  alone 
or  Mitchell  Fein,  with  Eleanor  Harris,  or  R.  D.  Burnet, 
with  Eleanor  Harris. 

Mr.  Hantman:  I  think  we  can  get  at  it  a  lot  easier, 
your  Honor,  if  we  have  the  original  bank  resolutions  837 
and  we  put  in  a  photostat  thereof  which  the  Govern¬ 
ment  will  be  pleased  to  offer. 

Mr.  Margiotti:  That  may  solve  it. 

The  Court :  That  may  solve  the  problem. 

Well,  as  long  as  we  get  the  authorizations,  and  it  be 
'within  the  dates  covered  bv  the  indictment,  they  may 
be  received. 
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(The  photostats  above  referred  to  marked  Govern¬ 
ment  Exhibit  No.  20  were  received  in  evidence.) 

By  Mr.  H ant  man. 

Q.  Mr.  Levin,  do  you  have  with  you  the  original  bank 
resolutions  provided  by  Starrett  Television  indicating  the 
individuals  authorized  to  sign  checks  on  behalf  of  the  [489] 
corporation  from  the  period  June  6,  1950,  through  Decem¬ 
ber  22,  1950?  A.  T  have,  sir. 

Q.  Have  you  made  photostats  thereof?  A.  I  have,  sir. 

Q.  Did  you  make  those  photostats  yourself?  A.  I  did. 

Mr.  Williams:  No  objection. 

The  Court:  Mr.  Margiotti,  have  you  any  objection? 

Mr.  Margiotti :  T  haven’t  seen  them.  I  would  like  to 
look  at  them. 

(The  photostats  above  referred  to  were  marked 
Government  Exhibit  No.  21  for  Identification.) 

Mr.  Margiotti:  Your  Honor,  as  far  as  T  am  con¬ 
cerned,  I  have  no  objection  to  Exhibit  21. 

There  are  two  21’s  but  I  certainly  object  to  one  ex¬ 
hibit,  the  first  one,  because  it  gives  a  period  from 
December  22,  1950,  on,  which  is  outside  the  scope. 

The  Court:  Yes,  if  that  is  the  fact,  T  imagine  the 
objection  is  well  taken. 

Mr.  Hantman :  If  it  please  the  Court,  I  think  it  is 
a  necessary  document.  It  shows  the  continuance  of 
the  authorization  up  to  December  22nd.  If  your  Honor 
permits  us  to  come  to  the  bench  I  think  I  can  show  it 
to  you. 

[490]  The  Court:  Very  well. 

(Thereupon,  at  the  bench,  the  following  occurred,  out 
of  the  hearing  of  the  jury) : 
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Mr.  Margiotti:  We  object  to  the  testimony  being 
offered  as  against  Larry  Ivnohl  for  the  reason  that  it 
is  generally  incompetent,  irrelevant  and  immaterial, 
and  furthermore,  it  is  not  part  of  the  alleged  con¬ 
spiracy  and  there  is  no  evidence  up  to  the  present  time 
showing  that  a  conspiracy  existed  as  charged  in  the 
indictment. 

The  Court:  I  am  more  concerned  by  the  fact  that 
it  is  a  direction  to  the  bank  apparently  dated  Decem¬ 
ber  22,  1950,  going  forward.  That  is  only  the  first 
one.  The  indictment  charges  the  offense  occurred  be¬ 
tween  July  1  and  November,  1950. 

Mr.  Hantman:  If  your  Honor  please - 

Mr.  Margiotti:  One  is  in  June  and  the  other  is  in 
October,  so  these  two  would  be  within  the  dates. 

The  Court :  Well,  these  two  don’t  give  me  any  con¬ 
cern  but  No.  1  does. 

Mr.  TIantman:  My  point,  your  Honor,  is  simply 
this :  i 

Tn  order  to  show  how  long  the  one  in  October  con¬ 
tinued,  I  think  you  should  have  the  one  in  December. 

The  Government  isn’t  making  any  pressing  point  of  it. 

The  Court:  No.  It  will  continue  until  changed, 

Mr.  Margiotti:  That  is  right.  Once  you  show  a 
[491]  thing  to  continue,  the  assumption  arises  it  con¬ 
tinues.  ■ 

The  Court :  But  the  first  one,  if  it  begins  an  act  as 
of  December  22,  1950,  and  projects  it  forward,  it  does  843 
not  come  within  the  date  of  the  indictment. 

Mr.  Hantman:  The  Government  is  not  pressing 
that.  I  just  wanted  to  make  the  picture  complete. 

That  was  the  only  reason. 

The  Court:  That  is  the  usual  rule. 

Mr.  Margiotti:  Your  Honor,  may  we  have  a  ruling 
as  to  whether  this  is  being  offered  against  Larry 
Knohl? 
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The  Court:  Well,  I  think  at  this  point  there  is 
enough  in  the  evidence  to  indicate  the  combination, 
confederation  and  agreement,  so  if  received  against 
one  at  this  point,  it  will  also  be  binding  against  the 
other  defendant  charged  in  the  indictment. 

That  is  subject  to  your  objection. 

Mr.  Hantman:  The  Government  will  offer  21,  which 
consists  of  two  documents,  your  Honor,  giving  authori¬ 
zation  dated  June  6,  1950,  and  a  change  in  authoriza¬ 
tion  on  October  2,  1950. 

The  Court:  I  understand  there  is  no  objection  from 
the  defense. 

Mr.  Margiotti:  As  to  the  fact  they  are  photostats, 
no  but - 

The  Court:  The  objection  you  made  at  the  bench, 
but  apart  from  that,  no  other. 

Mr.  Margiotti:  No. 

The  Court:  Let  them  be  received. 

(The  Photostats  above  referred  to  marked  Govern¬ 
ment  Exhibit  No.  21  were  received  in  evidence.) 

##*#*# 

[493]  Afternoon  Session — 1 :45  P.  M. 

The  Court :  While  we  are  waiting  for  Mr.  Hantman, 
I  know  counsel  are  aware,  I  don’t  know  whether  the 
jury  is,  but  there  is  a  general  term  today  at  3:00 
o’clock,  so  about  five  minutes  of  I  will  dismiss  you  at 
that  time. 

Mr.  Hantman:  I  don’t  recall  at  the  moment,  your 
Honor,  whether  Government’s  20  and  21-A  and  B  are 
in  evidence,  but  I  will  offer  them  at  this  time,  Govern¬ 
ment’s  20  being  the  bank  ledger  cards  of  the  Starrett 
Television  Corporation,  and  Government’s  21-A  and 
21-B  being  the  resolutions  authorizing  certain  individ¬ 
uals  to  sign  firm  checks. 
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The  Court :  The  Clerk  informs  me - 

Mr.  Margiotti:  As  I  understand  it,  those  ledger 
cards  are  only  between  the  dates  of  July  1,  1950  and 
November  1,  1950. 

The  Court:  That  is  right,  within  the  period  of  the 
conspiracy.  Is  there  any  other  objection  or  any  ob¬ 
jection  to  them?  There  being  no  objection,  let  both 
20  and  21-A  and  B  be  received. 

Mr.  Margiotti:  Your  Honor,  we  had  previously  filed 
an  objection.  The  Court  had  ruled  on  it. 

The  Court:  At  the  bench.  Subject  to  that  objec¬ 
tion,  let  them  be  received. 

(Government  Exhibits  20,  and  21-A  and  21-B  were  848 
received  in  evidence.) 


Thereupon  [494]  Joseph  Levin  was  recalled  as  a  wit¬ 
ness  by  and  on  behalf  of  the  Government  and  having  been 
previously  duly  sworn,  testified  further  as  follows: 

Direct  examination  ( continued ). 

Mr.  Williams:  Your  Honor,  may  we  come  to  the 
bench  ? 

( Counsel  thereupon  approached  the  bench,  where  the 
following  proceedings  were  had  out  of  the  hearing  of  g^g 
the  jury) : 

Mr.  Williams:  Your  Honor,  I  anticipate  what  Mr. 
Hantman  is  about  to  do.  I  don’t  think  it  is  proper 
for  Mr.  Hantman  to  ask  this  witness  anything  about 
that  $85,000  check,  because  he  knows  absolutely  nothing 
about  it.  This  cheek  was  never  presented  to  the  bank 
for  payment.  It  was  a  check,  the  evidence  will  show, 
that  was  simply  written.  He  has  already  satisfied  his 
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purpose  by  showing  what  in  fact  the  credit  balance  of 
the  company  was  at  that  date. 

The  Court:  That  is  one  thing  which  the  Court  will 
have  to  be  cleared  up  on.  I  am  perfectly  convinced 
that  the  credit  balance  was  less  than  $25,000,  but  I 
would  like  to  hear  that  from  somebody  who  knows 
and  can  interpret  that  record. 

Mr.  Hantman:  This  witness  can  interpret  that  rec¬ 
ord,  your  Honor. 

The  Court :  Are  you  proposing  to  ask  him  anything 
about  the  $85,000  check? 

Mr.  Hantman:  I  will  ask  him  if  the  bank  balance 
shows  [495]  $85,000  on  that  date  or  anywhere  close 
to  that  date. 

Mr.  Williams:  I  think  lie  can  ask  him  what  the  bal¬ 
ance  show’s. 

Mr.  Margiotti:  I  have  no  objection  to  that. 

The  Court:  You  can  do  the  latter.  Ask  what  the 
balance  is  or  what  was  the  maximum  or  what  was 
the  minimum,  but  don’t  pinpoint  the  check  of  $85,000 
unless  he  himself  has  personal  knowledge  of  it. 

Mr.  Hantman :  I  wouldn’t  produce  the  check  at  all. 

The  Court :  Even  if  you  ask  him  in  round  figures,  I 
think  it  pinpoints  it  more  than  it  should,  and  the  rec¬ 
ords  will  speak  for  themselves  as  to  whether  there  was 
$85,000  there  at  the  time  or  not. 

Mr.  Margiotti:  Furthermore,  your  Honor,  at  the 
852  time  the  check  was  proposed  to  be  delivered — sort  of 
handled  in  front  of  Powell,  Powell  did  not  accept  it. 

The  Court :  I  realize  that. 

Mr.  Margiotti:  And  it  was  supposed  to  be  part 
of  the  down  payment  if  the  deal  went  through.  The 
deal  never  went  through. 

The  Court:  I  realize  that  and  I  am  making  my 
ruling  accordingly. 
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Mr.  Hantman :  This  $85,000  check  already  is  in  evi¬ 
dence. 

The  Court:  Yes,  but  the  point  of  the  conference 
at  the  bench  is,  unless  the  witness  on  the  stand  knows 
the  check  was  [496]  drawn,  knows  it  was  received, 
knows  it  went  through  or  didn’t  go  through,  don’t  ask 
him  concerning  it  or  even  the  amount  of  $85,000.  But 
you  can  ask  him  to  interpret  what  those  balances 
were,  because  even  I  am  interested  in  that. 

Air.  Hantman:  Yes,  sir. 

(Counsel  thereupon  resumed  their  places  at  the 
counsel  table  and  the  following  proceedings  were  held 
in  open  court) :  854 

By  Mr.  Hantman. 

Q.  I  show  you,  Mr.  Levin,  Government’s  5  in  evidence, 
which  is  a  check  in  the  sum  of  $15,000.  I  ask  you  to  ex¬ 
amine  the  ledger  cards  Starrett  TV  Corporation,  which 
you  have  before  you,  and  tell  us  whether  that  check  has 
been  debited  in  that  account  and  as  of  what  date,  sir?  A. 

July  27,  1950. 

Q.  That  was  the  date  that  sum  was  debited  to  the  Star¬ 
rett  account,  was  it?  A.  Yes.  It  was  debited  from  the 
amount  on  July  27,  1950. 

Q.  Will  you  look  at  the  reverse  side  of  that  check  you 
have  in  your  hand?  There  is  a  stamp  there,  is  there 
not?  A.  Yes,  sir.  855 

Q.  What  does  that  stamp  read,  sir?  A.  Modern  Indus¬ 
trial  Bank,  November  10,  1950. 

Q.  Do  you  know  what  that  stamp  means,  sir?  A.  It  may 
have  been  really  deposited  back  to  the  Starrett  account. 

[497]  Q.  Would  you  examine  your  ledger  card  which  you 
have  before  you  for  that  account  and  see  if  you  have  such 
an  entry  thereon,  sir?  A.  Yes,  sir,  there  is  a  deposit  of 
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$15,000  deposited  back  to  the  Starrett  Television  November 
10,  1950. 

Q.  I  would  like  you  to  examine  those  ledger  cards,  Mr. 
Levin,  and  tell  me  what  the  balance  of  the  Starrett  Televi¬ 
sion  Corporation’s  account  was  on  September  5,  1950.  A. 
September  5,  1950,  the  balance  was  $20,617.50. 

Q.  Keeping  that  place  in  mind,  will  you  look  at  the  period 
between  September  5,  1950  and  September  27,  1950  and 
tell  me  what  the  highest  balance  is  between  those  dates, 
sir?  A.  Septembr  11,  $57,023.74. 

Q.  Tell  us  what  the  balance  was  on  September  27,  1950. 
A.  September  27,  there  was  a  balance  and  overdrawn! 

857  $*^0.04. 

Q.  Can  you  give  us  the  highest  and  lowest  balances  dur¬ 
ing  the  period  July  1,  1950  through  November  1,  1950?  A. 
What  was  that  counsel,  the  highest  balance? 

Q.  Give  us  the  highest  and  the  lowest  balances  in  the 
Starrett  Television  Corporation  account  during  the  period 
July  1,  1950  and  November  1,  1950.  A.  What  w*as  the  last 
date,  counsel? 

Q.  The  dates  T  am  interested  in,  Mr.  Levin,  are  between 
July  1,  1950  and  November  1,  1950,  the  highest  and  lowest 
[498]  balances  during  that  interim.  A.  July  3rd,  there 
v*as  an  overdraft  fo  $85.78:  on  November  2,  $43,061.65. 
That  was  the  balance. 

Q.  That  was  November  2nd?  A.  November  2nd. 

Q.  November  1,  wiiat  is  the  highest  balance  up  to  that 

858  date?  A.  November  1,  $33,540.21. 

Mr.  Williams :  I  don’t  think  the  witness  understands 
Mr.  Hantman’s  question. 

Mr.  Hantman :  I  will  clear  it  up,  Mr.  Williams. 

By  Mr.  Hantman. 

Q.  Is  that  figure  of  33  odd  thousand  dollars  the  highest 
balance  during  the  period  July  to  November,  1950?  A.  No, 
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sir.  We  have  one  on  September  11  which  is  the  highest 
balance. 

Q.  How  much  was  that?  A.  $57,023.74. 

Mr.  Hantman:  Have  no  further  questions,  your 
Honor. 

; 

Cross-examination  by  Mr.  Williams. 

Q.  Do  you  know  whether  or  not  Starrett  Television 
maintained  other  bank  accounts,  Mr.  Levin?  A.  What, 
under  the  Starrett  Television? 

Q.  Yes,  sir.  [499]  A.  No,  not  under  the  Starrett  Televi¬ 
sion. 

Q.  I  say,  do  you  know  whether  they  maintained  other 
bank  accounts  elsewhere  than  Modern  Industrial?  A.  No, 
I  do  not,  sir. 

i 

Mr.  Williams:  I  have  no  further  questions. 

Mr.  Margiotti:  We  have  no  questions. 

The  Court:  Very  well,  you  may  be  finally  excused, 
Mr.  Levin. 

( Witness  excused. ) 

The  Court:  Is  Mr.  Perry  available  for  us  now? 

Mr.  Hantman:  Yes,  he  is,  your  Honor. 


861 

Thereupon  J.  W.  Perry  was  recalled  as  a  -witness  by  and 
on  behalf  of  the  Government  and,  being  previously  sworn, 
testified  further  as  follows: 

Direct  examination  by  Mr.  Hantman  ( resumed ) : 

Q.  Mr.  Perry,  before  you  were  excused,  sir,  I  believe 
we  were  discussing  your  being  taken  over  to  the  premises 
of  Aaron  Machinery  Company  by  Mr.  Knolil  on  September 
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7,  1950.  Now  will  you  tell  us  what,  if  anything,  occurred 
when  you  go  there? 

The  Court:  Is  there  some  particular  phase  you 
want  to  direct  his  attention  to  or  were  you  picking 
up  his  testimony? 

Mr.  Hantman :  I  thought  I  was  picking  it  up  where 
we  [500]  recessed  with  this  witness,  your  Honor. 

The  Court :  All  right,  with  that  assurance,  then,  ask 
the  question  again. 

By  Mr.  Hantman. 

OUt>  Q.  Will  you  tell  us  what  happened  when  you  got  to  the 
premises  of  Aaron  Machinery  Company  with  Mr.  Knohl 
on  September  7,  sir?  A.  I  was  taken  into  a  room  where 
there  was  just  one  desk  in  the  room.  Mr.  Knohl  seated 
himself  at  the  desk  and  I  was  seated  in  a  chair  in  front 
of  his  desk.  We  stayed  there  a  few  moments,  T  don’t  re¬ 
member  just  how  long,  and  then  Mr.  Freidus  came  into 
the  room  and  was  introduced,  and  he  was  the  party  to 
whom  Mr.  Knohl  had  referred  to  as  the  man  who  would 
advance  whatever  he  thought  was  desirable  to  the  corpora¬ 
tion  to  carry  on  their  work. 

Q.  Would  you  rise,  Mr.  Freidus?  Is  this  the  gentleman 
that  was  brought  in?  A.  That  is  the  man.  That  is  Mr. 
Freidus,  as  I  recall  him. 

864  Q-  What  conversation  took  place  between  you,  Mr. 

Freidus  and  Mr.  Knohl  on  this  occasion?  A.  There  was 

verv  limited  conversation  with  Mr.  Freidus.  Mr.  Knohl 
* 

talked  most  of  the  time,  and  the  burden  of  his  conversation 
was  to  the  effect  that  M r.  Freidus  was  a  very  wealthy  man. 

[501]  Q.  What  did  he  say  in  that  connection?  A.  He 
told  me  that  Mr.  Freidus  had  one  piece  of  property  in  New 
York  City  that  he  valued  at  $4,000,000  and  that  he  had 
other  properties  of  a  value  of  $2,000,000.  We  discussed 
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the  amount  and  I  complimented  Mr.  Freidus  on  having  ac¬ 
cumulated  as  much  as  $6,000,000  for  a  comparatively  young 
man,  but  he  did  not  elaborate  on  his  assets  outside  of  those 
buildings. 

Q.  Did  you  perchance  hear  any  conversation  between  Mr. 
Freidus  and  Air.  Knohl  on  this  occasion!  A.  Mr.  Knohl 
referred  to  Mr.  Freidus  and  told  Mr.  Freidus  the  purpose 
of  my  visit  to  New  York  and  the  reason  that  we  had  come 
to  the  Aaron  office  to  discuss - 

Q.  Can  you  tell  us  as  best  you  can  recall  as  to  just  what 
it  w’as  Mr.  Knohl  said  to  Mr.  Freidus  on  that  occasion? 

A.  Mr.  Knohl  told  Mr.  Freidus  that  it  was  the  plan  for 
the  company  to  purchase  the  assets  of  the  Aireon  Manu-  ggg 
facturing  Company  that  was  in  bankruptcy  and  that  he 
had  made  an  offer  at  that  time  of  about  $700,000  for  all 
the  assets,  and  that  he  was  attempting  to  get  an  assign¬ 
ment  of  the  lease  which  was  held  bv  the  Reconstruction 
Finance  Corporation  as  security  on  the  loan  advanced  by 
the  Reconstruction  Finance  Corporation  to  the  Aireon 
Manufacturing  Company. 

Q.  What  statements,  if  any,  did  Mr.  Freidus  make  at 
this  time?  A.  Mr.  Freidus  made  no  statements  except  he 
was  very  [502]  pleasant  in  his  compliments  when  I  compli¬ 
mented  him.  But  he  made  no  statement  as  to  the  value  of  his 
property. 

Q.  Do  vou  recall  anv  other  conversation  between  vou  and 
the  defendants,  Freidus  and  Knohl,  on  this  occasion?  A. 

After  the  interview  in  the  room  they  took  me  over  the  ow< 
warehouse  of  the  Aaron  Corporation,  several  floors  and 
what  I  believe  they  termed  a  loft  building.  It  was  filled 
with  machinery.  I  did  not  see  any  new  equipment  or  ma¬ 
chinery  in  the  place,  but  it  was  filled  very  fully  with  ma¬ 
chinery  of  various  types,  all  as  I  could  see,  and  as  I  was 

told  that  thev  were  second-hand  or  used  machinery. 

•  * 
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Q.  Do  you  recall  any  conversation  between  yourself  and 
either  Mr.  Knohl  or  Mr.  Freidus  relative  to  closing  this 
deal  in  a  hurrv? 

Mr.  Margiotti:  That  question  is  objected  to  as 
leading. 

The  Court:  Yes,  it  is  that.  Was  anything  said 
about  the  deal  itself? 

The  Witness:  Mr.  Knohl  said  that  he  had  only  a 
short  time  in  which  to  close  the  deal  and  he  wanted  me 
to  return  to  Kansas  City  in  his  plane,  which  of  course 
I  refused  to  do,  because  I  don’t  do  that.  I  was  asked 

869  t°  £°  back  immediately  so  that  they  could  close  the 
transaction  with  the  Reconstruction  Finance  Corpo¬ 
ration. 

By  Mr.  Hantman. 

Q.  Did  this  conversation  take  place  in  the  presence  of 
[503]  Freidus  or  outside  his  presence?  A.  No,  sir,  they 
were  together. 

Q.  Under  the  leasehold  which  Minnesota  Avenue,  Inc., 
held  on  this  Aireon  property,  sir,  do  you  recall  what  the 
rental  rate  per  square  foot  was?  A.  It  was  something  over 
22  cents  per  square  foot. 

Q.  Did  you  ever  seek  to  obtain  a  higher  rental  rate  for 
this  propertv  from  either  Mr.  Knohl  or  Mr.  Freidus?  A. 

870  I  did  not. 

Mr.  Hantman:  No  further  questions  of  this  wit¬ 
ness,  vour  Honor. 
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Cross-examination  by  Mr.  William,.?. 

Q.  Mr.  Perry,  in  the  lease  that  you  produced  here  this 
morning  running  from  Kansas  City  to  the  Minnesota  Ave¬ 
nue  Corporation,  there  is  a  clause,  is  there  not,  which  pre¬ 
vents  the  assignment  of  this  lease  to  a  sub-lessee  without  the 
consent  of  Minnesota  Avenue,  Inc.?  A.  It  could  not  be 
assigned  without  the  consent  first  of  the  City  of  Kansas 
City,  Kansas,  the  owner,  and  of  my  corporation  as  the 
lessee. 

Q.  Now,  when  Minnesota  Avenue,  Inc.,  leased  these 
premises  to  the  Aireon  Manufacturing  Corporation,  it  was 
necessary  first  to  get  the  consent  of  Kansas  City?  A.  The  g 79 
lease  was  made  and  submitted.  I  have  a  right  [504]  to 
make  the  leases  and  then  they  are  submitted  for  approval 
of  the  Board  of  City  Commissioners  of  Kansas  City, 
Kansas. 

Q.  Now  in  the  lease  that  you  made  between  Minnesota 
Avenue,  Inc.  and  the  Aireon  Manufacturing  Corporation, 
you  put  in  a  similar  provision,  did  you  not,  barring  an  as¬ 
signment  of  Aireon ’s  lease  without  the  consent  of  Minne¬ 
sota  Avenue?  A.  And  the  City  of  Kansas  City,  Kansas? 

Q.  And  the  City  of  Kansas  City?  A.  Yes,  sir. 

Q.  And  when  the  RFC  foreclosed  on  Aireon  and  took 
the  assets  of  that  corporation,  its  acquisition  of  the  lease¬ 
hold  was  subject  to  the  lease  running  from  Minnesota  Ave¬ 
nue,  Inc.,  to  Aireon  and  even  back  further  from  Kansas 
City  to  Minnesota  Avenue,  Inc.?  A.  That  is  right,  to  873 
which  the  Minnesota  Avenue  gave  our  consent. 

Q.  Now,  in  order  for  RFC  to  assign  this  lease  to  a  pur¬ 
chaser  of  the  assets  of  Aireon,  it  was  necessary  first  to 
secure  the  consent  of  Minnesota  Avenue,  Inc.,  and  also  to 
secure  the  consent  of  Kansas  City,  Kansas?  A.  Well,  you 
can  put  it  either  way.  The  two  consents  were  necessary. 

Q.  And  on  September  7  of  1950  you  indicated  that  you 
would  not  consent  to  a  lease  of  the  premises  in  question 
to  the  Starrett  Television  Corporation?  [505]  A.  I  did. 


292a 


J.  W.  Perry — For  Government — Cross. 

Q.  Do  you  know  what  the  attitude  of  the  City  of  Kansas 
City  was;  was  it  the  same?  A.  Yes,  sir. 

Q.  So  that  both  Kansas  City,  Kansas,  and  Minnesota 
Avenue,  Ine.,  would  refuse  to  consent  to  a  lease  to  Starrett 
Television  Corporation?  A.  That  is  right,  sir. 

Q.  As  of  September  7,  1950?  A.  That  is  right. 

Q.  Now  on  that  date,  September  7,  1950,  when  you  were 
in  New  York  and  had  the  conversation  that  vou  described 
for  us  with  Mr.  Knohl,  did  you  at  any  time  ask  to  discuss 
the  financial  statement  in  question  with  the  accountants 
who  prepared  it?  A.  With  the  accountants? 

Q.  Yes,  sir.  A.  No  accountants  prepared  it. 

Q.  Did  you  ask  to  discuss  the  statement  with  J.  B.  Kass, 
the  accountants  for  Starrett  Television  Company?  A.  I 
never  heard  of  Mr.  Kass. 

Q.  Did  you  ask  to  discuss  this  statement  with  Mr.  Theo¬ 
dore  Schneider,  one  of  the  partners  of  J.  B.  Kass?  A.  I 
didn’t  know  such  a  man:  never  heard  of  him. 

Q.  Did  you  meet  Mr.  Schachter,  another  partner  of  [506] 
J.  B.  Kass,  the  certified  public  accountants  in  New  York? 
A.  I  never  heard  of  him,  either. 

Q.  So  you  did  not  discuss  this  statement  with  any  ac¬ 
countants?  A.  The  statement,  in  the  first  place,  was  not 
made  up  by  any  accountants. 

Mr.  Williams:  Tf  the  Court  please,  I  move  that  that 
go  out,  because  this  witness  does  not  know  by  whom 
the  statement  was  made,  No.  1,  of  his  own  knowledge; 
No.  2,  it  isn’t  responsive. 

The  Court:  I  grant  you  it  is  not  responsive,  but  I 
do  think  you  ought  to  inquire  first  what  knowledge  he 
has  of  it.  I  will  sustain  your  objection  that  it  is  not 
responsive. 
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By  Mr.  Williams. 

Q.  Now  I  would  like  to  repeat  the  question,  Mr.  Perry. 

A.  Yes,  sir. 

Q.  And  ask  you  if  you  in  fact  discussed  the  statement 
with  any  accountants'?  A.  I  did  not. 

Q.  Did  you  ask  to  discuss  the  statement  with  any  ac¬ 
countants?  A.  I  called  the  representative  of  the  RFC  in 
New  York  City  and  asked  him  if - 

i 

Mr.  Williams:  I  don’t  think  this  is  responsive, 
either,  if  the  Court  please. 

[507]  The  Court:  The  point  of  it  is,  it  is  a  simple 
question,  Mr.  Perry.  Did  you  get  in  touch  with  the 
accountants  or  not  get  in  touch  with  them? 

The  Witness:  I  did  not. 

The  Court :  Had  you  any  knowledge  as  to  the  prep¬ 
aration  of  the  statement,  how  it  was  made  up? 

The  Witness :  The  statement  was  never  made  up 
by  an  accountant. 

Mr.  Margiotti:  We  ask  that  that  be  stricken  out, 

vour  Honor. 

* 

The  Court :  T  am  about  to  rule  that  out  in  a  moment. 

Now  vou  volunteered  that  statement.  How  do  you 
»  * , 

know  what  you  have  just  testified,  that  it  was  not  got¬ 
ten  up  by  an  accountant? 

The  Witness:  It  wasn’t  signed  by  an  accountant. 

The  Court:  If  that  is  what  you  mean,  I  will  grant  879 
your  motion  to  strike  it.  Ladies  and  gentlemen  of  the 
jury,  that  is  not  responsive  and  you  are  to  ignore  that. 

It  is  merely  a  statement  of  fact,  that  they  may  not  be 
certified  by  a  certified  public  accountant  is  something 
else.  Now  <ro  ahead,  sir. 
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By  Mr.  Williams. 

Q.  In  other  words,  you  inferred  because  an  accountant’s 
name  did  not  appear  on  the  statement  that  it  had  not  been 
prepared  by  an  accountant;  is  that  right,  sir?  [508]  A.  I 
had  no  other  evidence. 

Q.  So  that  when  you  made  these  voluntary  statements 
during  the  past  three  or  four  minutes,  that  the  statement 
was  not  prepared  by  an  accountant,  you  were  drawing  an 
inference  from  the  fact  that  no  accountant’s  name  appeared 
on  it?  A.  I  took  it  from  the  document  itself  which  didn’t 
show  such,  that  it  had  been  so  prepared. 

Q.  And  that  was  the  predicate  for  your  answer?  A.  Yes, 
it  is. 


Mr.  Williams:  That  is  all. 

Further  cross-examination  by  Mr.  Margiotti. 

Q.  Mr.  Perry,  you  have  been  a  banker:  I  say,  you  have 
been  a  banker?  A.  Yes,  sir. 

Q.  For  how  long?  A.  Well,  I  was  engaged  in  the  bank¬ 
ing  business  about  30  years  actively. 

Q.  By  the  way,  how  old  are  you,  Mr.  Perry?  You  are 
not  like  a  woman.  You  don’t  mind  telling  your  age.  A.  I 
will  be  84  years  old  the  6th  of  next  month. 

Q.  84.  Is  your  memory  pretty  good?  A.  Well,  I  trust 
8S2  my  own  memory  to  make  my  transactions  on. 

Q.  Well,  you  trust  your  memory.  Do  you  find  your 
memory  [509]  failing  any?  A.  I  have  never  been  accused 
of  forgetting  very  much,  especially  in  a  business  deal. 

Q.  I  am  not  asking  you  if  you  have  been  accused.  1 
am  asking  you  if  you  yourself  find  it  failing.  A.  Failing? 

Q.  Failing,  yes,  not  failure  but  failing.  A.  On  my  own 
account,  I  think  I  am  pretty  good. 
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Q.  What  did  you  go  to  New  York  for?  A.  Well,  there 
is  some  personal  matters  that  I  went  for  as  well  as  to  ex¬ 
amine  into  this  statement.  If  you  want  to  know  the  per¬ 
sonal  matter,  I  shall  be  glad  to - 

Q.  No,  I  don’t  care  to  know  about  your  personal  matters, 
but  you  went  principally  for  your  personal  matters?  A. 

No,  sir. 

Q.  Well,  then,  you  went  for  both?  A.  Both,  I  said  that. 

Q.  How  did  you  contact  the  Starrett  Television  Com¬ 
pany?  A.  I  telephoned. 

Q.  You  telephoned  from  where?  A.  I  wouldn’t  recall 
.just  where  from. 

Q.  Do  you  remember  whether  it  was  your  hotel  or  a  334. 
pay  station,  or  where?  A.  I  should  say  that  the  first  tele¬ 
phone  that  I  made  to  him  was  from  a  daughter’s  residence 
in  Pelham  Manor. 

[510]  Q.  You  were  visiting  vour  daughter?  A.  At  the 
time. 

Q.  So  you  telephoned  the  Starrett  Television  Company. 

Do  you  remember  who  answered  the  phone  or  who  repre¬ 
sented  himself  or  herself  as  answering  the  phone?  A.  No, 
sir,  I  do  not. 

Q.  Do  you  remember  whether  it  was  a  man  or  a  woman  ? 

A.  No,  sir,  I  do  not. 

Q.  Did  you  impart  to  the  person  at  the  other  end  of  the 
line  the  purpose  of  your  call?  A.  I  wanted  to  get  in  touch 
with  Mr.  Knohl. 

Q.  You  wanted  to  get  in  touch  with  Mr.  Knohl.  Well, 
then,  you  went  to  the  Starrett  Television  Company,  did 
you?  A.  Yes,  sir. 

Q.  Was  this  a  large  building?  A.  I  did  not  go  all  over 
the  building,  but  it  seemed  to  be  a  pretty  large  building. 

Q.  About  how  many  stories  is  it?  A.  I  would  be  unable 
to  tell  you  that,  sir. 

Q.  Could  you  tell  us  about  the  number  of  stories?  I 
wouldn’t  ask  you  to  be  exact,  but  about.  A.  I  went  in  the 
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front  door  and  took  an  elevator  and  I  did  not  go  out  and 
count  the  stories. 

Q.  Did  you  look  at  the  building?  A.  Partially. 

[511]  Q.  You  were  there  to  make  an  examination?  A. 
Not  of  the  building. 

Q.  You  were  there  for  the  purpose  of  determining  assets 
and  investigating  Starrett  Television  Company  to  find  out 
whether  you  wanted  to  do  business  with  them  ?  A.  That  is 
right. 

Q.  And  you  paid  no  attention  to  the  size  of  the  building? 
A.  It  was  a  large  building. 

Q.  Was  it  a  15  or  20-story  building?  A.  It  could  have 

857  keen  kut  ^  wasn’t  told  that  the  building  belonged  to  Star¬ 
rett. 

Mr.  Margiotti:  We  ask  that  that  be  stricken  out. 
The  Court:  Well,  since  you  pressed  him  on  the 
height  of  the  building,  I  do  not  think  that  that  is  re¬ 
sponsive.  I  will  overrule  your  objection. 

By  Mr.  Margiotti. 

Q.  What  floor  did  you  get  off  of?  A.  I  don’t  remember. 
Q.  What  office  did  you  go  to  ?  A.  1  went  to  the  office  of 
the  Starrett  Manufacturing  Company,  Starrett  Television. 

Q.  Can  you  describe  the  kind  of  office  it  was?  A.  It  was 
not  too  large.  There  weren’t  many  rooms,  as  far  as  the 
gSS  office  space  was  concerned. 

Q.  Do  you  remember  how  the  furniture  was  arranged, 
what  [512]  furniture  was  in  it,  in  general,  not  in  particu¬ 
lar?  I  wouldn’t  expect  you  to  remember  it  in  particular. 
A.  The  room  as  not  very  well  furnished  and  the  next 
room  to  the  office  that  I  went  into  seemed  to  be  an  account¬ 
ing  department,  at  least  it  was  marked  cashier. 

Q.  Was  there  an  inscription  on  the  door  as  you  entered 
this  office?  A.  I  didn’t  pay  any  attention  to  that.  I  looked 
for  the  number. 
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Q.  You  looked  for  the  number.  Did  you  note  on  the  door 
whether  there  was  any  inscription  indicating  who  the  occu¬ 
pant  of  that  room  was,  whether  it  was  an  officer  or  a  fiscal 
officer  or  the  president  or  vice-president  or  anything  else? 
A.  I  don’t  believe  I  did,  sir. 

Q.  If  it  was  there  you  didn’t  see  it?  A.  I  paid  no  atten¬ 
tion  to  it. 

Q.  You  paid  no  attention  to  it?  A.  That  is  right. 

Q.  Now  then,  do  you  know  whose  office  that  was?  A.  I 
was  told  that  it  was  the  Starrett  Television  Corporation 
office. 

Q.  I  know,  but  who  in  the  Starrett  Television  Corpora¬ 
tion  occupied  the  office?  A.  The  only  man  that  I  knew 
about  it  was  Mr.  Larry  Knohl. 

Q.  That  is  the  only  man  you  knew  about  before  you  went 
[513]  there?  A.  That  is  right,  sir. 

Q.  But  you  weren’t  in  Mr.  Freidus’  office  at  that  time? 
A.  No,  sir,  I  was  not. 

Q.  Are  you  sure  of  that?  A.  Yes. 

Q.  Did  you  see  Mr.  Freidus  at  the  Starrett?  A.  I  don’t 
remember  seeing  Mr.  Freidus  in  the  Starrett  office. 

Q.  You  didn’t  see  him  at  all?  A.  I  said  I  didn’t  remem¬ 
ber  seeing  him  there. 

Q.  Are  you  sure  of  that?  Are  you  positive  of  that?  A. 
Well,  I  am  certain  that  I  don’t  remember  that  I  saw  Mr. 
Freidus  in  that  office.  I  never  met  Mr.  Freidus  until  I  met 
him  over  in  the  other  office  in  another  building. 

Q.  Did  Mr.  Knohl  have  an  office  in  that  building?  A.  I 
suppose  we  were  in  his  office.  I  didn’t  ask  him. 

Q.  You  are  merely  supposing  that,  but  do  you  know 
whether  he  had  an  office  in  that  building?  A.  No,  sir,  I  do 
not. 

Q.  Don’t  you  know  that  he  had  no  office  in  that  building? 
A.  No,  sir,  I  do  not. 

Q.  And  don’t  you  know  that  the  office  that  you  entered 
was  the  office  of  Mr.  Freidus?  A.  I  do  not. 
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[514]  Q.  And  the  conversation  that  you  carried  on  in 
that  office  was  with  Mr.  Freidus?  A.  That  isn’t  true. 

Q.  Wait  a  minute.  And  isn’t  it  true  that  later  you  met 
Mr.  Knohl  at  the  Aaron  Machinery  Company?  A.  That 
isn’t  true. 

Q.  That  isn’t  true.  You  are  satisfied  that  it  was  Mr. 
Knohl  you  met?  A.  Yes,  Mr.  Knohl  is  the  man  I  met  . 

Q.  When  you  were  first  asked  by  anybody  representing 
the  Government  as  to  what  the  occurrences  of  that  day 
were?  A.  I  believe — you  better  explain  that  a  little. 

Q.  Well,  somebody  representing  the  United  States  Gov¬ 
ernment  or  the  prosecution  in  this  case,  either  the  District 
ggg  Attorney  or  an  FBT  agent  or  RFC  agent  or  someone  repre¬ 
senting  the  prosecution,  first  talked  to  you  about  this  case; 
is  that  right?  A.  As  T  recall  it,  the  first  man. 

Q.  What  is  that?  A.  The  first  man  that  came  to  my  office 
that  represented  the  Government,  as  I  understand  it,  was 
a  man  by  the  name  of  Williams,  representing  the  FBI. 

Q.  Williams  representing  the  FBr,  and  when  was  that? 
A.  I  can’t  tell  von  the  date  of  it. 

Q.  Can  you  tell  me  the  month?  [515]  A.  No,  sir. 

Q.  Can  vou  tell  me  the  vear?  A.  T  should  sav  it  was  in 
’52 — ’51. 

Q.  You  say  that  Mr.  Williams  contacted  you  in  ’51?  A. 
I  think  that  is  right. 

Q.  Do  vou  know  where  he  contacted  vou?  A.  In  mv 
office. 

Q-  And  at  that  time  in  ’51,  did  you  go  over  these  facts 
with  him?  A.  He  asked  for - 

Q.  I  am  not  asking  you  what  he  asked.  I  am  just  asking, 
did  you  go  over  the  facts  with  him?  A.  I  went  over  the 
statement  that  I  had  with  him. 

Q.  The  statement  that  you  had?  A.  Yes,  sir. 

Q.  What  statement  was  that?  A.  The  statement  of  the 
Starrett  Television  Corporation. 
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Mr.  Hantman:  That  is,  of  February  28,  1950? 

The  Witness:  That  is  right. 

By  Mr.  Margiotti. 

Q.  Where  did  vou  get  this  statement?  A.  I  got  it  from 
Mr.  Knohl. 

Q.  At  the  time  that  you  were  in  what  you  say  was  Mr. 
Knohl’s  office?  A.  It  was  in  the  Starrett  Television  office. 

[516]  Q.  On  that  occasion  of  your  visit  by  Mr.  Williams, 
did  you  in  substance  tell  him  what  you  have  said  here  on 
the  witness  stand?  A.  He  probably  did  not  go  into  detail 
but  he  just  asked  me  where  I  got  the  statement  and  from 
whom  I  received  the  statement. 

Q.  All  right,  now,  Mr.  Perry,  please  answer  my  question. 

Did  you  in  substance  tell  him  at  the  time  you  were  interro¬ 
gated  by  him,  in  substance,  the  same  statements,  the  same 
general  information  that  you  have  given  to  the  Court  and 
jury?  A.  Probably  not  altogether. 

Q.  Now  you  said  a  moment  ago  that  your  memory  was 
good  and  vet  on  vour  examination  in  chief,  as  I  recall  vour 
testimony,  when  you  were  asked  concerning  a  conversation 
with  Mr.  Knohl,  you  swore  it  was  very  difficult  to  give  the 
conversation  with  Mr.  Knohl.  A.  It  probably  was  difficult 
for  me  to  remember  all  of  it. 

Q.  Yes.  A.  But  I  remembered  sufficiently  of  the  state¬ 
ment  to  be  able  to  tell  whether  I  liked  it  or  whether  I  didn’t 
like  it.  397 

Q.  Yes.  You  remembered  whether  you  liked  it  or  whether 

vou  didn’t  like  it.  A.  Exactlv  so. 

•  • 

Q.  But  you  wouldn’t  remember  the  details  of  a  [517]  con¬ 
versation  because  it  was  so  long  ago:  is  that  right?  A.  I 
didn’t  say  that. 

Q.  Well,  is  that  the  case?  A.  Not  altogether. 

Q.  Well,  it  is  part  of  the  case?  A.  Tt  may  have  been. 
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Q.  And  you  said  that  you  found  it  difficult  to  remember 
the  nature  of  the  conversation.  You  swore  to  that  this 
morning.  A.  It  wasn’t  difficult  for  me  to  remember  the 
part  that  I  based  my  opinion  on  at  all. 

Q.  You  are  getting  away  from  the  question.  Didn’t  you 
swear  this  morning  that  you  said  that  you  found  it  difficult 
to  remember  the  nature  of  the  conversation  with  Mr.  Knohl? 

Mr.  Hantman :  I  object  to  that  your  Honor.  I  think 
counsel  is  arguing  with  the  witness  now. 

Mr.  Margiotti :  T  am  not  arguing.  I  am  asking  him 
to  answer  the  question. 

gQr)  The  Court:  The  ruling  the  Court  will  make,  and  I 

may  have  to  make  it  frequently  to  you  ladies  and 
gentlemen  of  the  jury,  you  are  the  sole  judges  of  what 
it  was  the  witness  said  and  you  are  also  the  sole  judges 
of  the  recollection  of  it. 

Mr.  Margiotti:  But,  your  Honor,  I  am  asking  this 
question  for  the  purpose  of  testing  his  memory. 

The  Court :  I  understand  and  I  can  see  your  point, 
but  I  doubt  that  the  witness  said  that  he  could  not  re¬ 
member,  the  [518]  conversation. 

Mr.  Margiotti:  I  said — I  marked  it. 

The  Court:  He  said  the  details  he  was  inquiring  of 
he  remembers  well.  Now  the  collateral  detail — that 
may  be  another  question. 

900  By  Mr.  Margiotti. 

Q.  Let  me  ask  this  question,  and  you  may  object,  Mr. 
Hantman.  Didn’t  you  testify  this  morning  that  you  found 
it  very  difficult  to  remember  the  conversation  with  Mr. 
Knohl  but  that  you  did  remember  the  effect  that  it  had  on 
you?  A.  No,  I  remember  some  of  the  conversation  very 
vividlv. 
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Q.  You  see,  you  are  not  answering  my  question. 

Mr.  Hantman:  I  think  he  has  answered  it,  your 
Honor. 

By  Mr.  Margiotti. 

Q.  I  am  asking  you,  didn’t  you  say  that  this  morning? 

A.  The  record  will  show  whether  I  did  or  not. 

Q.  Do  you  know  whether  you  said  it?  A.  I  can’t  remem¬ 
ber  just  what  was  said. 

Q.  All  right,  that  is  an  answer.  And  these  conversations 
that  vou  undertook  to  detail  this  morning  concerning  the 
financial  statement  as  to  the  cash  on  hand,  the  preferred 
stock,  the  common  stock,  the  loans  payable,  the  loans  re¬ 
ceivable,  the  furniture,  the  fixtures,  the  machinery  and  all 
that,  you  are  giving  all  that  from  memory,  are  you  not?  A. 

No,  sir,  T  had  that  statement  in  front  of  me.  If  [519]  you 
will  please  return  that  statement - 

Q.  Certainly.  A.  Thank  you,  sir. 

Q.  You  are  welcome,  Mr.  Perry. 

Now,  Mr.  Perrw  T  don’t  -want  to  confuse  vou.  I  want  to 
be  fair  with  you.  T  am  asking  you,  not  from  what  is  in  the 
statement,  I  am  asking  you  as  to  the  conversations  that  you 
gave  this  morning  between  yourself  and,  you  said,  Mr. 
Knohl,  as  to  the  various  items,  one  by  one:  do  you  remem¬ 
ber  that?  A.  That  is  right. 

Q.  Now  then,  those  conversations  are  not  in  that  state-  903 
ment.  A.  Well,  the  conversation  couldn’t  be  in  the  state¬ 
ment,  but  the  conversation  was  about  the  things  in  the 
statement. 

Q.  I  understand  that.  But  those  conversations  that  you 
gave  as  passing  between  you  and  Mr.  Knohl  was  all  from 
memory?  A.  T  remember  what  Mr.  Knohl  said  about  par¬ 
ticular  items  in  this  statement. 
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Q.  I  appreciate  that,  but  please  answer  my  question.  Is 
that  all  from  memory  or  did  you  make  notes  of  the  conver¬ 
sation  ?  A.  I  did  not  make  any  notes  at  the  time. 

Q.  Well,  if  you  didn't  make  any  notes  at  the  time,  did  you 
make  them  later  ?  [520]  A.  Probably. 

Q.  Do  you  know  whether  you  did?  A.  I  have  made  state¬ 
ments  about  this  matter,  as  far  as  this  statement  here  is 
concerned,  because  1  discussed  the  statement  with  the  RFC. 

Q.  Did  you  make  any  notes  of  the  conversation  that  you 
had  with  Mr.  Knohl.  A.  No,  sir. 

Q.  You  either  did  or  you  didn't;  you  said  probably.  A. 
No,  sir,  I  did  not  make  any  written  statement,  no. 
cjQ-  Q.  All  right,  therefore,  all  your  conversation  with  Mr. 
Knohl  is  from  vour  memorv  as  best  vou  can  recollect?  A. 
Yes. 

Q.  Tsn't  that  true?  A.  Yes. 

Q.  And  you  are  doing  the  best  you  can;  isn’t  that  true? 
A.  What? 

Q.  Now,  how  did  you  go  from  the  Starrett  Television 
Company  to  the  Aaron  Machinery  Company?  A.  Tn  an 
automobile. 

Q.  Who  drove  the  car?  A.  I  don't  know. 

Q.  Was  it  a  man  or  a  woman?  A.  Well,  T  would  say  it 
was  a  man. 

Q.  Was  there  more  than  one  person  with  you?  [521]  A. 
There  may  have  been  but  T  don’t  recall. 

Q.  Do  you  know  whether  Mr.  Knohl  drove  the  car?  A. 
I  do  not  remember  that. 

Q.  Do  you  know  whether  Mr.  Freidus  drove  it?  T  do  not. 
Q.  Tn  other  words,  you  don't  know  who  was  in  the  auto¬ 
mobile  with  you?  A.  I  know  that  Mr.  Knohl  was. 

Q.  Well,  you  don't  know  who,  if  anyone  else,  was  with 

you?  A.  I  don’t  remember  that  there  was  anvbodv  else; 

•  • 

there  may  have  been. 

Q.  There  may  have  been?  A.  T  was  dealing  with  Mr. 
Knohl. 
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Q.  I  am  not  asking  you  who  you  were  dealing  with.  I  am 
asking  you  who  was  in  the  ear.  Let’s  confine  ourselves  to 
that.  You  don’t  know  who  was  in  the  car  except  Mr.  Knohl? 
A.  Mr.  Knohl  was  the  one  that  I  remember. 

Q.  He  was  the  one.  Do  vou  know  who  drove  the  car  ?  A. 
No. 


Q.  Do  you  know  what  kind  of  a  car  it  was?  A.  No. 

Q.  Now  you  reached  the  Aaron  Machinery  Company  and 

vou  sav  that  vou  saw  Mr.  Knohl  there?  A.  Mr.  Knohl  was 
«  •  • 

with  me. 

[522]  Q.  He  was  with  you.  And  you  say  that  Mr. 
Freidus  came  in  a  short  time  afterwards?  A.  He  came  into 
the  room  that  Mr.  Knohl  was  seated  at  a  desk  and  I  was  in 
a  chair  in  front  of  it. 

Q.  Do  you  know  where  Mr.  Freidus  came  from?  A.  No, 
sir. 


Q.  Do  you  know  how  he  got  there?  A.  No,  sir. 

Q.  Do  you  know  whether  anybody  advised  him  to  come 

there?  A.  I  don’t  know  a  thing  about  Mr.  Freidus’ - 

Q.  He  just  appeared  unexpectedly?  A.  He  came  in  at  the 
side  door  and  that  was  sufficient. 

Q.  I  say,  he  appeared  unexpectedly  to  you?  A.  No,  sir. 
1  expected  that  he  would  be  there,  because  I  was  told  that 
he  would  be  there. 

Q.  Who  told  you  that?  A.  Mr.  Knohl. 

Q.  And  who  showed  you  through  the  building  there?  A. 

Mr.  Knohl  and — I  can’t  tell  vou  if  there  was  anvone  else 

•  • 

in  the  circle  that  we  made  around.  There  may  have  been 
other  people,  but  I  don’t  remember. 

Q.  What  was  your  purpose  in  going  to  the  Aaron  Machin¬ 
ery?  A.  They  asked  me  to  go.  , 

Q.  WTiat?  A.  Mr.  Knohl  asked  me  to  go  over  it. 

[523]  Q.  I  know,  but  what  did  that  have  to  do  with  your 
investigation  that  you  were  conducting?  A.  They  were 
trying  to  tell  me  that  Mr.  Freidus  or  the  Aaron  Machinerv 
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Company  was  a  big  corporation,  with  large  assets,  and  they 
wanted  me  to  see  it. 

Q.  "Who  do  you  mean  by  “they”?  A.  I  mean  Mr.  Knohl. 

Q.  You  don’t  call  Mr.  Knohl  “they”  do  you?  A.  Well, 
Mr.  Knohl  did  most  of  the  talking;  there  might  have  been 
other  people. 

Q.  Well,  when  you  refer  to  Mr.  Knohl,  do  you  call  him 
“they”?  You  use  the  pronoun  “they”  for  Mr.  Knohl.  A. 
Not  usually. 

Q.  Did  you  mean  somebody  else  besides  Mr.  Knohl  when 
you  said  “they”?  A.  I  just  told  you  that  I  did  not  remem¬ 
ber  who  was  in  the  circle  around  the  building  except  Mr. 

91^  Knohl. 

Q.  When  von  sav  “thev”  who  do  vou  include  besides  Mr. 
Knohl?  A.  I  told  vou  T  did  not  remember  who,  if  anvbodv, 
was  with  us. 

Q.  You  mean  that  vou  included  evervbodv  vou  came  in 
contact  with  in  connection  with  your  visit?  A.  There  was 
very  few  people  I  came  in  contact  with. 

Q.  Even  though  there  were  a  few.  Are  they  the  people 
that  [524]  you  refer  to  as  “they”?  A.  I  went  there  to  see 
Mr.  Knohl  especially. 

Q.  Will  you  please  answer  my  question,  Mr.  Perry?  Are 
they  the  people  you  referred  to  as  “they”?  A.  Mr.  Knohl 
and  Mr.  Freidus  were  the  only  two  men  that  I  came  in  con¬ 
tact  with  while  there  in  an  official  capacity. 

912  Q*  y°11  said  they  wanted  me  to  do  this  and  they 

wanted  that,  and  so  on.  Now  we  are  geting  away  from  the 
original  question.  By  “they”,  do  you  mean  Mr.  Knob]  and 
Mr.  Freidus  or  Mr.  Knohl,  Mr.  Freidus,  and  others. 

Mr.  Hantman :  1  object  to  that.  We  have  been  over 
that. 

The  Court:  It  is  a  little  difficult  to  rule  on.  Mr. 
Perry,  the  Court  noticed  that  at  one  time  when  you 
were  talking  about  Mr.  Knohl,  you  did  use  the  plural 
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and  it  is  a  little  confusing.  Let  me  ask  you  to  clarify  the 
record.  What  is  vour  best  recollection  on  this  date  of 
February  7,  1950  when  you  went  to  the  first  building? 

Mr.  Hantman :  September  7,  your  Honor. 

The  Court :  September  7, 1950 — you  went  to  the  first 
building.  Who  was  it  you  talked  to?  ! 

The  Witness:  Mr.  Knohl. 

The  Court:  Was  there  anybody  else  there? 

The  Witness:  Not  that  I  recall.  Mr.  Knohl  went- 
behind  the  case  and  got  a  statement  and  handed  it  to 
me. 

The  Court :  I  am  only  interested  in  the  persons.  But 
your  [525]  best  recollection  is  he  was  the  only  person?  9^4 

The  Witness:  That  I  talked  to? 

The  Court:  Yes,  sir,  the  only  one  who  was  there 
while  you  were  talking  to  him. 

The  Witness:  In  the  front  office,  yes,  that  is  all  I 
remember.  But  when  we  got  into  the  factory - 

The  Court:  When  vou  got  into  the  factory,  were 
there  other  persons? 

The  Witness :  Yes,  there  was  the  foreman  and  many 
employees  up  and  down  a  long  line  of  what  they  call 
their  assembly  line. 

The  Court :  Let  me  ask  you  next,  did  you  have  any 
conversation  with  anyone  else  except  Mr.  Knohl  in  the 
presence  of  those  employees,  foreman? 

The  Witness:  Probably  with  the  man  in  the  ware¬ 
house  showing  me  what  this  and  this  and  this  was — I 
should  say  warehousemen. 

The  Court :  What  is  your  best  recollection  as  to  who 
besides  yorself  was  in  the  automobile  when  you  went 
from  the  first  building  over  to  the  Aaron  Machinery 
building? 

The  Witness:  I  don’t  recall  who  it  was,  if  there  was 
others  there. 
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The  Court :  All  right.  I  think  we  have  probably  got 
it  clear.  Mr.  Margiotti,  you  may  proceed. 

By  Mr.  Margiotti. 

Q.  Now,  Mr.  Perry,  when  you  went  to  the  Aaron  Machin¬ 
ery  [526]  Company,  did  you  go  into  somebody’s  office  there? 
A.  Yes. 

Q.  What  floor  was  that  office  on  ?  A.  I  don’t  remember. 

Q.  How  big  a  building  was  that?  A.  It  was  a  consider¬ 
able  size,  several  stories. 

Q.  What  do  vou  mean  bv  several  ?  A.  T  should  sav  five 
or  six  or  seven  stories.  I  didn’t  stop  to  count  the  stories. 

Q.  T  am  not  asking  you  to  have  counted  them.  Nobody 
else  counts  them.  I  didn’t  expect  you  to  count  them,  either. 
But  several  stories,  about  five  or  six  or  seven  stories?  A. 
Yes. 

Q.  Now  you  went  into  somebody’s  office.  Did  you  take 
an  elevator?  A.  Yes. 

Q.  Was  there  somebody  in  the  office  when  you  reached 
there?  A.  I  did  not  go  into  any  other  office  except  the  one 
Mr.  Knohl  took  me  into  and  he  was  the  only  man  there  when 
we  entered. 

Q.  You  and  he  entered  together?  A.  Yes,  sir. 

Q.  Tn  entering  that  office,  did  you  have  a  conversation 
with  Mr.  Knohl?  [527]  A.  Well,  it  was  a  running  conversa¬ 
tion  from  time  to  time,  ves,  as  vou  would  in  going  to  exam- 
918  ine  a  piece  of  property. 

Q.  Did  you  tell  Mr.  Knohl  in  the  Aaron  Machinery  Com¬ 
pany  office  that  you  were  in  New  York  visiting  your  daugh¬ 
ter  and  that  you  had  gone  to  Starrett  Television  for  the 
purpose  of  ascertaining  who  these  people  were  that  were 
bidding,  what  their  standing  was :  did  you  tell  him  that  ?  A. 
I  didn’t  have  any  such  conversation  with  Mr.  Knohl. 

Q.  Yon  didn’t  have  any  such  conversation?  A.  No,  sir. 
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Q.  Didn’t  Mr.  Knohl  take  you  through  the  Aaron  Machin¬ 
ery  Company  building  and  show  you  a  lot  of  machinery? 

A.  Yes. 

Q.  And  he  told  you  that  that  machinery  company  be¬ 
longed  to  Mr.  Freidus  or  he  was  the  principal  stockholder? 

A.  Yes. 

Q.  And  that  Mr.  Freidus  had  the  means,  that  this,  was 
his  property,  and  that  he  had  substantial  financial  means? 

A.  Yes. 

Q.  And  you  were  impressed  by  the  great  quantity  of 
machinery,  although  it  was  second-hand?  A.  I  wasn’t  im¬ 
pressed.  As  a  banker,  I  wouldn’t  take  it  as  collateral. 

Q.  Do  you  know  anything  about  machinery?  [528]  A.  ^0 
Probably. 

Q.  Well,  you  either  do  or  don’t.  A.  It  is  according  to 
what  machinery  vou  are  asking  about. 

Q.  Th.e  machinery  that  you  saw  there,  do  you  know  any¬ 
thing  about  that  kind  of  machinery?  A.  No,  not  particu¬ 
larly. 

Q.  You  wouldn’t  know  anything  about  the  value  of  that 
machinery,  would  you?  A.  No,  sir,  except  looking  at  it,  it 
was  very  old  and,  I  should  say,  passed  as  far  as  use  is  con¬ 
cerned,  and  as  a  banker,  T  wouldn’t  loan  any  money  on  it. 

Q.  You  would  just  say  no  to  anybody  who  would  want 
a  loan  on  that?  A.  Yes,  sir. 

Q.  But  without  knowing  anything  about  the  value  of  the 
machinery?  A.  Well,  T  had  my  own  opinion  about  values 
and  that  wasn’t  the  kind  of  values  that  T  was  looking  for. 

Tt  is  something  that  could  not  be  liquidated  into  money. 

Q.  How  do  you  know  that?  A.  How  do  I  know?  Because 
most  of  it  looked  like  it  had  been  there  for  many,  many 
years,  with  cobwebs  and  first  all  over  it. 

Q.  How  did  you  know  it  couldn’t  be  liquidated  into 
money  ?  [529]  A.  T  say  it  could  not  be  liquidated  into  money 
as  a  bank  collateral. 
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Q.  Don’t  you  know  that  the  Aaron  Machinery  Company 
bought  second-hand  machinery,  bought  and  sold,  bought 
and  sold?  A.  T  didn’t  know  anything  about  it. 

Q.  Well,  didn’t  you  find  out  what  that  business  was? 
A.  I  had  no  business  finding  out.  I  wasn’t  there  for  that 
purpose. 

Q.  Well,  you  were  there  to  be  shown  what  Mr.  Freidus 
had  in  the  way  of  assets?  A.  No,  sir. 

Q.  Well,  you  were  there  to  be  shown  the  Aaron  Machinery 
set-up  as  a  Freidus  set-up,  weren't  you?  A.  I  was  told 
that  Mr.  Freidus  was  the  owner  of  the  machinery,  of  tiiat 
machinery  company. 

Q.  Well,  if  you  had  no  business  there,  why  did  you  go 
down  in  the  first  place?  A.  Because  they  asked  me  to  go 
with  them. 

Q.  Who  asked  you  to  go  with  them;  who  are  they  that 
asked  you  to  go  with  them?  A.  Mr.  Ivnohl  is  the  man  T  was 
dealing  with  and  practically  the  only  man. 

Q.  Well,  now,  when  you  said  they  asked  me  to  go  with 
them,  who  were  “they”?  [530]  A.  Suppose  I  withdraw  that 
and  say  that  Mr.  Txnohl  is  the  man  that  I  had  the  conver¬ 
sation  with. 

Q.  Now,  you  appreciated  what  you  were  saying  when  you 
said  thev  asked  me  to  go  with  them,  didn’t  you?  A.  Well, 
that  could  have  been  a  mistake. 

Q.  But  you  appreciated  that  language. 

Mr.  Hantman  ;  I  object,  your  Honor. 

The  Court:  Well,  it  will  have  to  go  to  the  jury.  I 
mean,  the  witness  did  sav  thev  asked  him  to  do  thus 
and  so. 

Mr.  Hantman:  The  man  is  from  the  midwest. 

The  Court:  It  makes  no  difference.  He  is  an  in¬ 
telligent  person. 

Mr.  Margiotti:  “They”  means  “they”  all  over  the 
United  States. 

The  Court:  Go  ahead,  sir. 
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By  Mr.  Margiotti. 

Q.  N  ow,  Mr.  Perry,  since  you  have  been  questioned  by 
Mr.  Williams  and  by  mvself,  will  vou  state  whether  or  not 

•J  7 

your  memory  has  been  refreshed  on  this  question  that  when 
you  went  to  Rtarrett  Television  you  were  interviewed  by 
Mr.  Freidus  and  your  conversation  concerning  that  state¬ 
ment  was  with  Mr.  Freidus,  and  later  vou  were  taken  bv  Mr. 
Freidus  to  the  Aaron  Machinery  Company  and  there  you 
met  Mr.  Knohl  and  that  you  were  mistaken  about  it? 

Mr.  Hantman:  I  object  to  the  form  of  the  question 
it  is  [531]  I  have  seen  nothing  yet  that  says  this  wit- 
ness’  memory  has  been  refreshed. 

Mr.  Margiotti:  1  am  asking  him. 

The  Court:  He  is  asking  the  general  question  now. 

This  is  reversing  the  entire  order.  You  may  answer 
that.  Do  you  understand  the  question? 

(Question  read.) 

The  Witness:  Not  mistaken  at  all. 

By  Mr.  Margiotti. 

Q.  You  still  stand  by  your  story  that  you  have  stated 
in  the  first  instance  that  you  met  Mr.  Knohl  and  you  stopped 
with  Mr.  Knohl,  Air.  Knohl  took  you  to  the  Aaron  Machinery 
Company?  A.  Exactly  so,  sir. 

927 

Mr.  Williams:  T  have  no  questions,  your  Honor. 

The  Witness:  Your  Honor,  I  would  like - 

The  Court:  Just  a  minute.  Are  there  any  further 
questions? 

Mr.  Margiotti:  That  is  all. 

Mr.  Hantman:  I  have  one  or  two,  if  T  may. 
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Redirect  examination  by  Mr.  Hantman. 

Q.  Mr.  Perry,  when  you  entered  the  premises  of  the 
Starrett  Television  Corporation  on  September  7,  1950, 
were  you  told  by  anyone  whose  office  you  were  going  into? 
Were  you  told  what  office  you  were  going  into?  [532]  A. 
No.  I  just  went  to  the  door  that  he  gave  me  the  number 
of  and  walked  in. 

Q.  Did  you  ask  anyone  whose  office  that  was?  A.  I 
asked  for  Mr.  Freidus — for  Mr.  Knohl. 

Q.  My  question  is,  sir,  did  you  ask  anyone  whose  office 
that  particular  one  happened  to  be?  A.  T  did  not. 

Q.  Were  you  told  by  anyone,  by  either  Mr.  Freidus  or 
Mr.  Knohl,  rather,  as  to  who  prepared  that  financial  state¬ 
ment  that  you  say  was  given  to  you  by  Mr.  Knohl?  A.  No. 
1  took  the  names  on  the  statement  of  the  auditor. 

Q.  Did  you  ask  either  Mr.  Freidus  or  Mr.  Knohl? 

Mr.  Williams :  He  has  alreadv  answered  that,  vour 
Honor,  and  this  is  redirect. 

The  Court:  I  notice  this  is  not  redirect.  If  you 
assure  me  it  is  something  you  overlooked  on  your 
direct,  I  will  permit  it. 

Mr.  Hantman:  No,  your  Honor,  but  Mr.  Williams 
went  into  the  question  as  to  how  that  statement  was 
prepared  and  who  prepared  it. 

The  Court:  Yes,  but  we  have  been  through  the  ac¬ 
countants.  Now  you  are  asking  him  whether  or  not  he 
asked  Mr.  Knohl  or  Mr.  Freidus  who  had  prepared  it. 
T  don’t  recall  anything  on  direct  on  it. 

AT r.  Hantman :  I  just  went  into  the  question  of  who 
did  [533]  prepare  it. 

The  Court:  I  know,  but  it  is  opening  up  the  avenue. 

Mr.  Hantman:  I  will  withdraw  that. 

The  Court:  You  can  ask,  if  you  want,  and  give  the 
other  side  the  right  of  recross-examination. 

Mr.  Hantman:  T  will  be  glad  to  do  that. 
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By  Mr.  Tlantman. 

Q.  Were  you  told  who  prepared  the  statement?  A.  Who 
prepared  the  statement? 

Q.  Who  prepared  the  financial  statement?  A.  I  was  not 
told.  I  just  saw  the  name  of  the  vice-president  on  the 
statement. 

The  Court:  Your  answer  is,  you  were  not  told  by 
anyone  as  to  who  prepared  that  statement? 

The  Witness:  No,  sir,  I  was  not. 

I 

By  Mr.  Hantman. 

J  932 

Q.  Now,  when  this  FBI  agent  questioned  you  about  these 
events  and  your  contact  with  that  financial  statement  and 
Mr.  Knohl,  were  you  asked  by  the  agent  any  of  the  details 
that  you  told  us  here  in  court  today?  A.  Not  about  the 
conversational  details  but  about  the  statement  itself  and 
where  I  got  it. 

Q.  And  is  there  any  doubt  in  your  mind,  sir  that  the  con¬ 
versation  you  have  just  given  the  Court  and  jury  today - 

The  Court:  That  is  sheer  argument. 

[534]  By  Mr.  Hantman. 

Q.  — is  correct? 

Mr.  Margiotti:  That  is  objected  to  as  being  im¬ 
proper. 

The  Court :  It  is  argumentative.  I  sustain  it. 

Mr.  Hantman :  No  further  questions. 

Mr.  Margiotti:  That  is  all,  Mr.  Perry,  thank  you. 

The  Court:  You  are  finallv  excused,  Mr.  Perrv. 

(Witness  excused.) 
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[540]  Esther  Waldman,  called  as  a  witness  for  and  on 
behalf  of  the  Government,  [541]  having  been  first  duly- 
sworn,  was  examined  and  testified  as  follows: 

Direct  examination  by  Mr.  Hantman. 

Q.  Will  you  please  give  us  your  name  and  address, 
please?  A.  Esther  Waldman,  123  East  2nd  Street,  Brook¬ 
lyn. 

Q.  Will  you  speak  louder,  Miss  Waldman,  so  the  Court 
and  jury  and  1  can  hear  you  over  this  way? 

What  is  your  occupation,  Miss  Waldman?  A.  Office 
935  Manager. 

Q.  What  do  you  duties  consist  of?  A.  Making  up  all 
checks,  handling  all  moneys  coming  and  going. 

Q.  Where  were  you  employed  during  1950?  A.  Starrett 
Television. 

Q.  Is  that  in  New  York  City,  N.  Y.?  A.  Yes,  sir. 

Q.  In  what  capacity  were  you  so  employed?  A.  Office 
Manager. 

Q.  What  were  your  duties  there?  A.  Taking  care  of  all 
moneys  coming  in  and  going  out. 

Q.  For  how  long  were  you  so  employed?  A.  From 
January,  1950  to  January,  1952. 

Q.  Did  you  ever  see  the  defendant  Mr.  Freidus  sign  any 
checks  or  other  documents?  [542]  A.  Yes,  sir. 

Q.  How  often  did  you  see  that?  A.  Quite  frequently. 

Q.  Do  you  know  the  defendant  Knohl?  A.  Yes,  sir. 

Q.  When  and  where  did  you  first  meet  him?  A.  At  Star¬ 
rett  Television. 

Q.  Do  you  recall  the  first  time  you  saw  him  there,  ap¬ 
proximately?  Give  us  your  best  recollection.  A.  I  would 
say  shortly  after  I  had  gotten  there. 

Q.  How  often  did  you  see  Mr.  Knohl  on  the  premises  of 
Starrett  Television  Corporation?  A.  Occasionallv. 
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Q.  Would  it  be  once  a  week  or  once  a  month  or  once  a 
year,  or  what?  A.  At  various  intervals.  There  were  times 
that  many  months  went  by. 

Q.  Who  would  Mr.  Knohl  come  to  see  when  he  generally 
came  to  the  Starrett  premises?  A.  Mr.  Freidus. 

Q.  Did  you  ever  hear  of  a  firm  known  as  the  Aireon 
Manufacturing  Company?  A.  Yes,  sir. 

Q.  When  was  the  first  time  you  heard  of  this  firm,  and 
in  what  connection?  [543]  A.  When  Mr.  Knohl  had  told  me 
that  he  had  bought  a  building. 

Q.  When  was  that?  A.  September  of  1950. 

Q.  Do  you  recall  the  date?  A.  The  early  part  of  Sep¬ 
tember.  933 

Q.  How  did  it  happen,  if  you  know,  that  Mr.  Knohl  came 
to  you  and  told  you  that  he  had  bought  a  building?  A. 

Since  I  drew  all  the  checks,  he  had  asked  me  to  make  up  a 
check  for  $S5,000. 

Q.  Did  Mr.  Knohl  tell  you  where  he  had  purchased  this 
building?  A.  Yes,  sir. 

Q.  Where  was  that?  A.  Kansas  City. 

Q.  Did  he  tell  you  what  kind  of  a  building  it  was?  A. 

No,  sir,  he  simply  said  the  Aireon  building  in  Kansas  City. 

Q.  Can  you  give  us  the  details  of  the  conversation  you 
had  with  Mr.  Knohl  in  the  early  part  of  September,  1950, 
on  the  Starrett  premises? 

In  other  words,  what  Mr.  Knohl  said  to  you  when  he  first 
told  you  and  what  you  said  to  him?  A.  He  asked  me  to 
make  out  a  check  for  $85,000  because  he  had  bought  a  build-  y 
ing  in  Kansas  City.  I  asked  him  [544]  the  name  of  the 
building  and  I  drew  the  check  for  it. 

Q.  Any  other  conversation  which  you  recall?  A.  He  had 
asked  me  for  another  check. 

Q.  And  what  was  that  for? 

Mr.  Margiotti:  May  we  have  an  offer  on  that,  your 
Honor? 
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The  Court :  Yes,  your  better  come  to  the  bench  and 
tell  me  what  it  is. 

(Thereupon,  at  the  bench,  and  out  of  the  hearing  of 
the  jury,  the  following  occurred) : 

The  Court:  Is  this  to  be  on  the  $15,000? 

Mr.  Hantman:  This  deals  with  the  $10,000  check 
which  is  not  in  evidence  yet,  your  Honor. 

Mr.  Margiotti:  And  the  Court  has  already  ruled 
that  that  is  out. 

Mr.  Hantman:  Just  a  minute,  Mr.  Margiotti. 

As  I  understand  your  Honor’s  ruling,  }tou  said  I 
could  have  it  marked  and  identified  by  this  witness 
subject  to  a  later  proffer  in  connecting  it  up  with  this 
enterprise. 

Mr.  Williams:  But  you  know  you  have  no  hope  of 
connecting  it  up  and  this  is  just  being  introduced  to 
prejudice  at  this  time. 

The  Court:  What  is  this  woman  going  to  testify 
concerning  this  check? 

Mr.  Hantman:  That  at  the  same  moment  that  Mr. 
Knohl  [545]  asked  her - 

The  Court:  Yes,  but  that  isn’t  important. 

Mr.  Hantman:  — to  prepare  the  $85,000  check  he 
asked  her  to  prepare  the  $10,000  check. 

The  Court:  For  what  purpose? 

Mr.  Hantman:  I  don’t  know. 

Mr.  Margiotti:  Do  you  know  for  what?  Can  you 
prove  what  the  purpose  is? 

Mr.  Hantman:  I  don’t  know  what  the  purpose  is. 

Mr.  Williams:  Why  do  you  say  you  are  going  to 
connect  it  up? 

The  Court :  Gentlemen,  don’t  argue  it.  There  is  no 
evidentiary  value  to  the  check  to  connect  it  up. 

Mr.  Hantman:  T  think  it  goes  to  the  conspiracy 
count,  your  Honor. 

The  Court :  It  doesn’t  show  anvthing. 

(Thereupon  counsel  returned  to  the  trial  table.) 
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By  Mr.  Hantman. 

Q.  Where  had  Mr.  Knohl  been  just  prior  to  this  conver¬ 
sation  you  had  with  him,  if  you  know?  A.  In  Miss  Harris’ 
office. 

Q.  Was  anyone  else  there  at  this  time?  A.  Mr.  Freidus 
was  in  his  office,  which  is  connected  with  Miss  Harris. 

Q.  With  respect  to  the  Aireon  building,  wffiich  Mr.  [546] 

Knohl  told  you  about,  how  much  did  you  make  the  check 
out  for?  A.  $85,000. 

Q.  Where  was  Mr.  Freidus  at  the  time  Mr.  Knohl  was 
conferring  with  you  on  this  matter?  A.  At  his  own  desk. 

Q.  How  far  away  was  that?  A.  Within  earshot;  a  very 
short  distance. 

Q.  Anything  that  you  recall  that  obstructed  Mr.  Freidus 
hearing  the  conversation?  A.  No,  sir. 

Q.  I  show  you  Government’s  Exhibit  No.  13  in  evidence 
and  ask  you  whether  you  can  identify  that  check?  A.  Yes, 
sir.  T  made  the  check  up. 

Q.  Is  this  the  check  Mr.  Knohl  asked  you  to  prepare? 

A.  Yes,  sir. 

Mr.  Hantman:  With  the  Court’s  permission,  I 
would  like  to  show  it  to  the  jury,  if  I  may. 

The  Court :  Is  it  in  evidence? 

Mr.  Hantman:  Yes,  it  is. 

The  Court:  Yerv  well. 

Mr.  Margiotti:  May  we  see  it,  please ?  945 

Mr.  Hantman :  I  think  vou  have  seen  it  once. 

Mr.  Margiotti :  If  your  Honor  please,  we  will  have 
to  object  until  it  is  shown  who  signed  the  check  and 
the  [547]  circumstances  under  which  it  was  signed,  be¬ 
cause  I  understand  the  witness  merely  wrote  it.  She 
did  not  sign  it. 

Mr.  Hantman.  We  will  show  it,  your  Honor. 

The  Court:  Can’t  vou  identifv  it  further? 

+  * 
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Mr.  Hantman :  Yes,  your  Honor. 

The  Court :  Why  don’t  you  do  it  now  and  clear  it  up? 

By  Mr.  Hantman. 

Q.  After  you  prepared  this  $85,000  check,  Miss  Wald¬ 
man,  what,  if  anything,  did  you  do  with  it?  A.  I  don’t 
recall  whether  I  gave  it  directly  to  Mr.  Freidus  or  whether 
I  gave  it  to  Mr.  Knohl  to  give  to  Mr.  Freidus. 

Q.  Do  you  see  the  signature  on  that  check?  A.  Yes,  sir. 
Q.  Wrhose  signature  is  that?  A.  Mr.  Freidus’. 

Q.  Wrhose  handwriting  is  that?  A.  Mr.  Freidus’. 

Q47 

Mr.  Hantman :  I  make  the  same  tender,  your  Honor. 
May  I  show  it  to  the  jury? 

The  Court:  There  being  no  objection,  let  it  be 
received. 

(The  check  above  referred  to  marked  Government’s 
Exhibit  No.  13,  was  received  in  evidence.) 

[548]  By  Mr.  Hantman. 

Q.  Now,  at  the  same  time  you  prepared  this  $85,000 
check,  Miss  W^aldman,  did  you  make  any  entry  in  the  check 
book  concerning  this  matter?  A.  I  made  a  notation  that 
it  was  for  the  purchase  of  the  Aireon  building. 

948  Mr.  Hantman:  W7ould  you  mark  this  the  next  Gov¬ 

ernment  exhibit,  please,  just  this  check,  is  what  I  am 
interested  in. 

The  check  book  stub  referred  to  was  marked  Gov¬ 
ernment  Exhibit  23 — later  corrected  to  be  Exhibit  No. 
22  for  Identification.) 
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By  Mr.  TTantman. 

Q.  I  show  you  this  book  of  check  stubs,  Miss  Waldman 
and  I  direct  your  attention  specifically  to  cheek  stub  No. 

9666.  Tell  me  first  if  you  can  identify  this  book  of  check 
stubs?  A.  Yes,  sir. 

Q.  W hat  is  that  book?  A.  This  is  where  the  original 
checks  came  from. 

Q.  Whose  checks  are  they?  A.  Starrett  Television. 

Q.  With  reference  to  check  stub  No.  9666,  in  w’hose  hand¬ 
writing  is  that  stub  prepared?  A.  Mine. 

Q.  When  did  you  make  these  entries  on  the  check  stub? 

A.  Immediately,  when  I  immediately  made  up  the  check.  or.- 
[549]  Q.  How  about  the  pencil  writing  over  the  check 
stub?  Is  that  your  handwriting?  A.  Yes,  it  is,  sir. 

Mr.  Hantman :  I  would  like  to  offer  this  in  evi¬ 
dence  at  this  time,  Government  Exhibit  No.  23. 

Mr.  Margiotti:  Are  you  going  to  read  it? 

Mr.  Hantman:  Yes.  It  has  reference  to  check  stub 
No.  9666. 

The  Court:  That  is  the  only  stub  you  are  offering? 

Mr.  Hantman :  That  is  the  only  stub  we  are  offering, 
yes,  sir. 

Mr.  Williams:  That  is  22,  Mr.  Hantman. 

Mr.  Hantman :  The  Clerk  has  marked  it  23.  I  un¬ 
derstand  from  the  Clerk,  your  Honor,  it  should  be 
Government  Exhibit  No.  22,  and  I  so  tender  it,  as  that.  951 

The  Court:  Very  well. 

Any  objection? 

Mr.  Williams:  No,  sir. 

The  Court :  Let  it  be  received  in  evidence. 

(The  document  above  referred  to  marked  Govern¬ 
ment  P]xhibit  No.  22,  was  received  in  evidence.) 

Mr.  Hantman :  With  the  Court’s  permission  I  would 
like  to  read  the  stub  to  the  jury: 
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This,  ladies  and  gentlemen,  is  Check  Stub  No.  9666. 
It  is  dated  9-5-50,  made  out  to  the  United  States  Treas¬ 
ury  [550]  in  the  sum  of  $85,000. 

Underneath  it  has  “Re  purchase  of  Aireon  Manu¬ 
facturing,  Kansas  City.” 

And  there  are  pencil  markings  over  that,  the  words 
“check  stopped”. 

By  Mr.  Hantmwn. 

Q.  Now,  do  you  recall  any  conversation  with  Mr.  Freidus 

concerning  this  check?  A.  Yes,  I  notified  him - 

0  Q.  Go  ahead.  A.  That  I  didn’t  believe  that  the  bank  bal- 
Oo  ance  was  sufficient  to  cover  that. 

Q.  What  if  anything  did  he  say  to  you?  A.  He  just  said 
not  to  worry  about  it. 

Q.  Can  you  tell  us  anything,  Miss  Waldman,  about  the 
pencil  writing  on  that  check  stub  where  the  words  “check 
stopped”  are  written? 

Do  you  recall  how  you  came  to  put  that  on  there?  A. 
No,  sir,  not  to  my  recollection,  but  apparently  I  must  have 
been  told  to  stop  the  check. 

Q.  Do  you  recall  whether  you  did  in  fact  stop  it?  A. 
No,  sir,  I  do  not. 

Q.  Who  would  generally  stop  checks  when  checks  had 
to  be  stopped?  A.  I  would. 

954  [551]  Mr.  Williams:  I  don’t  think  that  is  germane, 

if  the  witness  has  no  recollection  of  this  transaction. 

The  Court:  How  much  recollection  do  you  have  of 
it?  Can  you  recall  the  incident? 

The  Witness:  I  can  recall  the  incident  of  making  it 
up,  sir. 

The  Court:  But  beyond  that  you  can’t  recall  it. 

The  Witness:  No,  sir,  I  cannot  recall  being  told  to 
stop  it. 
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955 


Yes,  it  is  in  my  writing. 

The  Court :  Very  well,  then,  I  sustain  the  objection. 
By  Mr.  Hantman. 


Q.  Miss  Waldman,  I  show  you  Government’s  5  in  evi¬ 
dence  and  ask  you  whether  you  can  identify  that  check  No. 
9130?  A.  Yes,  sir. 

Q.  Whose  handwriting  is  that?  A.  I  made  the  check  up 
and  that  is  Miss  Harris’  signature  and  Mr.  Freidus’  sig¬ 
nature. 

Q.  Is  that  in  Mr.  Freidus’  handwriting?  A.  Yes,  sir. 

Q.  Do  you  recall  how  you  came  to  draw  this  check?  A. 
No,  sir. 

Q.  Do  you  recall  what  you  did  with  the  check  after  it 
was  prepared?  A.  No,  sir. 

[552]  Q.  I  show  you  Government’s  8,  which  is  marked 
for  identification.  Tell  me  whether  you  can  recognize  the 
handwriting  on  that  document?  A.  Yes,  sir,  this  is  Mr. 
Freidus’. 

Q.  What  words  are  those?  A.  “File  under”,  and  “Star- 
rett”  is  Mr.  Freidus’. 


Mr.  Margiotti:  Under  what? 

Mr.  Hantman:  The  words  “file  under”. 

Mr.  Margiotti:  Are  in  Mr.  Freidus’  handwriting. 

The  Witness:  And  the  word  “Aireon”  is  Miss  Har¬ 
ris’  writing.  957 

Mr.  Margiotti:  Whose  writing? 

The  Witness:  Miss  Harris’. 

Mr.  Williams:  Your  Honor  has  already  ruled  on 
this  and  you  have  ruled  it  out  of  evidence  as  being 
immaterial  and  irrelevant. 

The  Court:  May  I  see  it? 

Mr.  Hantman:  Yes,  your  Honor. 
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Mr.  Williams:  None  the  less  he  has  undertaken  to 
put  it  in  again. 

(Thereupon  counsel  approached  the  bench  and  out 
of  the  hearing  of  the  jury,  the  following  occurred:) 

The  Court:  What  is  the  history  of  this? 

Mr.  Williams:  It  is  a  corporation  that  never  came 
into  [553]  existence  and  in  which  Freidus’  name  never 
appeared  and  your  Honor  ruled  that - 

The  Court:  There  are  two  that  I  recall. 

Mr.  Hantman:  That  is  right,  your  Honor. 

The  Court :  Where  some  gentleman  who  is  an  attor- 
nev — what  was  his  name? 

Mr.  Hantman:  Mr.  Knipmeyer. 

The  Court :  Knipmeyer  said  he  was  one  of  the  orig¬ 
inal  incorporators.  Now,  that  certificate  is  in  evidence, 
isn’t  it? 

Mr.  Hantman:  No.  Mr.  Craig  was  one  of  the  orig¬ 
inal  incorporators. 

The  Court:  Yes,  but  I  want  to  get  straight  on  one 
thing.  There  were  two  of  these  documents  prepared. 
There  was  one  of  them  never  came  to  fruit. 

Mr.  Williams:  That  is  this  one. 

The  Court :  We  have  been  over  that  once. 

Mr.  Hantman :  As  I  understand  vour  Honor’s  rul- 
ing,  you  said  we  couldn’t  offer  it  then  because  Mr. 
Freidus  mav  have  withdrawn  because  as  finallv  proven, 
960  as  finally  drafted,  Mr.  Freidus  was  not  in  the  final 
draft. 

The  Court:  That  is  right. 

Mr.  Hantman:  Now  I  think  there  has  been  enough 
evidence  adduced  and  there  will  be  more  evidence  to 
show  that  Mr.  Freidus  did  not  withdraw.  We  are  not 
attempting  to  offer  it  at  this  time.  We  are  merely  get¬ 
ting  the  identify  of  handwriting  [554]  and  we  will  at 
a  later  stage  of  this  case  attempt  to  offer  this  docu¬ 
ment  again. 
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The  Court:  The  big  point  is  this: 

A,  B  and  C  may  start  out  to  form  a  corporation. 

Prior  to  its  actual  filing,  B  and  C  may  withdraw.  Now, 
if  that  is  the  complete  record,  it  is  not  relevant,  and  it 
is  not  material. 

Mr.  Hantman :  I  don’t  want  to  take  issue  with  your 
Honor  but  the  point  of  the  Government,  briefly,  is 
this: 

We  allege  a  conspiracy  between  approximately  July 
1  and  November. 

The  Court:  I  understand  that. 

Mr.  Hantman:  Now  here  is  an  act  which  is  done 
with  the  knowledge  of  Mr.  Freidus  some  time  in  the  ggg 
month  of  September,  1950,  of  which  he  had  knowledge. 

The  Court:  That  is  right. 

Mr.  Hantman:  And  it  seems  to  me  if  we  can  show 
the  conspiracy  continued,  was  in  existence  and  Avent 
beyond  this  date,  that  this  document  is  relevant  and 
material  to  show  the  association  between  these  two  in¬ 
dividuals. 

The  Court:  Well,  you  are  showing  that  by  oral  tes¬ 
timony. 

Mr.  Margiotti :  There  isn’t  much  question  about  that. 

The  Court:  The  point  I  haven’t  been  able  to  make 
with  you  is  this:  If  three  men  undertake  to  prepare  a 
corporation,  [555]  and  A,  B  and  C  are  the  original 
incorporators,  but  prior  to  the  actual  filing  which 
brings  it  into  life,  B  and  C  withdraw,  it  is  not  evi-  963 
dentiary  that  they  had  an  original  purpose  to  form  a 
corporation  and  continued  and  came  into  fruition. 

Mr.  Hantman :  It  shows  at  one  time  the  conspiracy 
came  to  the  state  of  mind. 

The  Court:  It  shows  .just  the  opposite.  It  shows 
even  if  they  began  with  that  in  mind  there  came  a  point 
where  they  did  not  go  forward  but  withdrew. 
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Mr.  Hantman :  But  not  necessarily  for  the  purpose 
of  abandonment,  and  we  will  show  that  to  your  Honor 
in  due  course. 

The  Court :  No,  we  have  been  over  that  once  before. 
I  won’t  change.  That  is  a  very  simple  matter.  The 
objection  is  sustained. 

Mr.  Margiotti:  Your  Honor,  at  this  time,  in  behalf 
of  Mr.  Knohl,  I  move  for  the  withdrawal  of  the  jury 
and  a  continuance  of  the  case  because  of  the  miscon¬ 
duct  of  the  District  Attorney  trying  the  case.  Twice 
this  morning,  within  a  period  of  a  half  hour,  he  has 
sought  to  introduce  evidence  and  has  asked  questions 
concerning  documents,  one  a  check  of  $10,000  and  now 
this  exhibit,  as  marked  for  identification  Exhibit  8,  in 
both  instances  the  Court  has  ruled  both  papers  out. 

He  has  exhibited  a  check  to  the  witness  as  well  as 
Exhibit  8  and  this  matter  is  now  before  the  jury  and 
the  jury  [556]  knows  that  there  is  an  objection  to  it. 

I  believe  that  such  conduct  is  improper  in  the  trial 
of  a  criminal  case,  particularly  on  the  part  of  the  Dis¬ 
trict  Attorney  who  should  be  just  as  much  counsel  for 
the  defendant  as  he  is  for  the  Government. 

Mr.  Williams:  I  join  in  that. 

The  Court:  Yen.’  well. 

The  ruling  of  the  Court  is  that  the  motion  will  be 
overruled.  It  may  well  be  that  the  District  Attorney 
thought  he  had  additional  proof.  He  may  prove  later 
on  but  as  of  this  point,  there  is  no  proof  touching  either 
the  check  or  this  original  draft. 

Mr.  Williams:  Would  your  Honor  strike  the  ques¬ 
tions  that  he  asked  pertaining  to  this  exhibit?  He 
asked  a  couple  of  questions. 

The  Court:  Yes,  but  they  are  not  of  record.  They 
have  been  sustained  under  your  objection.  There  is 
nothing  in  the  record  that  has  gone  in  about  this  pro¬ 
posed  incorporation  and  nothing  about  the  check. 

Yerv  well. 
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(Thereupon  counsel  returned  to  the  trial  table.) 

Mr.  Hantman:  Mark  this  as  the  next  Government 
exhibit,  please. 

(The  document  above  referred  to  was  marked  Gov¬ 
ernment  Exhibit  No.  23  for  Identification.) 

[557]  Mr.  Hantman:  Will  your  Honor  indulge  us 
a  moment? 

Mr.  Williams:  Mr.  Hantman,  what  exhibit  is  that 
that  you  marked? 

Mr.  Hantman:  No.  23. 

Mr.  Williams:  A  letter. 

The  Court :  Let  us  proceed.  968 

By  Mr.  Hantman. 

I 

Q.  Miss  Waldman,  I  show  you  Government’s  Exhibit 
23  for  Identification  and  ask  you  whether  you  can  identify 
the  handwriting  thereon.  A.  Yes,  sir.  This  is  Mr.  Freidus. 

The  Court:  Keep  vour  voice  up. 

Mr.  Hantman:  You  will  have  to  keep  you  voice  up. 

By  Mr.  Hantman. 

Q.  How  about  this  writing  right  here  at  the  top? 

The  Court:  I  don’t  know  whether  the  jury  heard  969 
that.  Suppose  you  repeat  it  again. 

Do  you  see  that  gentleman  sitting  far  in  the  box 
there?  He  wants  to  hear,  too.  Now,  you  speak  loud 
enough  so  he  can  hear. 

Whose  handwriting  was  it,  please? 

The  Witness :  Mr.  Freidus’  handwriting. 
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By  Mr.  Hantman. 

Q.  Now,  what  statement  are  you  referring  to,  in  writing, 
on  that  letter?  [558]  A.  I  can’t  read  it. 

Q.  Well,  read  it  as  best  you  can  so  for  the  record  we 
will  know  what  you  are  referring  to.  A.  (Reading) : 

“I  owe  to  Larry  Knohl” - 

Mr.  Margiotti:  What  is  that?  I  didn’t  hear  you. 
The  Witness:  It  seems  to  me  as  though  it  says, 

“I  owe  to  Larrv  Knohl,  studv  with  Mandel.” 

•>  *  •> 

By  Mr.  Hantman. 

Q.  Whose  handwriting  is  that?  A.  That  is  Mr.  Freidus’ 
writing. 

It  says  “Aireon”. 

The  “Aireon”  is  Miss  Harris’  writing. 

Q.  By  the  way,  wTio  is  Miss  Harris  that  you  keep  re¬ 
ferring  to?  A.  Miss  Harris  is  Mr.  Freidus’  secretary. 


972 


Mr.  Margiotti:  Your  Honor,  may  I  have  repeated 
what  she  said? 

The  Court:  Yes,  I  will  have  it  read  back  from  the 
official  record. 

Mr.  Williams:  May  we  come  to  the  bench? 

(Thereupon  the  reporter  read  from  the  record.) 

Mr.  Margiotti:  Judge,  I  am  satisfied  it  hasn’t  been 
all  read. 

The  Court :  The  inscription  on  the  top  has  not  been 
all  [559]  read. 

Mr.  Margiotti:  No. 

The  Court:  Well,  then,  show  it  to  the  witness. 

Mr.  Margiotti:  May  I  show  it  to  the  court? 

(Thereupon  counsel  approached  the  bench,  where 
out  of  the  hearing  of  the  jury,  the  following  occurred) : 
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Mr.  Hantman:  May  I  say  something  about  this  let¬ 
ter,  your  Honor? 

The  Court:  Yes. 

Mr.  Hantman:  I  think  what  it  says  on  the  top  is 
“Three  copies  to  give  to  Larry  Knohl,”  but  the  witness 
has  read  it  as  best  she  can  as  “I  owe  to  Larry  Knohl.” 

Mr.  Margiotti:  Why  don’t  you  ask  here  directly  if 
it  doesn’t  mean  this? 

Mr.  Hantman:  I  will  be  glad - 

Mr.  Margiotti:  I  think  she  is  honest. 

Mr.  Hantman :  Yes,  I  will  ask  the  direct  question. 

Mr.  Margiotti:  There  is  a  difference  between  “I 
ow’e”  and  “three  copies”.  <^4 

Mr.  Hantman :  Yes,  I  will  be  glad  to,  I  didn’t  want 
to  prompt  the  witness. 

The  Court:  Go  ahead. 

(Thereupon  counsel  returned  to  the  trial  table.) 

By  Mr.  Hartman. 

Q.  Miss  Waldman,  I  would  like  to  direct  your  attention 
[560]  to  the  statement  in  writing  at  the  top  of  the  first  page 
of  Government’s  Exhibit  No.  23  and  ask  you  whether  in 
fact  that  doesn’t  say  “3  c.  c.”  meaning  copies,  to  give  to 
Larry  Knohl?  A.  It  does  say  “3  c.c.  to”  but  then  this 
word  is  very  illegible  and  very  difficult  to  read. 

Mr.  Margiotti:  Is  that  the  word  that  you  said  “I  gyg 
ow’e?” 

The  Witness:  That  is  right.  It  is  very  illegible. 

Mr.  Margiotti :  It  could  be  “Give”. 

The  Witness:  It  could  be. 

Mr.  Margiotti:  Pardon  me  for  the  interruption. 

The  Witness:  To  Larry  Knohl. 

Mr.  Hantman:  The  Government  will  offer  Exhibit 
23  in  evidence,  your  Honor. 

The  Court:  Anv  objection? 
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Mr.  Wiliams:  No,  we  have  no  objection. 

Mr.  Margiotti:  No  objection. 

The  Court:  Let  it  be  received. 

(The  document  above  referred  to  marked  Govern¬ 
ment  Exhibit  No.  23  was  received  in  evidence.) 

By  Mr.  Hantman. 

Q.  Did  you  ever  hear  of  the  firm  called  J.  B.  Kass  &  Co.  ? 
A.  Yes,  sir. 

Q.  Of  New  York  City,  N.  Y.?  [561]  A.  Yes,  sir. 

Q.  What  kind  of  a  firm  is  that?  A.  They  were  Star- 
977  rett’s  accountants. 

Q.  Were  they  as  best  you  can  recall  at  one  time  located 
at  1  Madison  Avenue,  New  York  City,  New  York?  A. 
Yes,  sir. 

Mr.  Hantman:  Mark  this  the  next  Government  ex¬ 
hibit. 

(The  document  above  referred  to  was  marked  Gov¬ 
ernment  Exhibit  No.  24  for  Identification.) 

By  Mr.  Hantman. 

Q.  Miss  Waldman,  I  would  like  to  show’  you  Government 
Exhibit  No.  24  for  Identification  and  ask  you  w’hether  you 
Q  can  identify  the  signature  on  that  document?  A.  Yes,  sir. 
*  Q.  Whose  signature  is  it?  A.  Mr.  Freidus’. 

Q.  Is  that  in  his  own  handwriting?  A.  Yes,  sir. 

Mr.  Hantman:  The  Government  at  this  time  wTould 
like  to  offer  Government  Exhibit  24. 

Mr.  Williams:  We  have  no  objection. 

Mr.  Margiotti :  None  either. 

The  Court:  Let  it  be  received. 
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(The  document  above  referred  to  marked  Govern¬ 
ment  Exhibit  24  was  received  in  evidence.) 


[563]  Mr.  Hantman:  This  letter  is  on  Starrett 
Television  Corporation  stationery,  ladies  and  gentle¬ 
men,  dated  May  3,  1950,  addressed  to  J.  B.  Kass  & 

Co.,  1  Madison  Avenue,  New  York  City  10. 

“Gentlemen : 

“Please  consider  this  communication  as  authoriza¬ 
tion  for  you  to  transfer  the  sum  of  $269,050.00  ap¬ 
pearing  in  my  loan  account  as  of  February  28,  1950, 
to  the  donated  surplus  account,  Starrett  Television  980 
Corporation. 

“Verv  trulv  vours, 

“Jacob  Freidus.” 

[564]  It  is  signed  “Jacob  Freidus.” 

Mark  this  document  as  the  next  Government  exhibit. 

(The  document  above  referred  to  wTas  marked  Gov¬ 
ernment  Exhibit  25  for  Identification.) 

By  Mr.  Hantman. 

Q.  I  show  you  a  return  receipt  from  the  Post  Office 
Department,  postmarked  October  9,  1950,  and  ask  you 
whether  you  can  identify  that  receipt?  A.  Yes,  sir.  This 
is  my  writing. 

Q.  Did  you  put  the  information  on  the  first  line?  A.  Yes, 
sir,  I  did. 

Q.  What  does  your  writing  say?  A.  “Jacob  Freidus” — 

The  Court:  Have  it  identified  first  and  then  you 
can  go  ahead. 

You  say  that  is  in  your  handwriting;  all  of  it? 

The  Witness :  Yes,  your  Honor. 
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By  Mr.  Hantman. 

Q.  Do  you  recall  receiving  a  letter  at  the  time  you  signed 
this  receipt?  A.  Yes,  sir. 

Q.  Do  you  recall  where  you  got  the  letter  from?  A.  I 
believe  from  the  RFC. 

Q.  Do  vou  recall  what  vou  did  with  the  letter  after  vou 
received  it?  [565]  A.  T  handed  it  immediately  to  Miss 
Harris. 

Q.  Who  is  Mr.  Freidus’  secretary.  A.  Yes,  sir. 

The  Court:  Are  you  offering  that  in  evidence? 

Mr.  Hantman:  Not  at  this  time,  your  Honor. 

^  Mr.  Margiotti:  Let  me  see  it. 

Mr.  Hantman :  I  will,  however,  if  there  is  no  ob¬ 
jection  by  counsel. 

Mr.  Williams:  I  haven’t  seen  it. 

Mr.  Hantman :  The  Government  will  offer  it  as  Ex¬ 
hibit  No.  25. 

The  Court :  Any  objection  ? 

Mr.  Margiotti:  No  objection. 

The  Court:  Let  it  be  received. 

(The  document  above  referred  to  marked  Govern¬ 
ment  Exhibit  25  was  received  in  evidence.) 

The  Court:  Do  you  want  the  witness  to  read  any¬ 
thing  from  that  exhibit? 

934  Mr.  Hantman:  Yes.  your  Honor. 

By  Mr.  Hantman. 

Q.  Will  you  read  your  handwriting  on  the  reverse  side 
of  this  receipt?  A.  “Jacob  Freidus,  Starrett  Television, 
E.  Waldman.” 

Q.  And  the  date?  A.  10-9-1950. 

[566]  Mr.  Hantman:  No  further  questions. 
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Cross-examination  by  Mr.  Williams. 

Q.  Miss  Waldman,  as  I  understand  it,  you  became  the 
Office  Manager  at  the  Starrett  Television  Company  in 
January  of  1950.  A.  Yes,  sir. 

Q.  And  at  that  time  the  company  was  located  in  the 
Starrett-Lehigh  Building  at  26th  Street  in  New  York.  A. 

Yes,  sir. 

Q.  And  the  Starrett  Television  Company  occupied  the 
14th  floor,  did  it?  A.  No,  sir. 

Q.  It  occupied  the  18th  floor,  and  they  moved  down  in 
the  spring  to  the  14th  floor?  A.  Yes,  sir. 

Q.  When  vou  went  to  work  for  it  it  occupied  the  18th 
floor?  A.  Yes,  sir. 

Q.  Subsequently  it  moved  into  larger  quarters  on  the 
14th  floor?  A.  Yes,  sir. 

Q.  That  building  occupies  a  city  block  in  New'  York, 
doesn’t  it?  A.  A  square  block,  yes,  sir. 

Q.  From  26th  Street  to  27th  Street,  from  11th  [567] 
Avenue  to  12th  Avenue?  A.  Yes,  sir. 

Q.  On  the  West  Side  of  New  York?  A.  Yes,  sir. 

Q.  Now%  as  Office  Manager,  it  was  your  function  to  handle 
all  disbursements  and  to  handle  accounts  receivable?  A. 

Yes,  sir. 

Q.  Did  you  receive  all  the  invoices  in  and  make  checks 
paying  them?  A.  Yes,  sir. 

Q.  And  you  also  received  checks  that  came  in  the  mail, 
did  you?  A.  Yes,  sir.  987 

Q.  And  deposited  them  in  the  bank?  A.  Yes,  sir. 

Q.  What  other  duties  did  you  have,  Miss  Waldman?  A. 

I  spoke  with  all  suppliers;  I  hired - 

Q.  The  office  staff?  A.  The  office  staff,  yes,  sir. 

Q.  Now,  at  the  time  that  you  were  engaged  as  Office 
Manager  for  the  Starrett  Television  Corporation,  Mr.  Dan¬ 
iels  w’as  President  of  the  company,  is  that  right?  A.  That 
is  right. 
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Q.  Is  that  Murray  Daniels?  A.  Yes,  sir. 

[568]  Q.  He  also  served  in  the  capacity  as  Secretary? 
A.  No,  sir,  I  don’t  believe  so. 

Q.  Let  me  see  if  I  can  refresh  your  recollection  on  this, 
Miss  Waldman. 

Wasn’t  Mr.  Daniels  the  President  and  Secretary  and 
Mr.  Mitchell  Fein  the  Vice  President  and  Treasurer?  A. 
No,  sir,  Miss  Harris  always  was  Secretary. 

Q.  Was  she  actually  Secretary  of  the  corporation  or 
was  she  secretary  to  Mr.  Freidus?  A.  Secretary  of  the 
corporation. 

Q.  So  that  she  was  the  third  officer,  that  is  your  opinion 

989  a*  fime-  A.  Yes,  sir- 

Q.  Now,  Mr.  Hantman  asked  you  about  the  accountants 
for  Starrett  Television  Company  and  you  identified  them 
as  the  J.  B.  Kass  Company?  A.  Yes,  sir. 

Q.  And  the  J.  B.  Kass  Company  had  a  partner  named 
Theodore  Schneider,  is  that  right?  A.  Yes,  sir. 

Q.  And  Mr.  Schneider  directly  supervised  the  handling 
of  the  Starrett  accounts?  A.  Yes,  sir. 

Q.  And  from  time  to  time,  the  J.  B.  Kass  Company, 
through  Mr.  Schneider,  would  issue  what  was  known  in  the 
trade  as  internal  statements;  is  that  right? 

[569]  Q.  They  would  come,  perhaps,  on  a  monthly  or 
bi-monthly  basis;  is  that  right?  A.  Yes,  sir,  although  I 
couldn’t  really  give  you  any  definite  information  on  that, 
since  I  had  nothing  to  do  with  the  statements  at  all. 

990  Q.  But  you  knew’  that  the  company  had  accountants  and 
the  accountants,  in  fact,  prepared  their  financial  statements? 
A.  Yes,  sir. 

Q.  And  you  knew  also,  did  you  not,  that  there  w*as  a 

Bookkeeping  Department,  through  w’hich  you  channelled 

vour  checks  that  vou  drew’  and  the  bills  that  vou  received 
•  »  • 

and  the  invoices  that  you  received?  A.  Yes,  sir. 

Q.  And  that  Bookkeeping  Department  reported  to  the 
accountants  with  respect  to  the  preparation  of  these  in¬ 
ternal  statements?  A.  Yes,  sir. 
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Q.  Mr.  Schneider,  and  there  was  also  a  man  named 
George  Kaufman,  was  there  not,  who  worked  on  the  Star- 
rett  accounts?  A.  Yes,  sir. 

Q.  And  there  was  also  a  man  named  Schachter,  was 
there  not,  who  worked  on  the  accounts?  [570]  A.  Yes,  sir. 

Q.  And  all  of  these  gentlemen  were  associates  or  partners 
of  the  J.  B.  Kass  Corporation?  A.  Yes,  sir. 

Q.  Or  it  was  the  J.  B.  Kass,  Certified  Public  Accountants, 
on  Madison  Avenue?  A.  Yes,  sir. 

Q.  Mr.  Freidus  didn’t  have  anything  to  do  with  the  prepa¬ 
ration  of  these  statements?  A.  No,  sir. 

Q.  This  was  a  matter  that  was  handled  directly  bv  the 
accountants  and  the  bookkeepers?  A.  Yes,  sir.  gg2 

Q.  Now,  Mr.  Hantman  showed  you  a  letter  which  was 
marked  Government  Exhibit  No.  24,  and  this  letter  is  dated 
May  3,  1950.  That  was  at  a  time  when  you  were  the  Office 
Manager?  A.  Yes,  sir. 

Q.  In  that  letter,  Mr.  Freidus  directed  the  accountants 
as  of  February  28,  1950,  to  wipe  out  all  loans  that  were 
owing  to  him  from  the  company - 

Mr.  Hantman:  I  object  to  the  question.  The  docu¬ 
ment  speaks  for  itself. 

The  Court:  Well,  it  is  true  it  does.  We  will  see 
if  the  witness  can  give  us  any  further  light  on  it. 

[571]  Mr.  Hantman:  She  doesn’t  know  anything 
about  the  document. 

Mr.  Williams:  Let’s  see  if  she  does.  993 

The  Court:  It  will  be  a  simple  matter  to  find  out. 

I  will  overrule  your  objection. 

Do  you  know  anything  about  what  the  entry  means  ? 

The  Witness:  No,  sir. 

Mr.  Williams:  I  object  to  Mr.  Hantman  telling  the 
witness  what  she  knows,  if  the  Court  please,  I  think 
it  interrupts  orderly  cross-examination. 

The  Court:  You  just  continue. 
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By  Mr.  Williams. 

Q.  Well,  now,  you  were  the  Office  Manager  during  1950? 
A.  Yes,  sir. 

Q.  And  you  knew  as  Office  Manager  that  Mr.  Freidus 
was  advancing  moneys  for  the  operation  of  this  company, 
didn’t  you?  A.  Yes,  I  did. 

Q.  You  knew  that  on  a  monthly  basis,  he  was  pouring 
money  into  the  Starrett  Television  account,  did  you  not? 
A.  Yes,  I  did. 

Q.  And  you  knew,  did  you  not,  that  these  moneys 
mounted  up  into  high  figures?  A.  Yes,  I  did. 
ggg  [572]  Q.  As  a  matter  of  fact,  you  knew,  did  you  not, 
Miss  Waldman,  that  between  September  30  of  1949  and 
February  28  of  1950,  Mr.  Freidus  had  in  fact  poured  $269,- 
050  into  the  business?  A.  No,  sir. 

Mr.  Hantman:  I  will  object  to  that. 

Well,  she  answered  it. 

The  Witness :  I  did  not  know. 

By  Mr.  Williams. 

Q.  Well,  you  knew  it  was  a  very  large  amount  of  money? 
A.  Well,  I  was  not  there  in  1949  at  all. 

Q.  Well,  in  1950,  you  were  there,  were  you  not?  A.  Yes, 
sir. 

996  Q-  Do  you  recall,  Miss  Waldman,  that  in  January  of 
1950,  Mr.  Freidus  put  $112,950  into  the  business?  A.  No, 
sir. 

Q.  Do  you  recall  that  in  February  he  put  $100,500  into 
the  business?  A.  No,  sir. 

Q.  But  you  do  recall  that  at  the  time  that  this  letter  re¬ 
fers  to,  Mr.  Freidus  wiped  that  loan  account  clean?  A. 
No,  sir. 

Q.  Did  you  hear  conversation  in  the  office  that  Mr. 
Freidus  was  forgiving  the  loans  that  the  company  owed  to 
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him  [573]  as  of  February  28,  1950?  A.  No,  sir.  That 
would  have  no  bearing  on  me  at  all. 

Q.  In  other  words,  the  only  thing  that  you  know  about 
this  letter  is  that  it  is  Mr.  Freidus’  signature?  A.  Yes, 
sir. 

Q.  And  that  the  letter  is  directed  to  the  accountants,  the 
Kass  Company?  A.  Yes,  sir. 

Q.  And  that  it  directs  them  to  wipe  the  loans  clean  as 
of  February  28,  1950?  A.  Well,  I  did  not  know  that  until 
that  letter  was  read. 

Q.  Did  you  at  any  time,  Miss  Waldman,  review  the 
amounts  of  money  or  ascertain  the  amounts  of  money  that 
Mr.  Freidus  had  put  in  during  1949?  A.  No,  sir.  ggg 

Q.  Now,  Mr.  Hantman  asked  you  to  identify  a  check  in 
the  amount  of  $85,000?  A.  Yres,  sir. 

Q.  You  pretty  much  ran  the  checking  account  of  the  com¬ 
pany?  A.  Yes,  sir.  ! 

Q.  Mr.  Freidus  would  have  no  trouble  covering  a  check 
of  that  size,  would  he?  A.  No,  sir. 

[574]  Q.  And  the  balance  of  that  account  frequently  was 
up  in  six  figures,  was  it  not?  A.  I  would  not  know  that, 
since  we  never  did  keep  a  running  balance. 

Q.  Did  you  see  the  statements  that  came  in  monthly?  A. 

No,  sir.  j 

Q.  Air.  Freidus  had  nothing  to  do  with  the  operation  of 
that  book,  is  that  right?  A.  No,  sir. 

Q.  That  was  something  that  was  handled  by  the  Book¬ 
keeping  Department,  working  under  the  direction  of  J.  B. 
Kass?  A.  Yes,  sir. 

Mr.  Williams:  That  is  all. 

Cross-examination  by  Mr.  Margiotti. 

Q.  Miss  Waldman,  in  September  of  1950,  where  was  your 
office?  A.  The  office  was  then  at  601  West  26th  Street,  on 
the  14th  floor. 
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Q.  The  14th  floor?  A.  Yes,  sir. 

Q.  And  where  was  it  with  reference  to  Mr.  Freidus’  of¬ 
fice?  A.  Well,  Mr.  Freidus  had  an  office  on  the  same  floor. 

Q.  Was  it  connected  to  your  office?  [575]  A.  No,  sir. 

Q.  Were  there  other  offices  between  your  office  and  Mr. 
Freidus’  office?  A.  Well,  there  was  a  long  hall. 

Q.  A  long  hall?  A.  Yes,  sir. 

Q.  You  mean  that  you  were  at  one  end  of  the  hall  and 
he  was  at  the  other  end?  A.  Not  quite.  You  had  to  make 
a  right  turn  in  order  to  get  into  Mr.  Freidus’  office  from 
mine. 

Q.  Well,  there  were  other  offices  between  your  office  and 

1001  Mr.  Freidus’  office,  rather,  rooms?  A.  There  may  have 
been  one  more  room  which  was  right  next  to  mine  and  then 
there  were  no  other  offices  until  you  got  to  Mr.  Freidus. 

Q.  In  other  words,  there  was  one  room  between  your 
office  and  Mr.  Freidus’?  A.  Well,  there  was  a  lot  of  space, 
a  great  deal  of  space. 

Q.  A  great  deal  of  space,  but  only  one  room?  A.  I  be¬ 
lieve  there  was  only  one  room. 

Q.  When  you  said  a  great  deal  of  space,  you  mean  that 
the  one  room  had  a  great  deal  of  space?  A.  No,  sir,  it  was 
a  matter  of  walking  space. 

Q.  You  had  to — [576] — you  had  to  go  around.  Through 
the  hall?  A.  Yes,  sir. 

Q.  When  you  go  through  the  hall  you  come  to  the  end 

^  of  the  hall  and  vou  turn  and  come  to  Mr.  Freidus’?  A.  Yes, 

1002  sir. 

Q.  But  between  Freidus’  door  and  your  door  there  was 
another  door  leading  into  the  other  room?  A.  Now  I  re¬ 
call;  there  were  several  offices  on  the  opposite  side  of  my 
office. 

Q.  In  the  hall?  A.  In  the  hall,  which  were  closer  to  Mr. 
Freidus’  office. 

Q.  What  I  want  to  get,  what  was  between  your  office  and 
Mr.  Freidus’  office  ?  A.  There  was  a  lot  of  space. 
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Q.  There  was  a  room?  A.  Yes. 

Q.  Who  occupied  that  room,  if  anyone?  A.  I  believe 
our  Sales  Manager. 

Q.  You  mentioned  Miss  Harris  as  being  Mr.  Freidus’ 
secretary?  A.  Yes,  sir. 

Q.  What  room  did  she  occupy?  A.  She  occupied  a  room 
connected  with  Mr.  Freidus’  [577]  office. 

Q.  That  is,  further  away  from  you  than  Mr.  Freidus’ 
office?  A.  No.  It  was  one  entrance  that  led  into  Miss 
Harris’  office  and  the  same  entrance  wTas  used  to  go  into 
Mr.  Freidus’  office. 

Q.  As  you  enter  Mr.  Freidus’  office,  then,  you  would 
turn,  you  would  go  either  into  Miss  Harris’  or  Mr.  Freidus’  ^qq^. 
office?  A.  You  had  to  go  into  Miss  Harris’  office  in  order 
to  get  into  Mr.  Freidus’  office. 

Q.  I  see.  You  would  have  to  pass  through  her  office  to 
get  there?  A.  Yes,  sir. 

Q.  Now,  in  September,  were  you  working  there?  A. 
September  of  1950. 

Q.  1950?  A.  Yes,  sir. 

Q.  You  spoke  about  seeing  Mr.  Knohl?  A.  Yes,  sir. 

Q.  Mr.  Hantman,  has  asked  you  how  often  you  saw  him. 

Do  you  remember  that  question?  A.  Yes,  sir. 

Q.  Did  Mr.  Knohl  have  an  office  in  that  building?  A.  No, 
sir.  ; 

[578]  Q.  Do  you  know  where  Mr.  Knohl  usually  could  be 
found,  where  he  had  an  office?  A.  I  believe  he  had  an  office 
at  45  Crosby  Street. 

Q.  What  is  45  Crosby  Street?  A.  Aaron  Machinery* 

Q.  You  believe  he  had  an  office  there?  A.  Yes,  sir. 

Q.  Have  you  ever  been  in  his  office  at  45  Crosby  Street? 

A.  No,  sir. 

Q.  But  he  had  no  office  in  the  Starrett  Building?  A.  No, 
sir. 

Q.  When  he  came  there,  he  came  there  to  see  Mr.  Freidus, 
you  sav?  A.  Yes,  sir. 

V  V  ' 
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Q.  And  Mr.  Freidus  and  Mr.  Knohl  were  friends?  A. 
Yes,  sir. 

Q.  And  Mr.  Knohl  represented  Mr.  Freidus  in  a  num¬ 
ber  of  his  companies  in  various  deals,  did  he  not?  A.  As 
far  as  I  knew,  yes,  sir. 

Q.  As  far  as  you  knew.  In  other  words,  Mr.  Knohl  was 
rendering  Mr.  Freidus  service?  A.  Yes,  sir. 

Q.  Did  Mr.  Knohl  have  any  office  in  connection  with  the 
company?  [579]  A.  No,  sir. 

Q.  What  I  mean,  was  he  an  officer  of  the  company?  A. 
I  believe  he  was  Vice-President. 

Q.  Do  you  know  how  he  was  elected  Vice-President?  A. 

1007  sir- 

Q.  Did  you  attend  any  meeting?  A.  No,  sir. 

Q.  Do  you  know  whether  he  was  a  Director  of  the  com¬ 
pany?  A.  No,  sir. 

Q.  You  know  that  he  was  not  a  Director?  A.  I  don’t 
know. 

Q.  You  don’t  know  either  way?  A.  I  don’t  believe  he 
was  a  Director. 

Q.  You  don’t  believe  he  was  a  Director?  A.  No. 

Q.  Do  you  know  whether  he  had  any  financial  interest  in 
the  company?  A.  No,  sir. 

Q.  Was  he  a  stockholder,  either  a  common  stockholder 
or  a  preferred  stockholder?  A.  Not  to  my  recollection. 

Q.  Now,  on  these  occasions  that  you  saw  Mr.  Knohl, 
did  you  ever  see  him  accompanied  by  any  person  whatso- 
ever?  A.  No,  sir,  not  to  my  knowledge. 

Q.  You  said  vou  were  working  there  in  September? 
[580]  A.  Yes,  sir. 

Q.  Do  you  know  a  Mr.  Perry?  A.  Is  he  the  gentleman 
who  sat  in  the  witness  room  yesterday? 

Q.  I  don’t  know.  I  wasn’t  out  there  but  I  assume  he  was 
out  there  because  he  was  a  witness  here  yesterday,  an 
elderly  gentleman? 


337a 


Esther  Waldman — For  Government — Cross. 


He  is  84  years  of  age.  A.  Yes,  sir. 

Q.  Sort  of  a  dignified  looking  person?  A.  Yes,  sir. 

Q.  He  is  a  banker  or  was  a  banker. 

Do  you  know  him?  A.  Well,  I  had  seen  him.  I  wouldn’t 
say  I  know  him. 

Q.  You  saw  him  in  the  witness  room?  A.  Yes,  sir. 

Q.  Did  you  ever  see  him  before  that?  A.  I  believe  I  had 
once  seen  him  before. 

Q.  Where?  A.  In  Starrett. 

Q.  In  Starrett?  A.  Yes,  sir. 

Q.  At  the  time  you  saw  him  in  Starrett,  did  you  see  him 
with  anvone?  A.  To  mv  recollection,  I  saw  him  with  Mr. 
Freidus. 

Q.  Mr.  Freidus?  [581]  A.  Yes,  sir. 

Q.  Do  you  know  where  it  was  that  you  saw  him  with  Mr. 
Freidus?  A.  In  the  Starrett  office. 

Q.  Do  you  know  what  they  were  doing?  A.  I  remember 
vaguely  seeing  them  walking  around  the  place. 

Q.  At  that  time,  did  you  see  Mr.  Knohl?  A..  No,  not  to 
my  recollection. 

Q.  So  that  on  the  occasion  of  your  seeing  this  elderly 
gentleman,  the  only  person  you  saw  with  him  was  Mr. 
Freidus,  is  that  right?  A.  Yes,  sir. 

Do  you  know  the  circumstances  under  which  Mr.  Perry 
left  the  Starrett  Television  Company,  left  the  premises? 
A.  I  believe  I  had  heard  Mr.  Freidus  ask  Miss  Harris,  or 
perhaps  he  had  even  asked  me,  I  don’t  remember  exactly, 
but  I  believe  he  said  to  call  Mr.  Knohl,  who  was  down 
at - 

Q.  Call  Mr.  Knohl?  A.  Beg  pardon? 

Q.  How  were  you  to  call  him?  A.  On  the  phone. 

Q.  For  what  purpose?  A.  Telling  him  that  Mr.  Perry 
■was  going  down  to  Crosby  Street. 

[582]  Q.  Where  was  Mr.  Knohl  to  be  called?  A.  At 
Crosby  Street. 

Q.  At  Crosby  Street. 


1009 
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So  you  recall  the  direction  being  given  by  Mr.  Freidus 
to  call  Mr.  Knohl  to  tell  him  that  Mr.  Perry  was  coining 
down  to  see  him  at  Crosby  Street?  A.  Yes,  sir. 

Q.  That  is  the  Aaron  Machinery  Company?  A.  Yres,  sir. 

Q.  Do  you  know  whether  that  call  was  made  to  Mr. 
Knohl?  A.  I  can’t  recall  sir. 

Q.  Your  memory  is  not  clear  on  that?  A.  No,  sir. 

Q.  Do  you  know  whether  Mr.  Freidus  remained  at  your 
premises  while  Mr.  Perry  was  going  down  to  Crosby 
Street?  A.  I  am  not  certain  of  that,  sir. 

Q.  Do  you  know  whether  Mr.  Freidus  went  with  Mr. 
Perry?  A.  I  don’t  know.  I  am  not  certain  sir. 

Q.  Now,  you  have  been  asked  some  questions  about  some 
certified  public  accountants  known  as  Kass  &  Co.?  A.  Yes, 
sir. 

Q.  Can  you  state  whether  Mr.  Knohl  had  anything  to  do 
with  these  certified  public  accountants?  [583]  A.  Not  to 
my  knowledge. 

Q.  Do  you  know  whether  Mr.  Knohl  had  anything  to  do 
with  the  financial  status  of  your  company?  A.  No,  I  am 
certain  of  that ;  he  never  did. 

Q.  You  are  certain  of  that?  A.  Yes. 

Q.  Did  he  have  anything  to  do  with  the  running  of  the 
finances  of  the  running  of  the  company?  A.  No,  sir. 

Q.  And  when  he  asked  you  for  this  $85,000  check  that 
lias  been  introduced  here  in  evidence,  would  you  state 
whether  prior  to  that  time  you  had  any  instructions  from 
Mr.  Freidus  to  issue  checks  at  his  request?  A.  At  Mr. 
Knohl’s  request? 

Q.  Yes.  A.  T  wouldn’t  recall  whether  Mr.  Freidus  has 
ever  given  me  authority  to  accept  orders  from  Mr.  Knohl, 
but  I  just  took  for  granted  that  as  long  as  Mr.  Knohl  asked 
me  to  do  it  that  it  was  with  Mr.  Freidus’  permission,  since 
they  had  no  value. 

Q.  Well,  Mr.  Knohl  asked  you  to  issue  a  check  for  $85,- 
000?  A.  Yes,  sir. 
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Q.  And  told  you  what  it  was  for?  A.  Yes,  sir. 

[584]  Q.  You  issued  it  to  him  and  issued  it  in  blank,  is 
that  right,  and  after  that  Mr.  Freidus  had  to  sign  the  check? 

A.  Yes,  sir. 

Q.  And  either  you  gave  it  to  Mr.  Freidus  directly  and  he 
signed  it  or  Mr.  Knohl  got  it  from  you  and  he  took  it  into 
Mr.  Freidus’  office  and  had  it  signed?  A.  That  is  correct. 

Q.  And  you  say  that  at  that  time  Mr.  Freidus,  you  said 
to  Mr.  Williams  had  financial  ability  to  cover  that  check? 

A.  Yes,  sir. 

Q.  And  you  had  called  to  his  attention  that  you  thought 
perhaps  there  wasn’t  sufficient  money  in  the  bank  to  cover 
the  full  $85,000  check?  A.  Yes,  sir,  but  he  says,  don’t  worry  iQ^g 
about  that,  I  will  take  care  of  that ;  is  that  what  he  told  you? 

Q.  Yes,  sir. 

Q.  And  matters  of  that  kind  had  happened  before?  A. 

Yes,  sir. 

Q.  And  he  had  taken  care  of  his  checks?  A.  Yes,  sir. 

Q.  And  he  had  personal  financial  ability  to  do  that?  A. 

Yes,  sir. 

Q.  Miss  Waldman,  do  you  have  any  knowledge  that  Mr. 

Knohl  had  any  personal  knowledge  of  the  financial  status 
of  [585]  the  Starrett  Television  Company?  A.  No,  sir, 
certainly  not  through  any  information  that  he  has  ever 
gotten  from  me. 

Q.  Or  has  come  to  your  knowledge?  A.  That  is  right. 

Q.  Do  you  know  about  a  statement  being  prepared  by 
the  accountants  as  of  February  28th?  A.  No,  sir. 

Q.  Did  you  ever  see  that  statement?  A.  No,  sir. 

Q.  No  one  has  showed  it  to  you?  A.  You  mean  during 
that  period? 

Q.  Yes.  A.  No,  sir. 

Q.  With  reference  to  the  $15,000  certified  check  that  Mr. 
Hantman  showed  you — do  you  remember  that  check?  A. 

Yes,  sir. 
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Q.  That  check  was  certified  by  the  bank?  A.  Yes,  sir. 

Q.  And  there  was  a  charge  made  against  the  account  for 
the  $15,000  for  whom  the  check  was  certified;  is  that  right? 
A.  Yes,  sir. 

Q.  And  that  charge  stood  against  the  account  until  the 
check  was  returned  and  cashed  by  the  company;  is  that 
right?  [586]  A.  Yes,  sir. 

Mr.  Margiotti :  That  is  all. 

Redirect  examination  by  Mr.  Hantman. 

1019  ^ss  Waldman,  up<m  cross-examination  with  respect 
to  the  $S5,000  check  you  were  asked  about,  on  your  direct 
testimony,  you  stated  that  Mr.  Freidus  would  have  enough 
money  to  cover  that  check. 

Don’t  answer  this  question  until  you  have  given  counsel 
a  chance  to  object. 

Do  you  know  in  fact  whether  or  not  there  was  sufficient 
funds  in  the  bank  on  that  date  to  actually  cover  it? 

The  Court :  As  a  matter  of  fact,  hasn’t  she  already 
testified  about  that? 

Mr.  Hantman:  She  said  she  didn’t  think  so.  I 
wanted  to  know  whether  she  knew  in  fact. 

Mr.  Williams:  This  is  repetitive  of  the  direct  ex¬ 
amination. 

1020  The  Court:  I  was  quite  certain  she  had  gone  into 
it.  The  question  was  enough  money  in  the  bank  at  the 
time  the  check  was  drawn. 

Mr.  Margiotti :  He  told  her  not  to  worry  about  it,  he 
would  take  care  of  it. 

The  Court :  I  don’t  think  there  is  any  question  about 
that. 
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[587]  By  Mr.  Hartman. 

Q.  In  response  to  Mr.  Margiotti’s  questioning,  you  said 
that  checks  had  been  overdrawn  before  on  the  Starrett  ac¬ 
count.  How  often  did  that  happen?  A.  It  happened  from 
time  to  time. 

Q.  Can  you  give  us  your  best  recollection  as  to  the  ap¬ 
proximate  date  on  which  you  saw  Mr.  Perry  at  the  Starrett 
premises?  A.  Some  time  in  September,  around  that  period. 

Q.  Of  1950?  A.  Yes,  sir. 

Mr.  Hantman :  No  further  questions,  your  Honor. 

Mr.  Margiotti :  That  is  all.  1022 

The  Court:  You  mav  be  finallv  excused,  and  we  will 
take  our  customary  10-minute  morning  recess. 

(Short  recess  taken.) 

(Witness  excused.) 

Mr.  Hantman:  I  will  call  Mr.  Mitchell  Fein,  please. 


Thereupon,  Mitchell  Fein,  called  as  a  witness  for  and 
on  behalf  of  the  Government,  having  been  first  duly  sworn, 
was  examined  and  testified  as  follows: 

Direct  examination  by  Mr.  Hantman. 

Q.  Will  you  give  us  your  name  and  address,  please? 
[588]  A.  Mitchell  Fein,  202  Sandalwood  Drive,  Hilldale, 
New  Jersey. 

Q.  Can  you  tell  us,  Mr.  Fein,  what  your  occupation  is? 
A.  Professional  engineer. 

Q.  With  respect  to  any  particular  industry?  A.  Pres¬ 
ently  I  am  working  in  machine  shops  and  brass  mills. 

Q.  Can  you  tell  us  where  you  were  employed  during  the 
years  1948  to  1950?  A.  Starrett  Television  Corporation. 
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Q.  In  what  capacity?  A.  Vice  President  and  Secretary. 

Q.  When  do  you  recall  was  the  date  that  you  severed 
your  connection  with  that  organization?  A.  Approximately 
July  18,  1950. 

Q.  Julv  18,  vou  sav?  A.  The  middle  of  Julv.  I  think  it 
was  July  18th. 

Q.  Did  you  have  any  stock  in  the  firm?  A.  Yes,  I  did. 

Q.  What  kind  of  stock  was  it  and  how  much  did  you  have, 
sir?  A.  49  shares  of  common  stock. 

Q.  Do  you  know  who  the  other  stockholders  of  the  firm 
were?  A.  Yes. 

[589]  Q.  Who  were  they?  A.  Jacob  Freidus  and  I  be- 

1025  lieve  Clair  Freidus  and  Murray  Daniels. 

Q.  Do  you  know  how  much  stock  they  held  and  what  kind 
it  was?  A.  Murray  Daniels  held  49  shares  of  common  stock. 

Jacob  Freidus  and  Clair  Freidus  held  the  difference  from 
200 — that  would  be - 

Q.  102?  A.  102  shares. 

Mr.  Margiotti :  Don’t  tell  him.  He  is  an  accountant. 

The  Witness :  No,  I  am  an  engineer. 

By  Mr.  Margiotti. 

Q.  Do  you  know  how  much  capital  was  used  in  order  to 
start  the  Starrett  Television  Corporation?  A.  It  wasn’t 
any  one  lump  sum  but  I  think  initially  it  ran  to  about 

1026  $10,000. 

Q.  Where  did  the  money  come  from?  A.  Jacob  Freidus. 

Q.  How  do  you  know  that?  A.  I  didn’t  put  it  in.  He  must 
have  put  it  in. 

Q.  Did  you  ever  have  any  conversation  with  him  relative 
to  this?  A.  Yes. 

I  am  sorry.  I  shouldn’t  have  answered  that  way.  I  [590] 
know  he  put  it  in. 


343a 


Mitchell  Fein — For  Government — Direct.  1027 


Q.  Now,  can  you  tell  us  how  you  know ;  that  is  what  I  was 
getting  at?  A.  Well,  the  arrangement  was  that  Jacob 
Freidus  was  to  furnish  the  money  for  the  corporation. 

Q.  During  the  time  you  were  with  the  Starrett  Television 
Corporation,  what  products  did  they  manufacture  ?  A. 
Television  receivers. 

Q.  Did  they  ever  make  air-conditioners,  sir?  A.  No. 

Q.  Particularly  a  Starrett  air-conditioner?  A.  No. 

Q.  During  the  period  from  March  to  July,  1950,  what,  if 
you  know,  was  the  condition  of  the  Starrett  Corporation’s 
books?  A.  Poor  condition. 

Q.  How  do  vou  know  that? 

1028 

Mr.  Collins:  We  object.  That  is  a  mere  conclusion. 

Mr.  Williams:  The  man  has  said  he  is  not  an  ac¬ 
countant.  He  is  an  engineer. 

The  Court:  On  what  do  vou  base  that? 

The  Witness:  Well,  if  we  needed  some  information, 
for  example,  as  to  how  a  certain  account  had  paid  their 
bills  or  as  to  whether  certain  bills  from  vendors  were 
available,  we  would  have  to  trace  them  back  to  look  at 
them,  they  were  [591]  difficult  to  obtain. 


By  Mr.  Hantman. 


Q.  How  old  'were  those  bills  that  you  were  trying  to  trace 
back?  A.  Oh,  sometimes  four  and  five  months. 

The  Court :  For  the  record,  I  will  sustain  the  objec¬ 
tion  to  the  conclusion  and  permit  the  latter  testimony 
of  record. 


1029 


By  Mr.  Hantman. 

Q.  Had  these  bills  which  were  four  and  five  months  old 
been  entered  on  the  corporate  books?  A.  I  wouldn’t  know. 
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Q.  Was  Mr.  Freidus  ever  informed  of  the  condition  of 
the  corporate  books?  A.  Yes. 

Q.  By  whom  ?  A.  By  myself,  by  Murray  Daniels. 

Q.  What  conversations,  if  any,  can  you  pinpoint  the 
time  for  us,  did  you  have  with  Mr.  Freidus  or  Mr.  Daniels 
had  with  Mr.  Freidus  concerning  the  corporate  books? 

First  tell  us  when?  A.  Well,  I  couldn’t  give  you  any 
specific  date  but  there  were  a  number  of  occasions  when  we 
pointed  out  that  the  books  were  not  kept  w’ell. 

Q.  Over  what  period? 

Mr.  Margiotti:  We  object  to  what  he  says  until  he 
[592]  fixes  a  date,  your  Honor. 

The  Court :  Give  us  an  approximate  time. 

By  Mr.  Hantman. 

Q.  Over  what  period  of  time? 

Mr.  Margiotti:  Wait  a  minute.  Let  the  Court - 

The  Witness:  Well,  there  was  some  time  in  March 
of  1950  when  we  had  a  discussion  about  the  books  not 
being  up  to  date. 

Mr.  Margiotti:  Wait  a  minute.  We  object  to  what 
discussion  he  had  in  March. 

The  Court:  On  what  basis? 

Mr.  Margiotti:  On  the  basis  it  is  before  July  1st. 

The  Court:  I  have  been  noticing  that  and  I  direct 
attention  again  to  the  third  paragraph  in  the  conspiracy 
charge,  while  an  unusual  paragraph,  I  do  think  it  per¬ 
mits  latitude  under  the  allegation  and  it  being  alleged 
under  a  vide  licet  and  T  will  permit  it  over  the  objec¬ 
tion  of  counsel. 

You  may  proceed. 
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By  Mr.  Hantman. 

Q.  You  mentioned  March,  1950,  Mr.  Fein.  Was  there 
any  other  date  that  you  recall,  or  dates?  A.  I  couldn’t  men¬ 
tion  any  dates.  I  do  know  that  there  were  discussions  dur¬ 
ing-  March,  possibly  April,  about  the  books. 

Q.  Was  that  in  the  year  1950?  A.  1950,  yes. 

[593]  Q.  Tell  us  as  you  best  recall  the  nature  of  the  con¬ 
versations  you  or  Mr.  Daniels  had  with  Mr.  Freidus  in  your 
presence  concerning  the  corporate  books  ?  A.  Well,  we  men¬ 
tioned  that  the  books  were  not  in  good  condition,  that  it 
was  difficult  to  obtain  anv  information  readily  and  that  thev 
should  be  in  good  condition  and  will  he  please  see  to  it 
that  the  books  were  put  in  condition. 

Q.  What  statements,  if  any,  did  Mr.  Freidus  make  in 
that  connection?  A.  He  said  he  would  have  it  taken  care  of. 

Q.  Did  you  ever  have  any  conversations  with  Mr.  Freidus 
relative  to  the  payment  of  bills  of  the  Starrett  Corporation? 

A.  Yes. 

Q.  When  was  that,  sir?  A.  During  March,  1950. 

Q.  What  conversations  do  you  recall  having  with  Mr. 
Freidus  in  this  connection?  A.  At  that  time,  we  were  ex¬ 
panding  our  business  and  it  was  difficult  to  obtain  addi¬ 
tional  merchandise  and  parts,  because  we  were  paying  our 
bills  slowly  and  at  one  time  we  had  quite  a  heated  discus¬ 
sion  about  it,  which  ended  up  by  Freidus  telling  Murray 
Daniels  and  myself  that  we  should  take  care  of  our  end  of 
the  business,  mine  being  sales,  and  Murray  Daniels’  being  1035 
production,  and  that  he  would  take  care  of  the  [594]  books, 
and  the  finances,  that  we  shouldn’t  worry  about  it,  he  would 
see  to  it  the  bills  were  taken  care  of  and  paid. 

Q.  During  this  period,  March  and  April,  1950,  on  what 
basis  were  you  doing  business  with  your  various  suppliers, 
if  you  know?  A.  A  lot  of  it  was  on  a  C.  O.  D.  basis. 

Q.  Was  it  convenient  to  operate  on  such  a  basis?  A.  No, 
it  was  difficult. 
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Q.  What,  if  anything,  did  you  do  about  the  situation? 
A.  Because  of  our  relatively  poor  credit  position,  Mr. 
Freidus  decided  that  he  would  have  a  credit  statement  pre¬ 
pared,  a  financial  statement  prepared,  which  could  then  be 
submitted  to  the  people  we  did  business  with,  in  order  to 
improve  our  credit. 

Q.  And  did  he  indicate  who  he  would  get  it  prepared  by, 
sir? 


1037 


Mr.  Margiotti :  That  is  objected  to,  because  the  wit¬ 
ness  is  required  to  tell  without  leading.  He  has  asked 
a  lot  of  leading  questions. 

The  Court:  I  will  overrule  the  objection.  You  may 
continue. 

You  asked  him  by  whom  it  was  to  be  prepared. 


By  Mr.  Hantman. 


Q.  Did  he  indicate  by  whom  it  was  to  be  prepared?  A. 
Yes,  he  said  he  would  get  Ted  Schneider,  the  [595]  account¬ 
ant,  to  prepare  it. 

Q.  Who  is  Ted  Schneider?  A.  He  was  employed,  or  was 
a  partner  in  the  firm  of  J.  B.  Kass  &  Company,  certified 
public  accountants. 

Q.  Did  you  ever  have  any  conversation  with  Mr.  Freidus 
concerning  the  need  for  a  financial  statement?  A.  Yes. 

Q.  Do  you  recall  what  the  conversation  was?  A.  Yes. 

103S  At  that  time  I  was  having  some  difficulty  in  procuring  sales 
because  some  of  our  customers,  particularly  the  larger  ones, 
wanted  to  know  with  whom  they  were  dealing  before  plac¬ 
ing  any  substantial  orders. 

Q.  Which  time  is  this  you  are  speaking  of  now,  sir?  A. 
T  would  place  it  in  March  of  1950. 

And  they  wouldn’t  place  any  orders  until  they  could  see 
a  financial  statement  of  the  company.  That  was  one  of  the 
pressing  reasons  for  getting  a  financial  statement  up  to 
date. 
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Q.  Was  there  a  financial  statement  ever  prepared,  sir? 
A.  Yes. 

Q.  I  show  you  Government’s  Exhibit  15-A  in  evidence, 
which  is  a  financial  statement,  and  ask  you  whether  you 
can  identify  it?  A.  Yes,  I  did. 

Q.  Is  that  your  signature  at  the  bottom  of  that  statement, 
[596]  sir?  A.  Yes,  sir. 

Q.  Can  you  tell  us  anything  about  the  circumstances 
under  which  you  came  to  sign  that  statement  ?  A.  That  is 
not  the  statement,  but  a  copy  of  it  was  brought  to  me  by 
Eleanor  Harris  and  given  to  me  and  said,  “This  is  the  state¬ 
ment  you  are  waiting  for.” 

Q.  I  don’t  think  you  are  answering  the  question,  Mr.  Fein. 
What  I  am  getting  at  is  not  with  respect  to  the  prepara¬ 
tion,  but  how  you  happened  to  sign  that  statement?  A. 
Oh,  at  the  earlier  meeting  that  I  referred  to  before,  Freidus 
decided  that  I  would  sign  it. 

Q.  Do  you  know  how  the  decision  was  arrived  at  that  you 
were  to  sign  the  statement?  A.  Well,  Freidus  was  not  an 
officer  of  the  corporation.  There  was  only  Murray  Daniels 
and  myself,  and  for  certain  reasons,  could  not  sign  the 
statement,  so  therefore  I  was  the  only  one  left. 

Q.  Why  couldn’t  Murray  Daniels  sign  it?  A.  Murray 
Daniels  at  that  time  was  under  indictment  for  some  other 
matter,  another  corporation,  and  they  felt  it  wouldn’t  mat¬ 
ter,  another  corporation,  and  they  felt  it  wouldn’t  look  good 
for  the  trade  if  he  signed  it,  so  that  Freidus  said  that  I 
should  sign  it  and  directed  that  I  sign  it. 

Q.  Did  you  make  any  efforts  to  get  this  statement  drawn 
up,  sir?  [597]  A.  No. 

Q.  Did  you  have  any  contact  of  any  kind  with  the  ac¬ 
counting  firm  concerning  it?  A.  Yes. 

I  am  sorry;  maybe  I  should  have  answered  it  no.  I 
called  Ted  Schneider  several  days  before  I  received  this. 

Q.  Can  you  fix  the  date  for  us,  approximately?  A.  Well, 
I  signed  this  on  May  4th.  I  would  say  two  or  three  days 
before  May  4,  1950. 
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Q.  And  as  a  result  of  your  call  to  Mr.  Schneider  concern¬ 
ing  this  statement,  what  if  anything  did  you  do  ?  A.  I  then 
called  Mr.  Freidus  to  tell  him  of  my  conversation  with  Ted 
Schneider. 

Q.  Tell  us  the  details  of  your  conversation  with  Mr. 
Freidus  concerning  your  call  to  Mr.  Schneider?  A.  I  had 
called  Ted  Schneider  to  get  him  to  put  the  statement  either 
on  his  accounting  stationery  or  to  have  it  certified.  1  was 
told  before  that,  I  believe,  by  Murray  Daniels,  that  the 
National  Credit  Office,  for  whom  this  copy  was  intended, 
would  not  accept  the  statement  unless  it  was  certified  or 
on  the  accountants’  stationery,  and  I  called  Schneider  to 

1043  a^ou^  ^ia^’ 

Schneider  told  me  that  he  could  not  certify  it  and  1 
therefore  called  Freidus  to  tell  him,  will  he  please  call  Mr. 
Schneider  and  get  him  to  either  certify  it  or  put  it  on 
[598]  his  accounting  stationery. 

Mr.  Williams:  If  the  Court  please,  I  think  that 
Schneider  should  be  called  to  testify  to  what  lie  said. 
I  think  it  is  rank  hearsay  and  move  that  it  go  out. 

The  Court:  No,  the  Court  will  admit  it  under  the 
second  paragraph  of  the  conspiracy  charge,  subject  to 
your  objection. 

Mr.  Williams:  Mr.  Schneider  is  not - 

The  Court :  No,  but  with  other  persons  to  the  Grand 
Jury  unknown,  is  the  basis  for  it. 

1044  Mr.  Williams:  Schneider  testified  before  that  the 

Grand  Jury,  sir,  and  he  was  not  unknown  to  the  Grand 

Jurv. 

— 

The  Court :  That  may  be  but  he  was  not  indicted. 

No,  I  will  adhere  to  that,  subject  to  your  objection. 

Go  ahead,  Mr.  Hantman. 


349a 


Mitchell  Fein — For  Government — Direct.  1045 


By  Mr.  Hantman. 

Q.  Do  you  know  whether  Mr.  Freidus  called  Mr. 
Schneider?  A.  I  don’t  know. 

Q.  N ow  will  you  tell  us  the  details  as  you  best  recall 
them,  Mr.  Fein,  relative  to  you  signing — not  signing  but 
getting  that  statement  physically? 

Tell  the  Court  and  jury  how  it  came  to  you?  A.  How’  the 
paper  was  brought  to  me? 

Q.  Yes,  sir.  A.  Eleanor  Harris  brought  it  to  me.  As  I 
recall,  [599]  it  w’as  on  a  sheet  of  yellow’  paper,  laid  out  very 
much  like  this.  She  laid  it  on  my  desk  and  said,  “This” - 

The  Court :  Don’t  repeat  the  conversations  of  a  third 
person,  but  did  she  give  you  some  information  about  it  ? 

The  Witness:  No,  she  said:  “This  is  the  state¬ 
ment” — 

The  Court:  Not  the  substance  of  it,  but  did  she  talk 
to  you? 

The  Witness :  Oh,  yes. 

By  Mr.  Hantman. 

Q.  Eleanor  Harris  is  Mr.  Freidus’  secretary,  is  that  cor¬ 
rect  ?  A.  Correct. 

Q.  Do  you  recall  any  earlier  conversations  with  Mr. 
Freidus  at  w’hich  Mr.  Daniels  was  present,  where  the  sub¬ 
ject  of  a  financial  statement  wTas  discussed?  A.  Yes,  that  1Q47 
was  at  one  of  the  meetings  I  referred  to  before. 

Q.  What  w’as  the  approximate  date  of  that  meeting?  A. 

T  believe  it  wras  in  March  of  1950. 

Q.  Do  you  recall  what  was  said  by  Mr.  Freidus  or  Mr. 
Daniels  concerning  the  need  for  a  financial  statement?  A. 

Yes. 

Well,  both  Murray  Daniels  and  myself  expressed  that 
there  w*as  a  pressing  need  for  a  financial  statement  in  order 
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for  us  to  do  business,  each  of  us  for  our  own  reasons,  and 
[600]  Mr.  Freidus,  concurred  in  the  idea  that  we  had  to 
have  a  financial  statement. 

Q.  Do  you  recall  anything  else  that  Mr.  Freidus  said  in 
this  connection?  A.  Mr.  Freidus  said  there  was  no  point 
in  just  getting  up  any  statement.  He  said  it  had  to  be  a 
statement  which  would  look  good  for  our  creditors  and  for 
the  industry  and  that  he  would  have  to  prepare  a  statement 
that  would  be  good. 

Q.  Do  you  recall  any  conversation  concerning  prior  state¬ 
ments  about  substantial  losses?  A.  Yes.  Mr.  Freidus  said 
that  there  were  substantial  losses  and  that  these  substan¬ 
tial  losses  would  not  look  good  in  a  statement. 

That  was  part  of  what  he  meant  by  saying  “a  good  state¬ 
ment”. 

Q.  Did  he  indicate  to  you  or  Mr.  Daniels  what  he  intended 
to  do  about  that  fact?  A.  Well,  we  knew  what  he  did  in 
a  prior  statement.  I  don’t  think  he  indicated  concretely 
what  he  intended  to  do  but  we  sort  of  knew  what  he  was 
going  to  do. 

Q.  Did  Mr.  Freidus  ever  indicate  to  you  what  his  losses 
in  the  Starrett  Television  Corporation  were? 

Just  answer  yes  or  no.  A.  Yes. 

[601]  Q.  Can  you  fix  the  date  for  us?  A.  I  would  say 
it  was  in  March,  in  that  general  period. 

Q.  1950?  A.  1950. 

Q.  Who  else  was  present  at  the  time  that  you  recall  ?  A. 
Well,  actually,  there  were  several  times  when  he  said  it 
and  at  different  times  there  were  different  people  present. 

Q.  With  respect  to  this  time,  Mr.  Witness,  in  March  of 
1950,  can  vou  tell  us  what  Mr.  Freidus  said  to  vou  concern- 
ing  the  losses  he  had  sustained  in  the  Starrett  Television 
Corporation?  A.  Yes,  he  said  that  he  had  sustained  sub¬ 
stantial  losses  and  that  he  was  getting  a  little  tired  of  it 
and  he  was  tired  of  putting  more  and  more  money  into  the 
business  continually  and  he  felt  that  we  should  be  produc- 
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ing  more  results  than  we  were  and  that  in  order  for  him 
to  continue  the  business,  he  had  to  keep  pouring  in  more 
and  more  money. 

Q.  Did  he  tell  you  how  much  he  had  poured  in  at  that 
point,  sir,  do  you  recall?  A.  I  believe  he  mentioned  close 
to  a  million  dollars. 

Q.  With  respect  to  your  common  stock,  sir,  do  you  still 
have  that?  [602]  A.  No. 

Q.  When  do  you  recall  was  the  first  time  you  lost  pos¬ 
session  of  it?  A.  May  4,  1950. 

Q.  Who  obtained  control  of  the  stock  at  that  time?  A. 

Jack  Freidus.  i 

Q.  Was  that  by  mutual  agreement?  A.  We  didn't  think 
it  was  at  the  time  but  that  is  the  way  it  worked  out. 

Q.  The  fact  is,  you  did  turn  the  stock  over  to  Mr.  Frei¬ 
dus?  A.  Yes,  sir. 

Q.  Your  49  shares?  A.  Yes,  sir. 

I  am  sorry;  physically  I  didn't  turn  it  over  until  maybe 
a  week  or  two  later. 

Q.  Can  you  tell  us  whether  or  not  Mr.  Daniels  did  like¬ 
wise,  if  you  know?  A.  Yes,  he  did. 

Q.  Do  you  know  the  defendant  Larry  Knohl?  A.  Yes, 

Ido. 

Q.  How  often  did  you  see  him  on  the  Starrett  premises? 

A.  Off  and  on  I  would  say  possibly  once  a  week,  sometimes 
twice  a  week,  sometimes  maybe  not  for  two  or  three  weeks 
or  more. 

[603]  Q.  Over  what  period  of  times,  sir;  can  you  fix  the  1053 
months?  A.  Oh,  I  would  say  going  back  into  maybe  early 
1949. 

Q.  And  extending  as  far  forward  as - 

The  Court :  I  think  1949  is  far  beyond  the  scope  of 
the  indictment. 

Mr.  Hantman:  I  agree  with  your  Honor. 

The  Court:  Certainly  the  spring  of  1950  but  not 
too  far  back. 
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By  Mr.  Hantman. 

Q.  What  was  the  last  date? 

Well,  strike  that. 

Let  me  put  it  to  you  this  way : 

Starting  from  the  spring  in  1950  and  going  forward,  sir, 
how  often  did  you  see  Mr.  Knohl  on  the  Starrett  premises? 
A.  It  is  hard  to  place  it  but  in  general  I  felt  I  saw  him 
maybe  once  a  week  or  maybe  not  for  a  period  of  time  but 
I  had  a  feeling  that  he  was  around  about  every  week,  every 
other  week. 

Q.  Who  would  Mr.  Knohl  come  to  see  when  he  came  to 
1055'  Starrett  Plant  on  these  occasions?  A.  Mr.  Freidus. 

Q.  Did  you  ever  see  Mr.  Knohl  at  any  other  place  during 
1950?  A.  Yes,  I  did. 

[604]  Q.  Where  was  that?  A.  In  Chicago. 

Q.  What  was  the  occasion  ?  A.  I  was  there  for  the  annual 
trade  show.  The  whole  industry  has  a  show  in  Chicago 
once  a  year  that  takes  place,  I  think,  the  second  week  in 
July.  I  was  there  with  the  corporation  for  the  purposes 
of  the  trade  show. 

Q.  That  was  July  of  1950?  A.  July,  1950,  yes.  I  met 
Mr.  Knohl  at  the  hotel  in  our  suite  that  month. 

Q.  Was  anyone  else  fom  the  Starrett  Television  Corpo¬ 
ration  there  at  the  time?  A.  Oh,  yes,  practically  the  whole 
executive  staff,  including  all  of  our  salesmen,  etc. 

Q.  Can  you  tell  us  whether  or  not  the  defendant  Freidus 
1056  was  there?  A.  Yes,  he  was. 

Q.  Did  you  have  any  conversation  with  Mr.  Knohl  on 
that  occasion,  sir?  A.  Yes,  I  did. 

Q.  Will  you  tell  us  the  details  of  the  conversation  you 
had  with  Mr.  Knohl  in  July  of  1950?  A.  Mr.  Knohl  asked 
that  I  go  to  lunch  with  him,  which  I  did,  and  we  had  a  con¬ 
versation  possibly  for  an  hour,  the  gist  of  it  was  that  he 
felt  that  I  should  be  more  sympathetic  [605]  with  Mr. 
Freidus  than  with  Murrav  Daniels,  because  Freidus  had 
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lost  quite  a  bit  of  money  in  Starrett  and  he  was  in  S'tarrett 
very  deeply  and  that  I  shouldn’t  express  sympathy  for 
Murray  Daniels  the  way  I  did. 

Q.  As  far  as  you  know,  Mr.  Fein,  was  the  Starrett  Realty 
Company  ever  a  subsidiary  of  the  Starrett  Television 
Corporation  ?  A.  Not  to  my  knowledge. 

Mr.  Hantman:  No  further  questions. 
Cross-examination  by  Mr.  Williams. 

Q.  Mr.  Fein,  as  I  understand  it,  around  Christmas  time 
of  1947,  you  had  your  first  conversation  with  Mr.  Freidus 
ragarding  the  formation  of  a  television  corporation ;  is  that 
right?  A.  Yes. 

Q.  And  at  that  time,  it  was  your  intention  to  form  a 
company  that  would  convert  10  inch  sets  into  15  inch  sets? 
A.  That  is  correct. 

Q.  And  you  at  that  time  knew  Murray  Daniels?  A.  Not 
intimately.  I  had  met  him  just  prior  to  that. 

Q.  As  a  matter  of  fact,  you  introduced  Murray  Daniels  to 
Freidus?  A.  Yes,  I  did. 

Q.  And  you  introduced  Daniels  as  someone  who  had 
[606]  knowledge  of  the  television  industry?  A.  Correct. 

Q.  Daniels  had  been  working  in  the  television  industry 
for  a  period  of  years,  had  he  not?  A.  Well,  it  wasn’t  really 
television  because  there  was  no  television.  It  was  primarily 
radio. 

Q.  He  had  always  worked  in  television,  had  he  not?  A. 
No,  he  hadn’t  worked  for  any  television  company  before 
because  there  was  no  television. 

Q.  Did  he  not  work  for  Fada  and  Emerson?  A.  No,  he 
never  did,  not  my  knowledge. 

Q.  But  he  knew  how  to  convert  10  inch  screens  into  15 
inch  screens,  did  he  not?  A.  Yes,  he  did. 
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Q.  And  you  and  he,  and  Daniels,  had  conversations  look¬ 
ing  toward  the  formation  of  a  company  that  would  under¬ 
take  these  conversions?  A.  Correct. 

Q.  And  you  and  Daniels  told  Freidus  that  in  your  opin¬ 
ion,  about  $10,000  in  capital  would  be  needed?  A.  That 
is  correct. 

Q.  Is  that  right?  A.  Yes. 

Q.  So  you  formed  a  company  known  as  the  General 
Television  Corporation?  [607]  A.  Correct. 

Q.  And  that  company  originally  occupied  space  in  the 
Starrett-Lehigh  Building,  in  New  York  City?  A.  That  is 
right. 

Q.  That  was  on  the  14th  floor,  is  that  right?  A.  No,  I 
believe  it  was  on  the  7th  floor. 

Q.  You  moved  to  the  14th  floor  later,  didn’t  you?  A.  No, 
to  the  ISth,  then  to  the  14th. 

Q.  You  were  on  the  14th  before  the  18th?  A.  No,  the 
other  way  around. 

Q.  But,  at  any  rate,  you  originally  occupied  space  in  the 
Starrett-Lehigh  Building?  A.  Yes. 

Q.  That  building  was  owned  and  controlled  by  Mr. 
Freidus?  A.  Yes. 

Q.  And  that  is  how  you  happened  to  get  space  there?  A. 
That  is  correct. 

Q.  Now,  when  you  formed  this  company,  your  under¬ 
standing  and  agreement  was  that  Daniels  would  take  active 
control  of  the  company;  is  that  not  right?  A.  I  don’t  know 

what  vou  mean  bv  “active  control.” 

%  • 

Q.  Well,  you  didn’t  do  any  work  the  first  six  months  of 

the  company?  A.  That  is  not  true;  I  did. 

[608]  Q.  You  continued  in  your  other  business,  didn’t 

you?  A.  I  spent  part  time  with  General  Television. 

Q.  But  you  devoted  most  of  your  time  to  your  going 

business  that  vou  had  been  in  for  a  number  of  vears  as  an 
•  • 

industrial  engineer?  A.  Half  my  time,  maybe  a  little  more 
tli an  half. 
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Q.  You  took  no  salary  during  the  first  six  months?  A. 

That  is  correct.  That  was  the  agreement. 

Q.  Daniels  did  take  a  salary,  did  he  not?  A.  That  is  cor¬ 
rect. 

Q.  And  the  agreement  was  that  there  should  be  a  stock 
allocation,  30  per  cent  to  Daniels,  19  per  cent  to  you  and 
51  per  cent  to  Freidus.  A.  I  think  those  are  the  figures. 

Q.  Well,  you  know  those  are  the  figures,  don’t  you,  Mr. 

Fein?  A.  30,  19  and  51?  I  would  say  those  were  the  cor¬ 
rect  figures. 

Q.  And  Freidus  w*as  to  act  as  the  financial  backer  of  this 
business?  A.  That  is  right. 

Q.  He  was  to  put  all  the  money  in,  is  that  right?  A.  Yes. 

Q.  And  Daniels  was  to  serve  as  President  and  actually 

run  the  business?  [609]  A.  That  is  right. 

Q.  And  you  were  to  give  such  time  as  you  could  spare 

from  vour  other  business  as  an  industrial  consultant?  A. 

* 

that  is  right. 

Q.  Now,  shortly  after  this  business  was  formed,  you  de¬ 
cided  to  convert  the  business  into  a  manufacturing  busi¬ 
ness  is  that  not  right?  A.  No,  it  is  not  right. 

Q.  Or  an  assembly  business?  A.  No;  you  said  I  decided. 

T  did  not  decide. 

Q.  When  I  say  “you”  I  had  reference  to  the  collective 
you,  who  were  the  stockholders  of  the  company.  A.  Repeat 
the  question,  please. 

(Question  read.)  1065 

The  Witness :  No  that  is  not  right. 

By  Mr.  Williams. 

Q.  Well,  what  is  right  on  that  subject?  A.  We  didn’t 
actually  start  manufacturing  sets  until  close  to  the  very 
end  of  1949. 

Q.  You  went  into  the  assembly  business,  didn’t  you?  A. 

Oh,  maybe  I  didn’t  understand  your  question.  Yes,  we  did 
go  into  the  assemblv  business. 
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Q.  You  went  into  the  assembly  business  very  shortly 
after  the  formation  of  the  company?  A.  I  would  say 
around  June  or  July,  yes. 

[610]  Q.  And  at  that  time  or  shortly  before  that,  you 
changed  the  name  to  the  Starrett  Television  Corporation? 
A.  About  the  same  time. 

Q.  And  at  the  time  that  you  went  into  the  assembly  of 
television  sets,  you  had  conversations  looking  toward  addi¬ 
tional  financing  from  Freidus,  is  that  not  right,  because  you 
recognized  that  it  would  take  more  financing  to  conduct  an 
assembly  business  than  it  would  to  conduct  a  conversion 
business  ?  A.  That  was  obvious  to  all  of  us. 

Q-  Well,  I  am  asking  vou  if  vou  had  such  conversations, 
10G'  Mr  Fein?  A.  I  think  we  did/ 

Q.  And  they  took  place  in  June  of  1948?  A.  About  then. 

Q.  And  it  was  in  June  of  1948  that  you  left  your  other 
business  and  devoted  full  time  to  the  Starrett  Television 
Corporation?  A.  Either  in  June  or  July.  I  can’t  place 
it  exactly.  It  was  about  then. 

Q.  And  it  was  at  that  time  that  you  went  on  the  payrool 
of  Starrett  Television?  A.  That  is  correct. 

Q.  As  vice  president  and  secretary?  A.  Correct. 

[611]  Q.  And  vou  received  a  salarv  of  $300  a  week?  A. 
That  is  right. 

Q.  And  it  was  at  that  time — Yes,  $300  a  week,  generally 
and  it  was  at  that  time  that  you  took  as  the  result  of  a  gift 
from  Murray  Daniels,  additional  stock  in  this  company? 
1068  ^  j  wouldn’t  call  it  a  gift.  It  wasn’t  looked  on  that  way. 

Q.  You  didn’t  pay  for  it  did  you,  Mr.  Fein?  A.  Neither 
did  Murray  Daniels. 

Q.  But  he  had  it  and  you  didn’t  have  it  and  he  gave  it 
to  you,  didn’t  he?  A.  It  was  a  mutual  reallocation  of  stock. 

Q.  You  call  it  a  mutual  reallocation  and  I  call  it  a  gift. 

You  prefer  to  use  the  term  “mutual  reallocation.”  A. 
That  is  what  it  was. 
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The  Court:  Don’t  argue  with  the  witness.  It  will 
be  up  to  the  jury. 

By  Mr.  Williams. 

Q.  Well,  in  this  mutual  reallocation,  you  got  24 y2  percent 
of  the  company?  A.  Correct — of  the  stock. 

Q.  And  Daniels’  interest  was  reduced  from  30  percent  to 
24^4  percent?  [612]  A.  That  is  correct. 

Q.  So  that  you  were  mutually  reallocated  a  5*4  percent 
more  of  the  stock  than  you  had  theretofore?  A.  That  is 
right. 

Q.  And  for  that  you  made  no  payment?  A.  That  is  right. 

Q.  Now’,  during  this  time,  194S,  Freidus  w’as  advancing 
money  to  the  company  on  a  monthly  basis,  was  he  not  ?  A. 
Not  on  a  month;  on  some  irregular  basis. 

Q.  Well,  now’,  isn’t  it  the  fact  that  in  every  month  in 
1948  that  he  put  money  into  the  Starrett  Television  Corpo¬ 
ration,  or  the  General,  as  it  was  called,  the  General  Tele¬ 
vision  Corporation?  A.  I  don’t  know  if  he  put  it  in  every 
month.  I  have  no  w’ay  of  telling  that. 

Q.  You  were  the  Vice  President  and  Secretary.  A.  I 
had  very  little  access  to  the  books  and  I  had  no  reason  for 
looking  at  it. 

Q.  You  knew’  that  in  November  of  194S  that  he  had  over 
$165,000  in  the  business,  did  he  not?  A.  I  was  told  that  he 
did. 

Q.  As  a  matter  of  fact,  you  knew7  he  did,  didn’t  you?  A. 
No,  I  didn’t  know7.  How7  w’ould  I  know’? 

Q.  Well,  you  had  a  meeting,  did  you  not,  in  November 
[613]  of  1948,  in  which  you  and  Daniels  and  Freidus  agreed 
that  $165,000  of  moneys  that  he  had  advanced  to  this  com¬ 
pany  wrould  be  cancelled  out  in  return  for  ten-year  deben¬ 
ture  bonds  which  w*ere  issued  to  him;  isn’t  that  right?  A. 
Yes,  but  if  he  said  he  had  money  in  there,  I  took  his  word 
for  it  that  he  had  money  in  there,  but  I  mean  I  had  no 
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physical  way  of  telling,  did  he,  or  didn’t  he  had  it  in  there.  I 
assumed  he  did.  I  had  no  reason  to  assume  he  didn’t. 

Mr.  Williams:  Mark  that  Defendant  Freidus  No.  2 
for  Identification. 

(The  document  above  referred  to  was  marked  De¬ 
fendant  Freidus  Exhibit  No.  2  for  Identification.) 

By  Mr.  Williams. 

Q.  I  hand  you  this  Defendant’s  Exhibit  No.  2.  Is  that 
your  signature?  A.  Yes,  it  is. 

1073  Q-  ^0l1  signed  a  certificate  at  this  time,  did  you  not,  that 
the  company  of  which  you  were  Vice  President  was  in¬ 
debted  to  Freidus  in  the  amount  of  $165,000?  A.  Is  that 
what  it  says  on  the  piece  of  paper  there? 

The  Court:  Suppose  you  look  at  it. 

By  Mr.  Williams. 

Q.  You  look  at  it,  Mr.  Freidus.  A.  That  is  what  it  says 
here. 

Q.  And  you  wouldn't  have  certified  to  that  if  it  were 
not  the  fact  would  vou?  A.  I  am  sorrv  to  sav  that  I  signed 
a  lot  of  papers  that  I  shouldn’t  have  signed  so  if  you  asked 
me  would  I  have  signed  it  if  I  didn’t  know  it  was  a  fact, 

1074  at  this  late  date,  I  am  sorry,  I  don’t  know. 

I  signed  a  lot  of  papers  that  I  have  since  found  out  were 
not  what  they  said,  so  I  can’t  speak  for  that  any  more  than 
I  can  speak  for  a  lot  of  other  papers  that  I  signed. 

Q.  Do  you  have  any  reason  to  doubt  the  existence  of 
that  indebtedness?  A.  I  honestly  can’t  say.  I  don’t  know. 

Q.  As  a  matter  of  fact,  the  indebtedness  exceeds  $165,000, 
didn’t  it?  A.  I  have  no  way  of  knowing  except  what  was 
told  to  me  by  Freidus  and  the  accountants. 
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Q.  Well,  you  knew  what  moneys  were  coming  into  the 
business,  didn’t  vou,  for  vour  monthly  use?  A.  X  was  told 
what  was  coming  in. 

Q.  You  were  the  Sales  Manager,  weren’t  you?  A.  But 
the  moneys  never  cleared  through  me.  I  never  physically 
had  it.  I  never  counted  it.  I  never  deposited,  I  never 
saw  it.  T  had  nothing  to  do  with  it. 

Q.  You  and  Daniels  were  running  the  business,  weren’t 
you,  in  1948?  [615]  A.  I  was  trying  to  bring  in  sales. 

Q.  Freidus  didn’t  even  have  an  office  there,  did  he?  A. 
In  1948? 

Q.  Yes,  in  1948.  A.  In  1948  he  didn’t  have  an  office,  that 
is  right. 

Q.  You  and  Daniels  were  running  this  business?  A. 
But  I  had  nothing  to  do  with  the  money  part,  or  the  books. 

Q.  And  you  knew  how  much  money  the  business  was 
spending;  didn’t  you?  A.  Oh,  in  round  figures,  approxi¬ 
mately. 

mi 

Q.  And  you  knew  that  there  was  nothing  unrealistic 
about  that  figure,  didn’t  you,  when  you  signed  that  deben¬ 
ture?  A.  It  was  possible,  but  if  you  asked  me  did  I  know 
it  exactly  my  answer  is  I  don’t  know. 

Q.  You  had  24 y2  per  cent  of  the  business  at  the  time  you 
signed  it,  didn’t  you?  A.  Yes. 

Q.  So  you  were  a  one-quarter  owner  of  this  business 
when  you  acknowledged  the  indebtedness  of  $165,000  to  an 
individual  named  Freidus?  A.  Not  by  a  long  shot,  no, 
that  is  not  right. 

Q.  Well,  you  had  24*4  per  cent  of  the  stock?  A.  Of  the 
common  stock,  but  before  that  common  stock  there  were 
a  lot  of  loans  and  other  things  so  that  my  interest  [616] 
in  that  thing  was  worth  peanuts. 

Q.  Your  interest  in  1949  was  worth  peanuts;  1948?  A.  I 
believe  it  was  worth  peanuts. 

Q.  Well,  you  filed  a  lawsuit  against  Freidus  looking  for 
money  damages  in  the  amount  of  $430,000  in  New  York, 
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didn’t  you,  for  your  interest  in  that  business?  A.  That 
is  not  correct.  That  was  never  done.  You  have  got  to 
get  the  figures  straight.  That  was  never  done. 

Q.  You  didn’t  file  a  lawsuit  in  New  York  City  against 
the  Starrett  Television  Corporation  and  Jacob  Freidus? 
A.  For  what? 

Q.  For  vour  stock?  A.  That  is  right  but  there  was  no 
money  mentioned,  was  there? 

Q.  And  you  alleged  that  it  w'as  worth  $4,500  a  share, 
didn’t  you,  Mr.  Fein?  A.  In  1950,  not  in  1948. 

Q.  So  that  the  value  of  your  stock  from  1948  vrent  from 
nothing  to  $4,500  a  share?  A.  We  believed  that  our  in- 

1079  teres*  the  company  potentially  was  worth  that  in  1950. 

Q.  What  was  it  that  changed  your  mind  from  1949,  sir, 
that  the  stock  was  worth  peanuts,  to  the  fact  that  it  was 
worth  $4,500  a  share  a  year  later?  A.  No,  you  are  talking 
about  1948  to  1950,  right?  [617]  Or  1949?  What  are  you 
talking  about? 

Q.  When  did  you  file  this  suit;  in  1950,  didn’t  you?  A. 
1950. 

Q.  What  was  it  that  changed  your  opinion  on  that  sub¬ 
ject,  Mr.  Fein?  A.  Are  you  talking  about  1949  or  1948? 

The  Court :  Give  us  both  so  we  will  get  the  picture 
complete. 

The  Witness :  In  1948,  we  were  just  getting  started. 
It  was  worth  verv  little. 

1080  In  1950,  when  we  filed  our  suit,  the  corporation  that 
year  did,  I  think,  several  million  dollars  worth  of  busi¬ 
ness  and  we  felt  that  potentially  as  a  growing  company, 
as  a  company  that  would  continue,  we  felt  it  was  worth 

a  lot  of  money. 

Q.  So  that  in  1950,  it  was  your  opinion  that  your  stock, 
your  common  stock,  was  worth  $4,500  a  share?  A.  It 
might  not  have  been  worth  that  at  that  moment  but  po- 
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tentially  as  a  company  that  would  continue,  as  companies 
do  continue,  it  would  be  worth  that  over  a  period  of  time. 

That  is  what  we  felt. 

Q.  When  you  filed  the  suit  in  New  York  over  your  signa¬ 
ture,  in  which  it  stated  this,  didn’t  you,  that  it  was  worth 
$4,500  a  share?  A.  Primarily  our  suit  was  to  recover  the 
stock. 

Q.  And  you  alleged  to  the  NewT  York  court  in  your  [618] 
verified  pleadings  that  the  stock  was  worth  $4,500  a  share? 

A.  As  a  potential  business,  yes.  As  a  potential  value,  that 
is  correct. 

Q.  You  thought  that  you  were  entitled  to  $4,500  a  share 
for  each  of  your  shares,  did  you  not?  A.  We  didn’t  ask  ^082 
for  that.  That  is  not  right.  We  asked  only  for  our  stock. 

At  no  time  did  w^e  ever  ask  for  any  money.  We  felt  if  we 
had  the  stock  long  enough  it  would  be  worth  that. 

Q.  $4,500  a  share?  A.  That  must  have  been  the  figure 
we  placed  on  it. 

Q.  And  this  is  the  company  that  you  testified  under  di¬ 
rect  examination  by  Mr.  Hantman  was  sustaining  tre¬ 
mendous  losses?  A.  That  is  correct. 

Q.  But  despite  the  fact  it  w’as  sustaining  these  tremen¬ 
dous  losses  in  1948  and  1949,  the  stock  went  up,  in  vour 
estimate,  from  nothing  to  $4,500  a  share;  is  that  right? 

A.  As  a  potential  for  the  future,  that  is  correct. 

Q.  In  other  words,  although  there  were  losses,  your  con¬ 
cept  of  the  potentiality  of  this  business  was  increasing  all 
the  time?  A.  Well,  there  is  something  else  intervened  1033 
which  caused  us  to  revalue  our  estimate  of  the  stock.  The 
Korean  war  broke  out  about  the  middle  of  June,  1950, 
which  gave  a  [619]  tremendous  amount  of  business  to  the 
company,  plus  potential  war  business,  etc.,  which  at  that 
time  was  coming  into  the  company,  so  that  actually,  from 
the  time  that  I  left  the  company  in  July  until  the  time  we 
filed  the  suit,  the  whole  picture  had  changed  tremendously 
and  the  company  had  done  a  great  amount  of  increased 
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business  and  we  felt  that  our  interest  in  the  company,  if 
we  had  the  stock,  and  ■with  their  continuing  growth  and  the 
war  and  everything  else,  would  give  us  the  value  that  we 
placed  on  it  at  that  time,  but  while  I  was  there  earlier,  it 
didn’t  quite  have  that. 

Q.  So  that  when  you  signed  Defendants’  Exhibit  No.  2 
for  Identification,  in  which  you  as  Vice  President  of  this 
corporation  acknowledged  that  the  corporation  was  in¬ 
debted  to  Jacob  Freidus,  you  felt  that  your  interest  was 
worth  so  little  that  vou  didn’t  bother  to  check  to  see  if  the 
corporation  really  owed  him  that  amount  of  money?  A. 
How  could  I  check  that? 

1085 

Mr.  Williams:  I  ask  you,  if  the  Court  please,  to 
direct  the  witness. 

The  Court:  The  question  is,  did  you  cheek  it  at  all? 

The  Witness:  No. 

The  Court:  Look  at  the  books,  made  an  inquiry? 

The  Witness:  No,  I  made  no  attempt  to  check  it. 

By  Mr.  Williams. 

Q.  Now,  after  these  debenture  bonds  were  agreed  to, 
[620]  in  which  Freidus  gave  the  company  ten  years  to 
repay  these  moneys,  the  financial  statement  that  was  pre¬ 
pared  by  Theodore  Schneider,  of  the  J.  B.  Kass  Company, 
showed  debenture  bonds  in  the  amount  of  $165,000,  did  it 

1086  not? 


Mr.  Hantman:  I  will  object  to  that,  your  Honor, 
unless  we  can  fix  what  financial  statement  counsel  is 
talking  about. 

The  Court:  Yes,  I  think  the  date  should  be  given. 
Are  you  referring  to  February  28th? 

Mr.  Williams:  I  am  leading  up  to  that,  your  Honor. 
This  is  preliminary  to  that.  I  have  reference  to  the 
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next  financial  statement  which  was  dated  October  31, 
1948. 

The  Witness:  Well,  you  have  it  in  front  of  you,  I 
don’t  have  it,  but  I  do  remember  it  appeared  on  one  or 
more  statements. 


By  Mr.  Williams. 


Q.  And  even  though  $165,000  in  loans  from  Freidus  to 
the  company  were  converted  into  debenture  bonds,  the 
company  as  of  that  date  still  owed  Freidus  $42,169.14. 

Do  you  recall  that  that  was  roughly  the  figure?  A.  I 
'would  have  to  see  the  statement  but  if  that  is  the  figure 
on  the  statement,  I  would  say  that  is  what  it  was.  That 
is  the  figure  on  the  statement. 

Q.  And  if  that  is  the  figure  on  the  statement,  you  would 
say  that  was  right?  A.  I  have  every  reason  to  believe  it 
was  right. 

[621]  Q.  Now,  through  1949,  Freidus  continued  to  ad¬ 
vance  moneys  to  this  company  of  which  you  were  Vice 
President  and  Secretary,  is  that  right?  A.  That  is  right. 

Q.  As  a  matter  of  fact,  in  1949  alone,  he  advanced  about 
$400,000  to  the  company?  A.  Are  you  asking  is  that  cor¬ 
rect  ? 

Q.  Yes,  sir.  A.  I  don’t  know.  If  you  say  he  did. 

Q.  Now,  there  came  a  time  in  1949  when  you  and  Schnei¬ 
der,  the  accountant,  and  Daniels,  and  Freidus,  had  a 
meeting,  regarding  the  financial  status  of  the  company,  is 
that  right?  September?  A.  No,  that  was  in  November. 

Q.  November.  A.  That  is  right. 

Q.  November,  1949?  A.  That  is  right. 

Q.  And  you  and  Daniels  were  anxious  to  get  a  financial 
statement  so  that  it  could  be  circulated  amongst  the  trade 
to  show  the  status  of  the  company?  A.  We  were  all 
anxious,  including  Freidus. 
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Q.  At  that  time,  the  time  of  this  meeting,  the  company 
owed  Freidus  a  little  over  half  a  million  dollars?  A.  Are 
you  asking  me  that? 

[622]  Q.  Yes,  sir.  A.  I  am  sorry,  because  I  don’t  know 
when  you  end  your  question. 

Q.  Is  that  not  right  ?  A.  I  don’t  have  any  figures  in  front 
of  me. 


Mr.  Hantman:  Do  you  know  that  to  be  a  fact,  sir? 

The  Witness :  Well,  I  think  it  was  told  to  me  that  he 

advanced  that  much  monev.  I  wouldn’t  know  if  it  was 

• 

an  actual  fact.  I  am  sorry.  You  see,  the  reason  I  keep 
what  sounds  like  hedging  is  that  at  this  late  date  I 
found  out  things  that  I  thought  were  facts  that  I  didn’t 
know  were  facts,  so  I  can’t  say  what  of  these  things  are 
correct. 

Mr.  Williams:  I  ask  that  that  go  out. 

The  Court :  No. 

First  of  all,  it  is  a  matter  which  is  far  in  advance  of 
the  period  that  is  concerned.  It  is  being  brought  out 
beyond  the  scope  of  the  direct  examination.  Whether 
it  is  factual  or  not  we  are  entitled  to  know. 

T  will  let  it  stay  for  what  valuation  the  jury  places 
upon  it,  subject  to  your  objection. 

By  Mr.  Williams. 

Q.  Now,  in  September,  or  November  of  1949 — you  cor¬ 
rected  me  on  that  date — there  was  an  agreement  entered 
into  between  you  and  Daniels  and  Freidus,  was  there  not, 
whereby  Freidus  agreed  that  he  would  cancel  out  the  loans 
owing  to  him  from  the  company  in  return  for  the  issuance 
of  [623]  some  preferred  stock  to  him?  A.  Yes,  there  was. 

Q.  And  it  was  agreed  that  for  the  $500,194.81  that  the 
company  owed  Freidus,  that  preferred  stock  would  be  issued 
in  the  amount  of  $339,800  and  that  he  would  contribute  the 
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balance  of  $160,394.81  to  the  company  in  the  form  of  donated 
surplus.  Is  that  correct  ?  A.  I  think  that  is  correct. 

Q.  Let  me  see  if  I  can  refresh  your  recollection,  so  that 
you  won’t  have  any  doubts  on  the  subject. 

Mr.  Williams:  Mark  that  Defendant  Freidus  No.  3 
for  Identification. 

(The  document  above  referred  to  was  marked  De¬ 
fendant  Freidus  Exhibit  No.  3  for  Identification.) 

By  Mr.  Williams. 

Q.  I  am  going  to  hand  you  now,  Mr.  Fein,  Defendant’s 
Exhibit  No.  3  for  Identification,  which  is  a  photostat  of  the 
original  document,  and  ask  you  if  this  is  your  signature 
here,  Mr.  Fein?  A.  Yes,  it  is. 

Q.  Do  you  recognize  that  as  Mr.  Daniel’s  signature?  A. 
Yes,  it  is. 

Q.  Do  you  recognize  that  as  Mr.  Schneider’s  signature? 
A.  I  -wouldn’t  know,  but  I  know’  he  did  sign  it,  I  [624]  remem¬ 
ber  that. 

Q.  Do  you  recall  he  w’as  there?  A.  Yes. 

Q.  Mr.  Schneider  wTas  serving  as  the  accountant  for  the 
company?  A.  Yes,  he  was. 

Q.  He  was  a  partner  of  J.  B.  Kass  ?  A.  I  think  so. 

Q.  Do  you  recall  whether  Mr.  Harry  Mandell  w’as  there? 
A.  No,  he  wasn’t. 

Q.  Do  you  recall  that  a  telephone  conversation  was  made 
to  him  during  the  meeting?  A.  That  is  correct. 

Q.  Do  you  recall  that  this  instrument  which  I  have  just 
had  identified  as  Defendant  Freidus  No.  3  was  read  to  Mr. 
Mandell?  A.  No.  I  believe  Mandell  dictated  it  over  the 
phone. 

Q.  Dictated  it  over  the  phone?  A.  That  is  correct,  yes. 
Q.  In  other  v’ords,  Mandell  w^as  called  and  he  dictated 
this  instrument  over  the  phone?  A.  Yes,  Ted  Schneider 
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called  him  and  he  dictated  to — I  think  Irene  Israel  over  the 
phone. 

Q.  Ted  Schneider  was  the  accountant?  A.  For  Mr. 
Freidus  and  the  company. 

[625]  Q.  And  at  this  time  this  agreement  was  entered, 
wiping  the  loans  payable  account  from  Starrett  Television 
Corporation  to  Freidus  clean. 

Mr.  Hantman :  I  will  object  to  that. 

The  Court:  Well,  I  think  you  better  make  your 
question  a  little  clear.  You  say  “wiped  it  clean”.  He  is 
still  on  the  books  as  I  interpret  it  as  a  preferred  stock¬ 
holder.  I  think  your  question  is  ambiguous.  On  that 
basis  alone  T  will  sustain  it. 

Reframe  it. 

Mr.  Williams:  I  was  using  the  term  “loans  pay¬ 
able”,  your  Honor,  in  a  technical  sense. 

The  Court:  Put  all  your  elements  into  the  question, 
so  there  won’t  be  anv  ambiguitv. 

By  Mr.  Williams. 

Q.  Tn  other  words,  Mr.  Fein,  as  of  this  meeting,  the 
moneys  that  were  owing  to  Freidus  from  Starrett  were  can¬ 
celled  in  return  for  an  issue  of  preferred  stock  that  was 
agreed  upon  that  would  go  in  toto  to  Freidus? 

Mr.  Hantman:  I  will  object  to  that. 

The  Court :  I  will  overrrule  you  on  that. 

In  other  words,  what  was  the  purpose  of  this  meet¬ 
ing?  What  did  it  accomplish? 

Do  you  understand  it? 

The  Witness:  I  understand  your  question. 

[626]  The  Court:  Well,  answer  the  Court’s  question. 

The  Witness :  The  purpose  of  the  meeting,  the  pri¬ 
mary  purpose  of  the  meeting,  was  to  get  up  a  financial 
statement  that  would  serve  our  company. 
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As  I  understood  it,  what  Ted  Schneider  wanted  to 
accomplish  was  to  take  off  the  loan  that  appeared  on 
the  statement  and  put  it  into  preferred  stock.  That 
was  the  essence  of  what  he  was  trying  to  do. 

By  Mr.  Williams. 

Q.  This  was  Mr.  Schneider’s  idea?  A.  I  don’t  know  if  it 
was  Schneider’s  or  Freidus’.  I  don’t  know  whose  idea  it 
was.  But  that  is  what  Schneider  was  trying  to  do  at  the 
time. 

As  to  whether  it  wiped  out  Freidus’  loan  account  com¬ 
pletely,  I  don’t  know,  but  the  purpose  of  it  was  to  reduce 
it  so  the  statement  would  look  good. 

Mr.  Hantman:  The  statement  would  look  what? 

The  Witness:  Good. 

By  Mr.  Williams. 

Q.  So  that  a  preferred  stock  issue  was  agreed  upon  at 
this  meeting?  A.  Yes,  it  was. 

Q.  And  do  you  recall  that  Freidus  forgave  the  company 
$160,394.81  in  indebtedness?  A.  I  think  he  did,  yes. 

[627]  Q.  He  forgave  that. 

And  this,  it  was  agreed,  would  be  transferred  from  the 
loans  payable  account  to  the  donated  surplus  account?  A. 

No,  I  am  sorry,  I  want  to  amend  my  other  answer.  That  hqj 
is  not  correct,  because  as  I  remember  it  correctly,  either 
in  that  paper  or  in  another  paper,  it  was  said  that  when 
that  preferred  stock  was  redeemed,  it  would  be  redeemed 
for  five  hundred  and  some-odd  thousand  dollars,  in  full. 

Q.  Yes,  I  was  coming  to  that.  A.  Let  me  finish,  please : 

And  so  therefore  there  was  no  forgiveness  and  in  addi¬ 
tion  he  was  getting  about  9  per  cent  interest  on  the  amount 
so  that  actually — that  was  computed  on  the  basis  of  6  per 
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cent  of  the  three  hundred  and  some-odd  thousand  dollars, 
equal  to  about  9  per  cent  on  the  $500, 000-some-odd. 

Actually  there  was  no  forgiveness  in  a  strict  sense.  That 
monev  was  due  him. 

Q.  This  was  no  longer  a  loan  payable  to  Freidus,  was  it  ? 
A.  No,  but  when  the  preferred  stock  was  redeemed  he 
would  get  it  all  back. 

Q.  And  of  course  the  preferred  stock  was  never  re¬ 
deemed,  to  your  knowledge,  was  it?  A.  I  don’t  know. 

Q.  So  that  what  Freidus  did  was  to  convert  an  indebted¬ 
ness  [62S]  flowing  to  him  into  risk  capital:  is  that  not  cor¬ 
rect?  A.  That  is  correct. 

Q.  And  as  you  indicated,  the  preferred  stock  which  con¬ 
stituted  this  risk  capital  was  to  be  redeemed  at  $524,000  if 
redemption  ever  came  about?  A.  That  is  correct. 

Q.  Now,  at  this  time,  Schneider  was  directed  to  make 
these  appropriate  entries  in  the  books,  was  he  not?  A.  I 
believe  he  was. 

Q.  So  that  when  Schneider  issued  the  next  statement 
of  the  company,  it  showed  preferred  stock  issued,  did  it 
not?  A.  Yes,  it  did. 

Q.  And  there  was  an  internal  financial  statement?  A. 
I  don’t  remember  whether  it  was  an  internal  or  a  regular 
statement.  I  remember  seeing  a  statement  like  that. 

Q.  Now,  at  this  same  meeting,  Freidus  also  forgave  in¬ 
terest  on  the  loans  payable  flowing  to  him  in  the  amount  of 
$7,892.47?  A.  I  believe  he  did. 

Q.  And  he  also  forgave  interest  payable  on  the  debenture 
bonds  which  had  been  issued  in  September  of  1948  in  the 
amount  of  $10,725?  A.  I  don’t  recall  all  these  but  I  re¬ 
member  there  was  some  paper  to  that  effect. 

[629]  Q.  And  he  also  forgave  consultant  fees  that  were 
owing  to  him  in  the  amount  of  $6,000?  A.  I  think  I  re¬ 
member  something  like  that. 


Mr.  Williams:  Do  vou  have  that  exhibit  in  vour 

•  « 

hands,  Mr.  Hantman? 
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Mr.  Hantman:  No. 

Mr.  Williams:  You  subpoenaed  it  and  I  would  like 
to  have  it. 

The  Court :  Suppose  we  take  our  customary  luncheon 
recess  until  1 :45. 


[630]  Afternoon  Session — 1:45  P.  M. 

Mr.  Williams:  Mav  we  come  to  the  bench? 

* 

(Counsel  thereupon  approached  the  bench,  where 
the  following  proceedings  were  had  out  of  the  hearing 
of  the  jury :)  1106 

Mr.  Williams:  Your  Honor,  I  say  this  most  respect¬ 
fully  to  vou.  I  think  vour  Honor  committed  error  this 
morning  that  is  very  prejudicial  to  the  defendant 
Freidus,  and  my  purpose  in  raising  it  at  this  time  is 
in  connection  with  a  motion  to  strike  certain  testimony. 

Your  Honor  permitted  the  witness  Fein  to  testify 
under  direct  examination  with  respect  to  a  conversa¬ 
tion  that  he  had  with  Schneider,  the  accountant.  He 
said  that  Schneider,  the  accountant,  said  that  he  would 
not  certify  to  this  statement  of  February  28,  1950, 
which  is  the  all-important  statement  in  this  case.  I 
objected  to  that  on  the  ground  that  it  was  hearsay 
testimony  and  that  Schneider  should  be  called  here  to 
state  what  his  feeling  about  that  statement  was  and  1107 
whether  or  not  he  had  refused  to  sign  it. 

Your  Honor  indicated  that  you  were  letting  it  in 
with  respect  to  the  conspiracy  charge  because  the  in¬ 
dictment  averred  that  Knohl  and  Freidus  had  con¬ 
spired  between  themselves  and  with  diverse  persons 
to  the  grand  jurors  unknown.  I  assumed  from  your 
Honor’s  statement  that  you  meant  that  Schneider’s 
statement  could  go  in  as  the  declaration  of  a  conspira- 
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tor  binding  Freidus  and  Knohl.  But,  your  Honor, 
Schneider  [631]  could  not  be  an  alleged  conspirator  to 
the  grand  jurors  unknown  because  the  fact  is  he  testi¬ 
fied  before  the  grand  jury  and  was  well  known. 

Now  I  say  this  is  terribly  prejudicial  to  us,  your 
Honor,  because  it  has  the  effect  of  allowing  this  dev¬ 
astating  statement  in  that  Schneider  wouldn’t  certify 
to  this  statement  without  giving  us  the  opportunity 
to  cross-examine  Schneider,  and  I  daresay  now  the 
Government  will  have  no  intentions  to  call  Schneider: 
yet  they  can  make  the  powerful  argument - 

The  Court:  Let  me  ask,  are  you  going  to  call 
Schneider? 

Mr.  Hantman :  Before  I  answer  that  question,  may 
I  say  to  your  Honor  that  counsel’s  interpretation  of 
the  testimony  is  incorrect.  I  asked  Mr.  Fein  whether 
he  discussed  this  matter  with  Mr.  Schneider.  He  said 
yes.  Then,  did  you  talk  to  Mr.  Freidus  about  it?  He 
said  yes,  and  then  he  detailed  his  conversation  with 
Mr.  Freidus  as  to  what  he  and  Schneider  had  dis¬ 
cussed.  He  was  telling  Freidus  about  the  conversation. 
That  is  not  hearsay. 

The  Court :  Oh,  no,  definitely  not. 

Mr.  Hantman:  That  is  a  conversation  between  Mr. 
Fein  and  Mr.  Freidus. 

The  Court:  Your  recollection  is  different? 

Mr.  Williams:  Yes. 

Mr.  Margiotti:  As  I  recall  the  testimony  when  that 
came  up — I  was  watching  that  very  carefully  at  the 
time.  [632]  What  happened,  your  Honor,  was  that 
Mr.  Hantman  asked  the  witness  whether  he  had  a  talk 
with  Mr.  Schneider  and  he  said  he  had.  Then,  he  says, 
following  that  conversation,  did  you  have  a  talk  with 
the  defendant  Freidus  about  your  conversation  with 
Schneider,  and  he  savs,  ves.  What  did  vou  sav  to 
Freidus  and  what  did  Freidus  say  to  you,  or  something 
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like  that.  I  didn’t  make  any  objection  because  it  was 
a  conversation  between  the  witness  and  Freidus. 

Mr.  Williams:  But  I  understood  that  he  undertook 
to  tell  Freidus  that  Schneider  wouldn’t  sign  the  state¬ 
ment. 

Mr.  Hantman:  That  is  right. 

The  Court:  That  is  right. 

Mr.  Margiotti :  That  is  right. 

The  Court:  Which  is  competent  evidence. 

Mr.  Williams :  No. 

The  Court:  What  is  wrong  with  that? 

Mr.  Williams:  That  he  was  telling - 

The  Court:  — Freidus,  the  defendant  on  trial. 

Mr.  Williams :  I  understood  that  he  was  relating  a 
conversation  that  he  had  with  Schneider  and  he  was 
undertaking  to  quote  Schneider.  He  was  undertaking 
to  quote  Schneider. 

The  Court:  Let’s  do  this.  We  will  get  the  original 
record  and  we  will  read  it  back  in  the  absence  of  the 
jury. 

Mr.  Williams:  Do  you  intend  to  call  Schneider? 

Mr.  Hantman:  I  would  rather  not  answer  that  at 
this  point. 

[633]  The  Court:  You  can  act  upon  it  when  you 
please,  but  we  will  get  the  original  record. 

( Counsel  thereupon  resumed  their  places  at  the  coun¬ 
sel  table  and  the  following  proceedings  w^ere  had  in 
open  court:) 

Thereupon - 
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Mitchell  Fein,  a  witness  called  bv  and  on  behalf  of  the 
Government,  was  recalled  and  testified  further  as  follows: 

Cross-examination  ( continued). 

Mr.  Williams :  Tour  Honor,  during  the  examination 
this  morning,  I  had  certain  exhibits  identified.  They 
were  marked  Defendant  Freidus’  Exhibits  for  Identifi¬ 
cation.  It  occurred  to  me  that  it  would  facilitate  the 
orderly  procedure  of  the  trial  if  I  could  introduce  those 
at  this  time,  if  Mr.  Hantman  would  agree  that  I  not 
waive  any  of  my  rights  to  make  appropriate  motions  at 
the  end  of  the  Government’s  case. 

The  Court:  Do  vou  concede  to  that?  If  vou  do,  it 
is  entirely  all  right  with  the  Court.  The  rule  generally 
is,  if  vou  introduce  evidence - 

Mr.  Hantman:  T  realize  the  rule. 

The  Court:  — in  the  Government’s  case,  you  waive 
your  right  to  make  certain  motions. 

Well,  go  in  the  regular  course.  I  take  it  you  do  not 
agree. 

Mr.  Hantman:  No,  sir. 

[G34]  The  Court:  All  right,  do  it  in  the  regular 
course,  then.  Have  it  identified.  You  can  go  into  a 
lot  of  detail  on  it.  I  will  permit  that. 

By  Mr.  Williams. 

1116 

Q.  I  believe  at  the  end  of  the  morning  recess  or  the  morn¬ 
ing  session,  we  were  inquiring  about  a  meeting  that  had 
been  held  in  November  of  1949,  at  which  you  and  Mr.  Dan¬ 
iels  and  Mr.  Freidus  and  Mr.  Schneider  were  present.  Do 
you  recall  that,  sir?  A.  Yes,  I  do. 

Q.  Now  I  asked  you  concerning  Defendants’  Exhibit  No. 
3 — your  Honor,  I  am  just  repeating  it  so  we  can  get  reor¬ 
iented;  I  wouldn’t  delay  it — I  asked  you  concerning  de- 
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fendant  Freidus’  Exhibit  No.  3,  whether  or  not  you  and 
Mr.  Daniels  had  executed  an  agreement  whereby  an  issue 
of  preferred  stock  was  authorized  by  the  stockholders  and 
officers  of  the  corporation  going  to  Mr.  Freidus  in  consid¬ 
eration  for  his  waiving  the  indebtedness  owing  by  the  cor¬ 
poration  to  him,  and  you  answered,  as  I  recall  it,  that  you 
recalled  that  that  agreement  was  executed.  A.  Yes,  sir. 

Mr.  Williams:  At  the  end  of  the  morning,  I  asked 
Mr.  Hantman  to  produce  a  letter,  which  he  has  given 
to  me  during  the  luncheon  recess.  I  am  going  to  ask 
that  this  be  marked. 

(The  letter  referred  to  was  marked  Defendant  Frei-  1118 
dus’  Exhibit  No.  4  for  Identification.) 

[635]  By  Mr.  Williams. 

Q.  I  am  going  to  ask  you,  Mr.  Fein,  if  you  recall 
that  Freidus  addressed  a  letter  to  the  Starrett  Television 
Corporation  dated  September  30,  1949,  in  which  he  waived 
all  the  interest  owing  on  his  loans  payable  to  that  date?  A. 

I  believe  I  saw  such  a  letter. 

Q.  And  whether  or  not  in  that  letter  he  waived  the  inter¬ 
est  payable  on  the  debenture  bonds  outstanding  at  that 
time?  A.  Yes. 

Q.  And  whether  or  not  he  waived  a  consultant’s  fee  ow¬ 
ing  to  him  on  the  corporate  books?  A.  Yes. 

Q.  Now  in  that  letter  from  Freidus  to  the  company,  he 
also  directed  that  the  debenture  bonds  be  wiped  off  in  con¬ 
sideration  for  the  issuance  of  the  preferred  stock,  did  he 
not?  A.  I  don’t  recall  that.  It  may  have  been  in  that 
letter. 

Q.  I  am  going  to  hand  your  Defendant’s  Exhibit  No.  4 
for  Identification  and  ask  you  if  that  refreshes  your  recol¬ 
lection  that  he  also  waived  the  debenture  bonds  that  were 
owing  to  him  at  that  time?  A.  Well,  actually,  this  letter 
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never  came  to  my  attention.  It  was  sent,  I  think,  to  the 
accountants  directly.  I  believe  I  saw  this,  maybe,  two  or 
three  years  later. 

Q.  The  letter  indicates,  does  it  not,  Mr.  Fein,  that  it 

[636]  is  addressed  to  Starrett  Television,  with  copies  going 
to  the  accountants  and  to  the  lawyer  for  Starrett?  A.  But 
the  original  never  came  to  my  attention. 

Q.  I  am  asking  you  if  the  letter  does  not  indicate  that 
copies  were  sent  to  Kass  and  to  Mandell,  the  lawyer.  A. 
Yes,  that  is  correct. 

Q.  But  I  asked  you  whether  that  refreshes  your  recol¬ 
lection  at  this  time  that,  in  fact,  he  did  waive  the  debenture 
bond  indebtedness  also  at  that  meeting  in  November  ’49. 
A. Well,  vou  see,  actuallv  I  wasn’t  too  intimatelv  aware  of 
these  various  things  that  were  going  on.  I  remember  hear¬ 
ing  about  them,  seeing  things.  I  don’t  know  exactly  what 
did  occur  on  the  thing. 

Q.  But  you  do  know,  do  you  not,  that  at  this  meeting 
there  was  a  retroactive  washout  retroactive  to  September 
30,  wherein  and  whereby  Freidus  eliminated  the  indebted¬ 
ness  owing  from  Starrett  both  in  the  form  of  loans  pay¬ 
able  and  debenture  bonds  in  consideration  for  an  issuance 
of  preferred  stock  in  the  amount  of  $339,800?  A.  I  be¬ 
lieve  that  was  the  substance  of  it. 

Q.  And,  at  the  same  time,  there  was  a  credit  made  to 
his  loans  payable  account  and  a  contribution  counterbal¬ 
ancing  that  to  donated  surplus  in  the  amount  of  $160,000? 

1122  \  That  I  don’t  know.  I  have  no  way  of  knowing  that. 

Q.  I  want  to  ask  you  if  this  refreshes  your  recollection 

[637]  as  to  what  took  place  at  that  meeting.  A.  Well,  at 
that  meeting  there  was  no  discussion  of  any  of  these  figures 
or  what  w^ould  be  done  or  how  it  would  be  done.  The 
talk  was  to  get  up  a  good  statement.  The  accountant  and 
the  lawyer  got  together  and  decided — I  guess,  with  Frei¬ 
dus — got  together  and  decided  how  they  would  do  it  and 
they  worked  it  out. 
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Q.  You  remember,  do  you  not,  having  been  present  at 
that  meeting  that  it  was  decided  that  there  would  be  a  wash¬ 
out  of  the  indebtedness  in  return  for  an  issue  of  preferred 
stock?  A.  No;  that  was  discussed  before  I  walked  in. 
Freidus  and  Schneider  were  in  the  room  having  discus¬ 
sion.  When  we  walked  in,  apparently  the  discussions  were 
almost  finished. 

Q.  Well,  you  signed  that  Exhibit  No.  3,  didn’t  you,  Mr. 

Fein?  A.  Yes,  but  I  had  nothing  to  do  with  the  figures. 

Q.  Didn’t  you  read  that  before  you  signed  it?  A.  Sure, 

T  read  it. 

Q.  Well,  then,  you  knew  what  took  place,  didn’t  you?  A. 

I  know  what  it  says  on  here,  but  the  exact  mechanics  of  ^124 
what  was  done  I  don’t  know. 

Q.  Well,  when  you  said  you  didn’t  know  what  took  place, 
you  were  wrong,  weren’t  you,  because  you  read  this  letter 
dated  September  30,  which  recounts  in  detail  everything 
that  was  done  at  that  meeting?  [638]  A.  No,  I  am  sorry. 

I  still  say  I  don’t  know.  I  signed  that  letter  which  says 
certain  things.  The  exact  mechanics,  the  exact  meaning  of 
those  things  I  didn’t  know  then  and  I  still  don’t  know  what 
they  were.  I  signed  the  letter. 

Q.  Do  you  recall,  Mr.  Fein,  that  when  you  signed  the 
letter,  you  said  that  you  agreed  to  amend  the  charter  of 
Starrett  Television  Corporation  to  permit  the  issuance  of 
preferred  stock  in  the  sum  of  $339,800  to  Jacob  Freidus 
and  Claire  Freidus?  A.  That  doesn’t  mean  anything  to  me. 

The  lawyer  dictated  that  and  it  was  all  typed  up.  What 
do  I  know  about  those  things? 

Q.  You  mean  you  didn’t  understand  that  you  were  agree¬ 
ing  to  an  issuance  of  preferred  stock  when  you  signed  that? 

A.  Exactly  what  it  meant  I  didn’t  know.  I  knew  that  pre¬ 
ferred  stock  was  going  to  be  issued. 

Q.  You  have  a  good  education,  don’t  you,  Mr.  Fein?  A. 

Not  in  those  kind  of  things. 
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Q.  Where  did  you  go  to  school,  sir?  A.  New  York  Uni¬ 
versity,  College  of  Engineering. 

Q.  You  graduated  from  New  York  University?  A.  Col¬ 
lege  of  Engineering. 

Q.  You  know  what  stock  is,  don’t  you?  A.  Generally. 

Q.  You  know  what  preferred  stock  is,  don’t  you?  [639] 
A.  Generallv,  ves. 

Q.  Well,  when  you  agreed  that  this  corporation  could 
issue  preferred  stock,  you  knew  what  you  are  agreeing  to, 
didn’t  you?  A.  I  didn’t  know  they  could  issue  preferred 
stock.  I  mean,  these  things  don’t  mean  anything  to  me.  I 
didn’t  know  they  could  or  couldn’t. 

Q.  But  you  knew  that  you  agreed  that  an  issue  of  pre¬ 
ferred  stock  would  be  made,  didn’t  you,  when  you  signed 
this  letter?  A.  When  I  signed  that  letter,  I  did  exactly 
what  I  did.  I  signed  the  letter  without  giving  any  thought 
to  what  I  was  signing,  because  a  lawyer  and  the  accountant 
drew  it  up  and  said  this  is  what  I  had  to  sign,  so  I  signed  it. 

Q.  And  you  read  it?  A.  Pardon  me? 

Q.  And  you  read  it?  A.  It  didn’t  mean  too  much  to  me. 
T  read  it,  yes,  but  it  didn’t  mean  too  much  to  me. 

Q.  Well,  what  does  it  mean  to  you,  sir,  when  you  say 
that  you  will  permit  the  issuance  of  preferred  stock?  A. 
It  means  just  what  it  says,  to  permit  the  issue  of  preferred 
stock. 

Q.  And  you  also  read,  did  you  not,  that  Jacob  Freidus 
agreed  to  contribute  the  sum  of  $160,394.81  to  the  donated 
[640]  surplus  account  of  the  corporation,  didn’t  you?  A. 
Yes.  1  remember  I  heard  a  discussion  between  Freidus 
and  Schneider  on  that  point,  and  that  is  how  I  understood 
that  a  little  more  clearlv. 

Q.  You  understood  that  he  was  making  contribution  of 
certain  moneys  that  were  owing  to  him  to  the  donated  sur¬ 
plus  account?  A.  That  part  is  a  little  Greek  to  me,  but  1 
did  understand  also  when  Schneider  said,  vou  are  not  reallv 
doing  it  because  you  are  going  to  get  it  back  again,  so  it 
doesn’t  mean  anything.  That  I  understood. 
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Q.  You  understood  about  the  change  in  voting  rights, 
didn’t  you,  Mr.  Fein?  A.  Ted  Schneider  told  us  that  it 
meant  very  little. 

Q.  Well,  you  apparently  thought  it  meant  something,  be¬ 
cause  you  had  an  addendum  added  to  this  agreement,  did 
you  not?  A.  Murray  Daniels,  did,  yes,  sir. 

Q.  Daniels  and  you  did,  didn’t  you?  A.  Murray  Daniels 
requested  it,  that  is  right. 

Q.  So,  as  a  matter  of  fact,  you  understood  that  agree¬ 
ment  so  clearly  and  it  meant  so  much  to  you  that  you  wanted 
it  changed  after  you  read  it,  didn’t  you?  A.  No,  sir,  that 
is  not  correct. 

Q.  Well,  it  was  changed  at  your  request  and  at  Murray 
Daniels’  request,  wasn’t  it?  A.  Do  you  want  to  know  why? 

[641]  Q.  Was  it  or  was  it  not  changed?  A.  Something 
was  added  to  the  bottom. 

Q.  It  spelled  out  what  your  stock  holdings  were,  didn’t 
it?  A.  For  a  very  definite  reason. 

Q.  Yes,  because  in  this  agreement  you  agreed,  did  you 
not  sir,  that  the  voting  rights  in  the  stock  issue  of  Starrett 
should  be  vested  exclusively  in  the  preferred  stockholder? 
A.  That  is  correct. 

Q.  And  then  you  wanted  it  shown  on  the  bottom  of  this 
agreement  that  you,  Mitchell  Fein,  owned  24 y2  percent  of 
the  common  stock,  didn’t  you?  A.  Not  for  that  reason. 

Q.  I  didn’t  ask  you  why  you  wanted  it  shown  there.  I 
asked  you —  A.  I  didn’t  ask  for  it.  Murray  Daniels  asked 
for  it. 

Q.  And  it  was  put  there,  was  it  not?  A.  That  is  correct. 

Q.  That  you  owned  49  shares  and  that  Daniels  owned  49 
shares  and  that  Freidus  owned  102  shares  of  the  common 
stock?  A.  That  is  correct. 

Q.  So  that  you  had,  in  fact,  read  this  carefully  and  had 
understood  it?  A.  No,  it  doesn’t  follow. 

Q.  It  doesn’t  follow  that  you  understood  it?  [642]  A. 
That  is  correct. 
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Q.  Although  you  wanted  the  change?  A.  That  is  not  cor¬ 
rect.  I  said  that  Murray  Daniels  asked  that  it  be  changed. 
I  did  not  request  it. 

Q.  Didn’t  you  say  a  moment  ago,  sir,  that  both  you  and 
Murray  Daniels  wanted  this  addendum?  A.  I  did  not  say 
that.  If  you  will  read  the  minutes  again,  you  will  see 
that  I  did  not  say  that. 

Q.  You  were  present  when  Daniels  made  this  request? 
A.  That  is  correct. 

Q.  Did  you  join  in  it?  A.  I  didn’t  say  anything  at  the 
time. 

Q.  You  remained  silent?  A.  I  remained  silent,  that  is 
iioa  correct. 

J  loo 

Q.  So  that  although  you  understood  to  sign  this  agree¬ 
ment  dated  September  30,  1949,  it  is  your  testimony  here 
this  afternoon  that  vou  understood  very  little  about  it?  A. 

W  1 

I  didn’t  understand  it  all.  A  little  is  a  vague  term.  I  didn’t 
understand  all  the  accounting  phrases  and  different  other 
things,  different  things  that  went  into  this. 

Q.  But,  at  the  same  time  that  you  signed  this  exhibit, 
which  has  been  marked  Defendant’s  No.  3  for  Identification, 
you  also  signed  a  certificate  of  amendment  of  the  corpora¬ 
tion,  did  you  not?  A.  I  signed  some  other  papers;  1  don't 
know  exactly  what  [643]  they  were. 

Q.  Well,  you  signed  as  vice-president  and  secretary: 
were  you  vice-president  and  secretary,  sir?  A.  Correct. 

Q.  You  signed  as  vice-president  and  secretary  a  certifi- 
cate  seeking  to  amend  the  corporation  charter  so  that  pre¬ 
ferred  stock  could  be  issued  as  of  the  date  in  question;  is 
that  not  right?  A.  I  had  nothing  to  do  with  that  paper. 
The  lawyers  drew  it  up  and  it  was  given  to  me  for  signa¬ 
tures.  I  haven’t  the  faintest  idea.  I  didn’t  know  then  and 
[  still  don’t  know  what  was  in  that  paper.  It  was  com¬ 
pletely  Greek  to  me. 

Q.  Let  me  ask  you  to  read  this  over,  Mr.  Fein. 
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Mr.  Williams:  Would  you  mark  that  Defendant’s 
5  for  Identification? 

(The  document  referred  to  was  marked  Defendant 
Freidus  Exhibit  No.  5  for  Identification.) 

By  Mr.  Williams. 

Q.  I  am  going  to  hand  you  this  as  a  copy,  the  original 
being  in  the  hands  of  the  Government,  and  ask  you  if  you 
recall  having  signed  that  certificate  of  amendment  of  the 
Starrett  Television  Corporation  charter?  A.  Well,  my  sig¬ 
nature  is  not  on  this  one;  so  I  don’t  know  if  I  signed  this 
exact  copy,  but  I  do  remember  I  signed  [644]  something 
in  addition  to  those  letters;  so  it  might  have  been  this. 

Q.  And  that  was  the  same  time,  was  it  not,  that  you  signed 
the  agreement  that  I  have  just  shown  to  you?  A.  I  don’t 
think  it  is  the  same  day.  I  think  it  was  several  days  later. 

Q.  Well,  now,  the  meeting  that  you  had  when  you  agreed 
to  the  preferred  stock  issue,  you  said  was  in  November, 
wasn’t  it?  A.  That  is  right. 

Q.  And  that  is  dated  November  1  of  1949,  isn’t  it?  A. 
Yes. 

Q.  So  it  would  be  the  same  day  wouldn’t  it?  A.  No.  We 
signed  things  months  and  months  later  going  back.  That 
doesn’t  follow.  We  never  signed  a  statement  on  the  same 
day. 

Q.  The  signature  was  notarized  there,  wasn’t  it?  A. 
Harris  authorized  many  statements  that  were  not  done 
on  that  day;  it  went  back  several  months,  as  a  matter  of 
fact. 

Q.  I  asked  you  whether  your  signature  was  notarized 
there,  Mr.  Fein.  A.  I  don’t  know.  I  don’t  see  it  on  there. 

Q.  Do  you  know  a  girl  named  Teresa  Taino?  A.  No. 
How  do  you  spell  that? 

Q.  T-a-i-n-o.  [645]  A.  No,  T  don’t. 
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Q.  Now  I  want  to  show  you  this  exhibit  marked  Defend¬ 
ant’s  Exhibit  No.  6  for  Identification  and  ask  you,  sir,  if 
that  is  your  signature  there? 

(The  document  referred  to  was  marked  Defendant 
Freidus  Exhibit  No.  6  for  Identification.) 

A.  Yes,  it  is. 

Q.  And  ask  you  if  it  is  not  notarized  on  the  first  day  of 
November  by  Teresa  Taino,  a  notary  public  of  the  State  of 
New’  York?  A.  I  never  saw’  her  in  my  life.  I  don’t  know’ 
who  she  is. 

Q.  Did  you  sign  this  in  the  presence  of  a  notary  pub- 
°  lie?  A.  No,  I  did  not. 

Q.  You  recall  that,  do  you?  A.  Yes,  I  do. 

Q.  How  do  you  recall  that?  A.  Because  I  remember 
Murray  and  I  w’ere  standing  out  in  the  factory  w’hen 
Eleanor  Harris  brought  me  the  papers  and  we  signed  it. 
I  am  quite  sure  we  were  standing  out  in  the  factory  and 
she  took  it  back  w’ith  her. 

Q.  No,  w’hen  you  say  Eleanor  Harris  handed  it  to  you, 
are  you  referring  to  this  other  signature  of  yours  that  ap¬ 
pears  down  here,  notarized  by  Eleanor  Harris?  A.  No,  I 
signed  both  at  the  same  time.  I  am  sure  I  signed  both  at 
the  same  time. 

[646J  Q.  How  does  it  happen  that  you  signed  one  in  the 
presence  of  one  notary  public  and  the  other  in  the  presence 
1140  of  another  notary  public?  A.  I  maintain,  I  think,  I  signed 
them  both  at  the  same  time. 

Q.  And  they  w-ere  notarized  by  separate  notaries?  A. 
I  had  nothing  to  do  with  the  notaries.  I  don’t  knowT  any¬ 
thing  about  that. 

Q.  Now'  I  w^ant  you  to  look  over  this  exhibit  and  see  if 
you  recall  having  read  that  before.  A.  I  recall  reading  this, 
not  at  that  time,  but  sometime,  oh,  about  a  year  or  twro  ago, 
for  some  other  matter,  for  some  other  reasons. 
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Q.  Well,  you  knew  when  you  signed  that,  didn’t  you,  Mr. 

Fein,  that  you  were  signing  a  certificate  of  amendment  to 
the  corporate  charter  of  S'tarrett  Television  Corporation 
authorizing  an  issue  of  preferred  stock?  A.  That  is  what  it 
says  on  there. 

Q.  You  knew  that  it  is  what  you  were  signing,  didn’t  you? 

A.  I  was  given  the  papers  by  Eleanor  Harris  to  sign.  I 
signed  them. 

Q.  Did  you  know  what  you  were  signing,  Mr.  Fein?  A. 
Actually  in  detail,  no,  I  didn’t  know. 

Q.  Did  you  know  that  you  were  signing  a  certificate  to 
amend  the  corporate  charter  of  Starrett  Television  to  au¬ 
thorize  [647]  an  issuance  of  preferred  stock?  A.  I  believe  4442 
it  says  that  on  top,  and  so  I  assume  I  was  doing  something 
like  that,  that  is  right. 

Q.  So  that  you  knew  what  what  you  were  doing?  A.  I 
am  sorry,  your  Honor,  I  don’t  quite  understand  his  ques¬ 
tion.  He  says  to  me — T  am  an  engineer.  I  do  things  in  a 
scientific  way. 

The  Court :  I  understand.  I  am  going  to  sustain  the 
Court’s  objection  to  the  last  question,  because  it  is 
what  the  law  calls  an  argumentative  question.  Now 
he  has  given  you  his  best  recollection,  and  then  to  ask 
him  if  he  knew  what  he  was  signing,  the  Court’s  ruling 
is  it  is  an  argumentative  question.  You  don’t  have  to 
answer  that. 

Now  what  is  your  next  question?  1343 

By  Mr.  Williams. 

Q.  Now,  thereafter,  after  these  papers  which  you  signed 
were  executed,  a  financial  statement  was  issued  as  of  Sep¬ 
tember  30,  1949,  by  the  J.  B.  Kass,  certified  public  account¬ 
ing  firm;  do  you  recall  that?  A.  Yes. 
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Mr.  Williams:  Mark  that  No.  7,  Freidus. 

(The  document  referred  to  was  marked  Defendant 
Freidus  Exhibit  No.  7  for  Identification.) 

The  Court :  I  wonder  if  you  gentlemen  would  come 
to  the  bench  for  a  minute. 

[648]  (Counsel  thereupon  approached  the  bench, 
where  the  following  proceedings  were  had  out  of  the 
hearing  of  the  jury) : 

The  Court:  I  wanted  to  ask  you,  Mr.  Williams,  as 
the  Court,  what  is  the  purpose  of  this  present  line  of 
inquiry?  I  can  see  some  question  of  motive  in  this  suit 
that  may  have  been  brought,  the  civil  suit.  I  can  see 
some  question  probably  in  whether  there  was  an  under¬ 
standing  of  preferred  stock  or  not,  but  what  does  an 
offer  to  this  witness  on  the  stand  of  a  certificate  public 
accountant’s  balance  sheet,  or  profit  and  loss  statement 
for  the  year  1949,  have  to  do  with  what  we  are  con¬ 
cerned  with  in  1950? 

Mr.  Williams :  This  goes  right  to  the  very  heart  of 
the  validity  of  the  Statement  of  February  28,  1950, 
because  I  have  showm  already  that  loans  payable  that 
w’ere  owing  to  Freidus  were  cancelled  out  at  various 
times  by  conversions  to  preferred  stock  and  to  donated 
surplus. 

Now  once  I  establish  this  statement,  I  intend  to  show, 
your  Honor,  that  certain  things  took  place.  Once  I 
have  established  the  validity  of  this  September  30,  ’49 
statement,  I  intend  as  my  next  step  to  show  the  positive 
validity  of  the  February  28,  1950  statement  through 
this  witness. 

The  Court :  That  is  entirely  all  right.  I  didn’t  quite 
follow  your  proffer. 

I  called  you  to  the  bench  for  another  thing.  Our  re¬ 
porter,  w’ho  is  trying  to  comply  with  counsel’s  request 
for  [649]  daily  copy,  has  given  the  notes  of  the  morn- 
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ing  to  his  transcriber  and  we  are  apparently  unable 
to  contact  him.  I  have  a  thought  for  you  in  this.  I 
can  either  ask  this  witness  as  the  Court  what  it  was 
he  said  concerning  that  statement,  the  balance  sheet, 
and  what  if  anything  was  said  about  Schneider’s 
connection  and  to  whom,  if  anyone,  he  talked. 

What  is  your  wish?  Do  you  want  the  exact  record 

or  do  vou  want  to - 

% 

Mr.  Williams:  No,  I  am  agreeable  to  your  Honor 
doing  that  outside  the  presence  of  the  jury.  I  don’t 
want  this  emphasized  further. 

The  Court :  He  will  have  to  repeat  it  when  he  comes 

back.  ii48 

Mr.  Williams:  It  is  already  in.  The  question  is 
whether  it  goes  out  or  not. 

The  Court.  Oh,  no.  Well,  let’s  do  this.  I  am  going 
to  hold  the  witness  over  until  we  get  the  statement  and 
put  him  back  on  the  stand  so  there  will  be  no  question 
about  it. 

Mr.  Margiotti :  Maybe  we  can  shorten  this.  Are 
you  contending  that  the  conversation  wasn’t  as  Mr. 
Hantman  says  it  was? 

Air.  Williams:  I  wTant  to  see  the  record,  Mr.  Mar¬ 
giotti. 

Mr.  Margiotti:  I  just  want  to  know  what  your  con¬ 
tention  is. 

The  Court:  If  there  is  any  question  about  it,  and 
it  is  [650]  before  the  jury,  it  will  be  read  before  the  * 
jury,  but  we  will  get  the  record.  Do  the  best  you  can 
Mr.  Reporter. 

Mr.  Williams:  Your  Honor,  I  came  up  here  at  the 
start  of  this  afternoon’s  session  on  a  motion  to  strike  it. 

I  understand  that  that  is  all  that  is  before  the  Court. 

Now  T  don’t  think  I  should  be  further  prejudiced  by  a 
reiteration  of  it  if  your  Honor  overrules  that  it  should 
be  stricken. 
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The  Court:  The  Court’s  recollection  is  contrary  to 

your  own.  I  am  prepared  to  see  the  official  record,  if 

we  can  get  it.  I  believe  the  recollection  of  Mr.  Hant- 

man  and  Mr.  Margiotti  is  correct,  and  accordingly  I 

overrule  it.  Now  if  the  record  itself  shows  differently, 

I  will  hear  vou  on  vour  motion. 

*>  •> 

Mr.  Williams:  If  the  record  shows  exactly  in  ac¬ 
cordance  with  Mr.  Hantman’s  recollection,  the  evidence 
is  still  inadmissible  for  this  reason - 

The  Court:  Oh,  no. 

Mr.  Williams :  It  is  inadmissible  for  this  reason.  I 
recognize  the  well-defined  exception  to  the  hearsay 
rule  that  a  statement  made  in  the  presence  of  the  de¬ 
fendant  is  admissible  as  an  admission  by  silence.  Why  ? 
Because  the  defendant  has  an  opportunity  to  answer 
him.  But  that  doesn’t  apply  to  a  hearsay  statement 
made  in  the  presence  of  the  defendant,  and  at  best - 

The  Court:  You  don’t  have  to  argue  that.  The 
Court  disagrees  wholeheartedly  -with  you.  It  is  a  piece 
of  evidence.  [651]  But  if  you  want  the  record  now,  we 
will  get  it;  otherwise  the  record  stands  that  the  mo¬ 
tion  to  strike  that  portion  of  the  testimony  is  overruled, 
subject  to  the  objection  of  Mr.  Williams. 

Mr.  Williams:  Your  Honor,  while  we  are  at  the 
bench,  this  witness’  hostility  is  so  great - 

The  Court :  Oh,  no,  no,  no. 

Mr.  Williams :  That  he  is  constantly  injecting  things 
into  this - 

The  Court:  Oh,  no.  Y’ou  have  tried  cases  for 
years.  If  you  find  something  occurs,  direct  it  to  the 
Court’s  attention  at  the  time.  No,  don’t  pursue  that. 

Is  there  anything  else? 

Mr.  Williams :  I  haven’t  anything  else. 

The  Court:  All  right,  continue,  then. 
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(Counsel  thereupon  resumed  their  places  at  the  trial 
table  and  the  following  proceedings  were  held  in  open 
court) : 

By  Mr.  Williams. 

Q.  Before  the  bench  conference,  Mr.  Fein,  I  had  the 
clerk  mark  this  paper  Defendant’s  Exhibit  No.  7  for  Iden¬ 
tification.  I  had  asked  you  whether  or  not  a  financial  state¬ 
ment  was  issued  as  of  September  30, 1949.  I  believe  you  an¬ 
swered  yes.  Now  T  want  to  ask  you  if  that  was  the  state¬ 
ment.  A.  I  have  no  way  of  identifying  whether  this  was 
the  statement  or  not. 

[652]  Q.  Would  you  look  at  it  and  give  us  your  best 
recollection  on  that  subject,  sir?  A.  At  this  late  date,  these 
figures  don’t  mean  too  much  to  me.  Though  it  says  Septem¬ 
ber  30, 1949, 1  know  there  was  a  statement  issued  that  date. 
This  could  very  well  have  been  the  statement. 

Q.  Now  that  statement  issued  as  of  that  date  reflects  the 
figure  of  $339,800  in  preferred  stock,  does  it  not?  A.  That 

is  what  it  savs  here. 

% 

Q.  And  it  also  reflects,  does  it  not,  Mr.  Fein,  the  figure 
of  $160,394.81  donated  surplus?  A.  That  is  right. 

Q.  And  that  statement  was  prepared  by  Kass,  was  it  not  ? 
A.  That  is  correct. 

Mr.  Margiotti :  Prepared  by  whom  ? 

Mr.  Williams:  Kass,  the  accountant,  Mr.  Margiotti. 

By  Mr.  Williams. 

Q.  As  a  matter  of  fact,  Kass’s  partner  Schneider  was, 
in,  the  active  accountant  for  your  firm?  A.  That  is  correct. 

Q.  And  under  current  liabilities,  there  are  no  loans 
payable  shown  to  Freidus;  is  that  right?  A.  There  aren’t 
any  on  the  statement,  no. 
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Q.  Now  I  want  to  direct  your  attention,  Mr.  Fein,  to  the 
period  from  September  30,  1949,  the  date  of  this  statement, 
[653]  to  February  28,  1950. 

(A  short  recess  was  here  taken.) 

The  Court :  Will  counsel  approach  the  bench  ? 

( Counsel  thereupon  approached  the  bench,  where  the 
following  proceedings  were  had:) 

The  Court:  The  matter  having  arisen  at  a  bench 
conference  concerning  the  record,  the  Court  has  had  the 
official  court  reporter,  Mr.  Spatzer,  contact  his  tran¬ 
scriber,  and  accordingly  he  has  read  back  to  Mr. 
Spatzer  the  record,  which  Mr.  Spatzer  will  now  read 
to  vou  gentlemen  so  vou  will  have  the  benefit  of  the 

w  O  * 

record. 

(The  part  of  the  record  referred  to  was  read  by  the 
reporter  as  follows:) 

“By  Mr.  Hantman. 

“Q.  Tell  us  the  details  of  your  conversation  with  Mr. 
Freidus  concerning  your  call  to  Mr.  Schneider.  [654]  A.  I 
had  called  Ted  Schneider  to  get  him  to  put  the  statement 
either  on  his  accounting  stationery  or  to  have  it  certified.  I 
was  told  before  that,  I  believe,  by  Murray  Daniels  that  the 
National  Credit  office  for  whom  this  copy  was  intended, 
would  not  accept  the  statement  unless  it  were  certified  or 
on  the  accountant’s  stationery,  and  I  called  Mr.  Schneider 
to  tell  him  about  that.  Schneider  told  me  that  he  could  not 
certify  it,  and  I  therefore  called  Mr.  Freidus  to  tell  him 
will  he  please  call  Mr.  Schneider  and  get  him  to  either  certify 
it  or  to  put  it  on  his  accounting  stationery. 

“Mr.  Williams:  If  the  Court  please,  I  think  that 
Schneider  should  be  called  to  testifv  to  what  he  said. 
I  think  it  is  rank  hearsav  and  move  that  it  go  out. 
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“The  Court:  No,  the  Court  will  admit  it  under  the 
second  paragraph  of  the  conspiracy  charge  subject  to 
your  objection. 

“Mr.  Williams :  Schneider  is  not - 

“The  Court :  No,  but  with  other  persons  to  the  grand 
jury  unknown  is  the  basis  for  it. 

“Mr.  Williams:  Schneider  testified  before  the  grand 
jury,  sir,  and  he  was  not  unknown  to  the  grand  jury. 

“The  Court :  That  may  be,  but  he  was  not  indicted. 

No,  I  will  adhere  to  that,  subject  to  your  objection. 

Go  ahead,  Mr.  Hantman.” 

[655]  Mr.  Williams :  It  is  clear  that  I  am  right. 

The  Court :  No,  I  think  you  are  wrong.  1160 

Mr.  Williams:  It  is  positively  clear,  your  Honor. 

The  Court:  No.  There  is  testimony  that  he  con¬ 
tacted  Schneider.  Then  there  is  testimony  that  he 
relayed  it  on  to  Freidus,  and  under  that  the  Court  holds 
it  is  admissible.  The  board  question  was,  tell  the  de¬ 
tails  of  your  conversation  with  Mr.  Freidus  concerning 
your  call  to  Mr.  Schneider. 

Mr.  Margiotti :  That  was  permitting  the  testimony 
to  run  between  him  and  Schneider. 

Mr.  Williams :  I  object  to  it  at  the  first  time  I  could, 
vour  Honor. 

The  Court:  Maybe  so,  but  that  is  the  record  and  I 
will  stand  on  it  and  stand  on  the  ruling.  Are  vou  all 
set?  Go  ahead,  gentlemen. 

**#•*# 

[660]  Mr.  Williams:  Shall  I  proceed,  your  Honor? 

The  Court:  Yes,  sir. 

By  Mr.  Williams. 

Q.  Mr.  Fein,  before  the  recess,  I  had  begun  to  ask  you  a 
question  and  I  had  directed  your  attention  to  the  period  of 
time  from  September  30, 1949  to  Februarv  28, 1950.  During 
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that  time  you  were  still  vice-president  and  secretary  of 
Starrett  Television.  A.  Yes. 

Q.  And  during  that  time,  do  you  recall  that  Mr.  Freidus 
was  advancing  more  moneys  to  the  Starrett  Television  Cor¬ 
poration?  A.  Yes,  he  was. 

Q.  Do  you  recall  that  over  that  period  of  time,  and  I 
again  direct  your  attention  to  September  30,  ’49  to  Febru¬ 
ary  28  of  ’50,  he  in  fact  advanced  $269,050?  A.  I  couldn’t 
testify  to  the  exact  sum,  but  he  did  advance  moneys. 

Q.  Let’s  see  if  I  can  perhaps  refresh  your  recollection  on 
the  exact  sum.  I  want  to  hand  to  you,  sir,  Government’s 
Exhibit  No.  24,  which  has  already  been  offered  in  evidence, 
and  ask  you  if  you  recall  that  on  May  3  of  1950,  Freidus 
directed  such  a  letter  on  Starrett  Television  Corporation 
stationery  to  the  accountants?  A.  I  never  saw  this  letter. 

mf 

[661]  Q.  Do  you  recall  Mr.  Fein,  that  you  and  Mr. 
Freidus  and  Mr.  Daniels  and  Mr.  Schneider  and  Mr.  Man- 
dell  had  a  meeting  on  May  3,  1950?  A.  Yes. 

Q.  Do  you  recall  that  at  that  meeting  you  signed  your 
common  stock  over  to  Mr.  Freidus?  A.  Well,  we  didn’t  sign 
that  paper.  We  signed  other  papers  that  night. 

Q.  You  physically  turned  it  over  to  him,  did  you?  A. 
No.  We  physically  turned  it  over — as  a  matter  of  fact,  that 
was  never  in  my  possession. 

Q.  But,  at  any  rate  you  signed  papers  turning  over  to 
him  your  common  stock?  A.  On  May  3rd,  that  is  right,  yes, 
sir. 

Q.  Now  at  that  same  time,  it  was  discussed,  was  it  not, 
that  Freidus  would  wipe  out  the  indebtedness  in  the  form 
of  loans  payable  from  Starrett  to  him?  A.  Not  at  that 
meeting,  that  wasn’t  discussed.  The  whole  discussion  at 
that  meeting  was  on  something  else,  not  on  wiping  out  the 
money. 

Q.  Do  you  recall  such  a  discussion  that  Freidus  would 
wipe  out  that  indebtedness.  A.  I  heard  some  discussion  be¬ 
tween  him  and  the  accountant,  but  we  didn’t  partake  in  that 
discussion. 
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Q.  Do  you  recall  Freidus  telling  Schnieder  that  he  [662] 
wanted  the  loans  payable  account  wiped  out  and  the  amount 
presently  outstanding  in  the  loans  payable  account  to  go 
to  donated  surplus?  A.  In  general  I  knew  that  was  being 
done. 

Q.  Do  you  recall  that  was  done?  A.  Something  to  that 
effect. 

Mr.  Margiotti:  May  I  have  that  last  question  read? 

(The  last  two  questions  and  answers  were  read  by  the 
reporter.) 


By  Mr.  Williams. 


1166 


Q.  Do  you  recall,  sir,  that  that  was  done  effective  Febru¬ 
ary  28, 1950?  A.  Yes. 

Q.  So  that  while  you  were  serving  as  vice-president  and 
secretary  of  the  Starrett  Television  Corporation,  on  two 
occasions,  amounts  were  removed  from  the  loans  payable 
account  and  credited  to  donated  surplus  at  the  direction  of 
Freidus,  once  as  of  September  30,  ’49,  and  again  as  of  Feb¬ 
ruary  28,  ’50?  A.  Yes. 

Q.  And  as  of  September  30,  ’49,  the  amount  credited  to 
donated  surplus  was  $160,394.81  as  reflected  by  the  state¬ 
ment  that  I  have  just  shown  you  a  moment  ago.  Defendant’s 
No.  7?  A.  Yes. 

Q.  And  as  of  February  28,  of  1950,  the  amount  was  [663] 
$269,050,  as  reflected  by  Government’s  Exhibit  No.  24? 


1167 


Mr.  Hantman:  I  object  to  that.  The  exhibit  will 
speak  for  itself,  your  Honor. 

Mr.  Williams:  Does  it  say  $269,050? 

Mr.  Hantman :  It  says  $269,050,  but  that  is  all. 

The  Court :  As  long  as  you  gentlemen  are  in  accord. 
If  the  witness  knows  what  the  answer  is,  he  may 
answer  it. 
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By  Mr.  Williams. 

Q.  So  that  during  your  tenure  as  an  officer  of  the  Star- 
rett  Television  Corporation,  there  was  $430,000  odd,  to  be 
exact  $430,444.81,  transferred  from  loans  payable  to  Freidus 
to  donated  surplus?  A.  Well,  I  was  told  that  that  is  what 
was  done.  I  don’t  know  if  it  was  actually  done. 

Q.  Thereafter  you  signed  a  financial  statement,  which 
has  been  offered  here  as  Government’s  Exhibit  No.  15;  is 
that  correct,  the  statement  of  February  28,  1950?  A.  Yes. 

Mr.  Margiotti :  That  is  14. 

Mr.  Williams:  Government’s  Exhibit  15-A. 

1169 

By  Mr.  Williams. 

Q.  That  is  the  statement  that  you  signed?  A.  On  May 
4,  yes,  sir. 

Q.  But  that  statement  that  was  signed  May  4  purported 
to  state  the  financial  condition  of  Starrett  Television  [664] 
Corporation  as  of  February  28,  1950?  A.  That  is  right. 

Q.  And  in  respect  to  the  preferred  stock  item,  it  was  the 
same,  was  it  not,  as  the  statement  of  September  30,  1949, 
which  had  been  prepared  by  Kass,  namely,  that  it  showed 
$339, S00  as  preferred  stock,  the  amount  that  you  had  agreed 
upon  in  November,  1949,  November  1?  A.  Yes. 

Q.  And  it  showed,  did  it  not,  in  the  amount  current  under 
X170  the  heading  Current  Liabilities  no  loans  payable  to  Freidus  ? 
A.  That  is  correct. 

Q.  And  it  showed,  did  it  not,  a  surplus  account?  A.  That 
is  right. 

Q.  Now  do  you  recall  that  on  May  3,  1951,  you  testified 
in  the  Supreme  Court  in  New  York,  and  you  were  asked 
these  two  questions: 

“Q.  What  is  your  business?” 

And  you  answered : 
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“My  business  is  consulting  industrial  and  management 
engineering.” 

And  then  you  were  asked : 

“Can  you  give  us  briefly  some  idea  of  your  background 
in  that  business,  your  experience,  your  educational  back¬ 
ground  and  so  forth?” 

[665]  Do  you  recall  that  you  made  this  answer,  Mr.  Fein: 

“I  am  a  graduate  of  New  York  University,  College  of 
Engineering,  in  1937,  with  the  degree  of  BS  in  mechanical 
engineering.  I  have  been  engaged  in  the  field  of  industrial 
engineering  since  I  left  school.  After  school  I  took  a  num¬ 
ber  of  graduate  courses  and  I  was  also  instructor  in  engi¬ 
neering  subjects  at  the  Engineering  College  in  the  evening.  \Y12 
I  started  my  consulting  engineering  firm  about  the  early 
part  of  1940  and  have  continued  with  the  firm  up  until  today. 

I  have  several  hundred  clients,  including  some  of  the  largest 
in  the  countrv,  manv  in  the  electrical  and  electronics  in- 
dustrv,  such  as  Emerson  Radio,  Fado,  most  of  the  parts 
manufacturers,  United  Transformer,  and  numerous  others, 
very  large  companies,  such  as  Yale  &  Towne  Manufacturing 
Company,  Dohler  Die  Casting,  Ideal  Plastics,  and  a  number 
of  others  like  that.  My  work  for  these  companies  was  to  set 
up  new  plants,  organize  new  business,  revive  businesses  that 
had  difficulties  at  one  time  or  another,  set  up  production 
lines,  things  like  that,  and  I  did  a  lot  of  this  in  the  elec¬ 
trical  and  electronics  industries.” 

Do  you  recall  making  that  answer?  A.  Yes. 

Mr.  Williams :  You  mav  examine,  Mr.  Collins. 

[666]  Further  cross-examination  by  Mr.  Collins . 

Q.  Mr.  Fein,  you  indicated  that  you  had  a  very  limited 
and  brief  conversation  with  Mr.  Knohl  in  Chicago,  and  I 
believe  you  indicated  it  was  in  August  of  1950;  is  that 
correct?  A.  July  of  1950. 
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Q.  Jnlv?  A.  Yes. 

Q.  Are  you  sure  of  that  time;  are  you  sure?  A.  One 
hundred  percent  sure. 

Q.  Now  did  you  meet  Mr.  Knohl  by  appointment  or  by 
accident  in  Chicago?  A.  Accident. 

Q.  In  other  words,  there  was  no  prearrangement  that 
you  should  meet  Mr.  Knohl?  A.  No. 

Q.  And  what  were  you  in  Chicago  at  that  time  for?  A. 
The  business  show,  the  television  trade  show. 

Q.  At  that  time  you  had  this  conversation  briefly,  as 
you  indicated,  which  was  to  that  effect,  repeat  it  for  us, 
please?  A.  Well,  actually,  he  invited  me  to  lunch,  for  no 
particular  purpose,  just  to  go  to  lunch,  and  during  lunch 
we  talked  about  a  lot  of  things,  including  the  fact  that  he 
thought  I  should  be  more  sympathetic  toward  Murray  Dan¬ 
iels — [667]  less  sympathetic  towards  Murray  Daniels  and 
more  sympathetic  towards  Freidus. 

Q.  Had  you  mentioned  at  that  time  an  intention  on  your 

part  and  Mr.  Daniels’  part  to  institute  the  litigation  that 

has  been  referred  to  bv  Mr.  Williams?  A.  No,  I  was  still 

*  ' 

with  Starrett  at  that  time. 

Q.  And  that  is  the  full  extent  that  you  recall  now  of 
the  conversation  that  is  important  in  this  case?  A.  I 
wouldn’t  know  what  part  of  the  conversation  was  or  wasn’t 
important. 

Q.  You  had  no  further  conversation  that  you  now  recall 
about  Starrett  with  Mr.  Knohl  at  that  time?  A.  Well, 
J176  Knohl  told  me  that  he  felt  that  the  company  had  lost  a 
lot  of  money,  that  Freidus  had  put  in  a  lot  of  money  into 
Starrett  and  would  probably  have  to  put  in  more  money 
to  keep  the  company  going,  and  in  view  of  all  of  that,  he 
felt  I  had  a  moral  obligation  to  continue  with  the  company, 
et  cetera,  because  I  indicated  T  wasn’t  too  happy  the  way 
things  were  working  out. 

Q.  Well,  now,  you  also  indicated  in  your  direct  testimony 
to  Mr.  Hantman  when  you  were  asked  that  the  Starrett 
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I^r".  C°™Pany’  t0-y°Ur  knowledSe>  had  nothing  to  do 

was  d  d  Qt  '  rerS;  '?  at  C°rrect?  A‘  The  ques«on 
as,  did  Starrett  manufacture  air  conditioners,  and  the 
answer  is,  they  did  not. 

[668]  Now  I  ask  you,  did  they  have  anything  to  do  with 
tfoneT  ^  ^  We  tried  to  ^  air  condi- 

,  ^wn'6  ?Ct  1S’  y0U  did  sel1  air  conditioners,  didn’t  vou* 

,. .  .’  if  >’°u  eah  selling  about  ten  or  fifteen  pieces 

selling  it,  I  would  say  yes.  p  s 

,  ,Q-  fnd  tke>'  were  "air  conditioners  manufactured  bv 
whom  ?  A.  Technoflex  Corporation. 

intend  I0' A.  Ye°‘her  C°rp0ration  in  whieh  ^reidus  was 

i  t!'at  the  actual  manufacturer  was  bv  Technoflex 

but  the  sales  operation  was  by  Starrett;  isn’t  that  correct? 

A.  i  Jiat  is  correct. 

Xow’  ?lr‘  Fein>  y°u  have  been  questioned  bv  Mr. 

1  hams  with  reference  to  operations  of  Starrett  leading 
up  to  the  time  of  February  28, 1950,  in  connection  with  stock 
meeting,  stock  transactions,  loans,  transfer  of  loans,  et 
cetera.  W  as  Mr.  Knohl  participant  in  anv  of  those  meet- 
mgs  at  all  ?  A.  Not  any  meetings  that  I  was  present  at 
Q.  Did  lie  have  anything  to  do  in  the  financial  structure 
or  the  making  of  the  Starrett  Television? 

Mr.  Hantman:  I  will  object  to  that. 
tio^669]  The  Court:  What'is  the  basis  of  your  objec-  ,7y 


Mr.  Hantman :  It  calls  for  a  conclusion  on  the  part 

of  this  witness.  Unless  he  knows  some  specific  thing 
he  did.  n 

The  Court :  If  he  knows  of  personal  knowledge.  I 
understood  the  question  pertained  to  reference.  I  over¬ 
rule  the  objection.  You  may  answer. 

Suppose  you  restate  it,  Mr.  Collins. 
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By  Mr.  Collins. 

Q.  Mr.  Fein,  during  the  period  that  you  were  interro¬ 
gated  by  Mr.  Williams,  and  during  the  period  that  you 
■were  an  officer  in  the  Starrett  Television  Company,  did 
Mr.  Knohl  have  anything  to  do  in  the  way  of  dictating 
policy  or  having  anything  to  do  with  financial  operations 
or  even  the  operations  of  the  Starrett  Television  Company? 
A.  Not  to  my  knowledge. 

Mr.  Collins:  That  is  all. 

The  Court:  Anything  further,  gentlemen? 

Mr.  Hantman:  Yes,  vour  Honor. 

1181 

Redirect  examination  by  Mr.  Hantman. 

Q.  Mr.  Fein,  in  your  cross-examination  by  Mr.  Williams 
you  mentioned  the  fact  that  Mr.  Freidus  had  no  office  at 
the  premises  of  the  Starrett  Television  Corporation  in  1948, 
took  no  part  in  its  operation.  When  do  you  recall  that  he 
actually  did  have  an  office  there,  if  ever?  [670]  A.  I  think 
— well,  it  was  when  we  moved  up  to  the  18th  floor.  I  would 
say  sometime  in  1949,  possibly  the  middle  or  early  part  of 
’49. 

Q.  And  what,  if  any  connection  did  he  have  with  the 
operations  of  the  business  from  that  time  on?  A.  Well, 
actually  he  was  involved  in  the  operation  even  from  the 
1182  ver7  beginning,  though  he  wasn’t  physically  there. 

Q.  You  say  involved  in  the  operations.  That  is  your 
conclusion.  Tell  us  in  detail  what  it  is  he  did  from  the  time 
he  came  over.  What  actual  part  did  he  take  in  this  manu¬ 
facturing  corporation?  A.  Well,  no  policy-making  deci¬ 
sion  or  any  important  decision  was  made  without  his  par¬ 
ticipating  and  getting  his  approval.  Any  major  changes 
or  major  decision  was  made  either  by  Mr.  Freidus  or  made 
with  his  consent.  Most  important  of  all,  he  had  to  sign 
everv  check  that  was  issued  from  the  very  first  day  we 
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started  in  business,  and  that,  to  my  way  of  looking  at  it, 

is  a  very  important  part  of  the  business.  I  think  he  knew 

what  went  on  in  the  business. 

Q.  Did  he  take  an  active  part  in  the  operations  end 

of  the  business  ?  A.  Physically,  working  with  the  business. 

He  didn’t  start  that  until,  I  would  say,  maybe  about  the 

middle  of  ’49  or  maybe  a  little  later  than  that.  It  started 

* 

off  slowly  and  took  more  and  more  of  his  time. 

[671]  Mr.  Hantman:  Will  you  mark  this  as  a  Gov¬ 
ernment  exhibit,  please? 

(The  document  referred  to  was  marked  Govern¬ 
ment  Exhibit  No.  26  for  Identification.) 

By  Mr.  Hantman. 

Q.  Now  you  were  asked  by  Mr.  Williams  about  Defend¬ 
ant  Freidus’  Exhibit  No.  3  for  Identification  certain  ques¬ 
tions  concerning  that.  I  show  you  Government’s  Exhibit 
No.  26  for  Identification  and  ask  vou  if  basicallv  that  is  the 

W  * 

same  document?  A.  Yes. 

Q.  Is  that  your  signature  on  Government’s  Exhibit  26? 
A.  Yes. 

Q.  And  is  that  the  signature  of  Mr.  Freidus?  A.  Yes. 

Q.  Is  that  his  handwriting?  A.  That  is  right. 

Mr.  Williams:  Are  you  offering  this,  Mr.  Hantman? 
Mr.  Hantman:  Yes. 

Mr.  Williams:  No  objection. 

Mr.  Hantman:  I  would  like  to  offer  in  evidence 
Government’s  Exhibit  No.  26  for  Identification. 

The  Court:  Is  there  any  objection? 

Mr.  Williams:  No  objection. 

Mr.  Margiotti:  No  objection. 

[672]  The  Court:  If  there  is  no  objection,  let  it 
be  received. 
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(Government’s  Exhibit  No.  26  was  received  in  evi¬ 
dence.) 

By  Mr.  Hantman. 

Q.  Now,  Mr.  Fein,  with  reference  to  Government’s  Ex¬ 
hibit  26  in  evidence,  you  were  questioned  about  an  adden¬ 
dum  at  the  bottom  of  the  comparable  Defendant  Freidus’ 
Exhibit.  Can  vou  identifv  this  addendum  at  the  bottom 

i  * 

of  Government’s  26?  A.  Yes,  I  can. 

Q.  Will  you  tell  us  what  that  addendum  is,  sir?  A.  You 
mean  to  tell  you  how  it  came  on  there? 

Q.  How  it  came  to  be  put  on,  yes,  sir.  A.  Let  me  just 
read  the  top  part  here.  I  have  read  through  here  very  fast. 
Either  this  or  some  other  paper — here  it  is;  on  top  it 
says  it,  yes.  According  to  this  paper,  we  were  giving  up 
our  voting  rights  in  the  common  stock,  to  which  we  ob¬ 
jected;  Murray  Daniels  and  I  objected. 

Q.  WTio  did  you  make  this  objection  known  to?  A.  To 
Mr.  Freidus,  and  present  at  that  meeting  with  Mr.  Freidus, 
Ted  Schneider,  myself,  and  Murray  Daniels. 

Q.  Let  me  ask  you  something,  Mr.  Fein.  AVhat  is  the 
date  of  that  statement?  A.  September  30. 

Q.  When  do  you  recall  the  statement  being  prepared  and 
signed  by  you,  sir?  A.  That  was  typed  on  the  very  day 
that  I  referred  to  before,  sometime  in,  I  would  say,  the 
middle  or  latter  part  of  November,  1949. 

Q.  What  year  was  that,  sir?  A.  1949. 

Q.  So  this  statement  was  actually  back-dated;  is  that 
correct?  A.  Yes.  Can  T  continue? 

Q.  Will  you  tell  us - 

Mr.  Margiotti:  He  is  asking  you  a  question. 

The  Witness :  Can  I  continue  with  what  I  was  sav- 
ing? 

Mr.  Hantman:  Wait  until  I  ask  you  a  question,  sir. 
Mark  this  as  a  Government  exhibit. 
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(The  document  referred  to  was  marked  Government’s 
Exhibit  No.  27  for  Identification.) 

By  Mr.  Hantman. 

Q.  Mr.  Fein,  I  show  you  Government’s  Exhibit  No.  27 
for  Identification.  Will  you  tell  us  what  that  is,  if  you 
know,  sir?  A.  It  is  a  share  of  stock  of  Starrett  Television. 

Q.  How  many  shares,  sir?  A.  49. 

Q.  Did  you  ever  see  that  certificate  before?  A.  Once, 
when  I  signed  it. 

Q.  Where  did  you  see  that,  sir?  [674]  A.  That  was,  I 
would  say,  in  the  middle  part  of  May,  1950. 

Q.  Where  did  you  see  it?  A.  In  Starrett. 

Q.  Did  you  ever  have  that  in  your  possession?  A.  Never. 

Q.  Who  kept  that,  to  your  knowledge?  A.  Freidus. 

Q.  Now,  with  respect  to  the  addendum  that  is  on  Govern¬ 
ment’s  Exhibit  26,  will  you  tell  us,  if  you  know,  how  that 
addendum  came  to  be  put  on  there?  A.  As  I  mentioned  be¬ 
fore,  this  letter  was  dictated  over  the  phone  by  Harry 
Mandell,  Freidus’  attorney,  to  Ted  Schneider,  but  actually 
to  a  secretary  in  the  company  who  took  it  down  and  then 
typed  the  whole  thing  up.  When  Murray  Daniels  and  I 
read  this,  we  objected  to  the  fact  that  we  would  have  no 
vote  in  the  common  stock,  and  Ted  Schneider  then  pointed 
out  that  it  didn’t  make  any  difference  whether  we  had  any 
vote  or  not,  because  we  had  a  minority  interest  and  it  had 
to  be  done  that  way  to  carry  these  things  out.  1191 

Q.  Was  this  in  the  presence  of  the  defendant,  sir?  A. 

Oh,  yes,  Freidus  was  there. 

Mr.  Margiotti:  Which  defendant? 

The  Witness:  Freidus.  Murray  Daniels  at  that 
point — before  anything  was  signed  on  here,  we  finally 
agreed,  0.  Iv.,  [675]  we  would  sign  it.  But  Murray 
Daniels  then  sort  of  in  exasperation  said,  “Look,  Jack, 
if  I  should  die  tomorrow’,  there  is  nothing  in  writing 
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anywhere  telling  anybody  what  interest  I  have  in  the 
company.  My  wife  wouldn't  be  protected.  I  have  no 
piece  of  paper.” 

You  see,  since  the  beginning  of  the  corporation,  we 
were  supposed  to  have  drawn  up  certain  papers.  All 
along  it  was  postponed  and  postponed.  He  said,  “I 
have  nothing.  My  wife  has  no  protection.  Before  I 
sign  it,”  he  said,  “you  have  got  to  give  me  some  pro¬ 
tection  of  some  kind.  Will  you  write  out  something?” 

So  Freidus  then  wrote  out  in  his  handwriting  on  the 
bottom  of  this,  it  says:  “The  common  stock,  no  voting 
rights,  shall  remain  as  heretofore,  24*4  percent  Mitchell 

1193  Fein;  2414  percent  Murray  Daniels;  51 14  percent  Jack 
Freidus  and  Claire  Freidus.” 

We  then  all  signed  the  bottom  part  and  the  letter. 

Q.  And  by  that  agreement  that  you  have  before  you,  sir, 
you  had  agreed  that  you  would  amend  Starrett  Television 
Corporation’s  certificate  of  incorporation  to  provide  for  the 
issuance  of  preferred  stock;  is  that  correct?  A.  Yes. 

Q.  And  that  was  done  in  November?  A.  That  is  correct. 

Q.  That  you  entered  into  that  agreement.  November, 
1950?  [676]  A.  1949. 

Q.  1949,  I  am  sorry. 

Now  I  show  vou  Defendant’s  Exhibit  No.  7  for  Identifica- 
tion,  and  Mr.  Williams  asked  you  about  the  common  and 
preferred  stock  thereon,  and  this  statement  is  dated  as  of 

1194  what  date,  sir?  A.  September  30,  1949. 

Q.  And  that  reflects  a  certain  value  of  preferred  stock 
thereon,  does  it  not?  A.  Yes. 

Q.  In  the  amount  of  $339,800;  is  that  correct?  A.  Yes. 

Q.  Do  you  know  whether  or  not  in  fact  the  preferred 
stock  was  issued  and  in  being  on  that  date?  A.  T  don’t 
know. 

Q.  Were  you  ever  told  whether  it  was  in  being?  A.  I 
was  told  that  it  was. 
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Mr.  Williams :  That  is  just  more  hearsay. 

The  Court:  Yes.  That  latter  I  will  have  to  strike. 

Mr.  Margiotti :  The  only  question  is  by  whom. 

The  Court :  Yes.  Ladies  and  gentlemen  of  the  jury, 
we  seek  to  get  the  information  that  the  person  knows, 
either  by  his  observation  or  under  some  conditions  on 
investigation,  but  the  statement  of  a  witness  that  an¬ 
other  told  him  is  what  we  term  in  the  law  as  hearsay, 
and  accordingly,  that  is  stricken  from  the  record  and 
you  will  disregard  it. 

[677]  By  Mr.  Hardman. 

Q.  Now,  with  respect  to  Defendant  Freidus’  Exhibit  No.  H96 
4  for  Identification,  which  was  shown  to  you  by  Mr.  Wil¬ 
liams  and  he  questioned  you  relative  to  the  conversion  of 
$500,194.81  by  the  defendant  Freidus  to  the  debenture 
bonds  and  preferred  stock,  and  you  told  Mr.  Williams  that 
at  that  time  Mr.  Schneider  was  directed  to  make  the  ap¬ 
propriate  entries  in  the  books.  Who  told  Mr.  Schneider 
to  make  the  appropriate  entries?  A.  Freidus. 

Q.  Now  with  respect  to  Defendant’s  Exhibit  No.  6  for 
Identification,  which  is  a  certificate  of  increase  of  the  num¬ 
ber  of  shares  and  change  of  statement  respecting  the  capi¬ 
tal  of  the  Starrett  Television  Corporation,  what  is  the  date 
on  which  that  document  was  drawn,  sir?  A.  The  date  here, 
it  says  November  1st. 

Q.  Of  what  year?  A.  1949.  1197 

Q.  What  was  the  date  that  you  recall  signing  it?  A.  I 
would  say  it  was  possibly  one  or  two  weeks  after  we  signed 
the  other  papers,  which  would  push  this  into  possibly  the 
verv  end  of  November  or  earlv  December,  1949. 

Q.  You  see  here  the  figure  1  on  page  4  of  Defendant’s 
Exhibit  No.  6  for  Identification,  the  word  first,  in  ink.  Was 
that  on  the  document  when  you  signed  it,  sir?  A.  I  wouldn’t 
remember  that. 
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[678]  Q.  And  do  you  know  whether  or  not  as  a  result 
of  this  certificate  which  you  signed,  whether  or  not  even 
on  that  date  there  was  any  preferred  stock  of  the  Starrett 
Television  Corporation  in  being,  actually  issued?  A.  I 
don’t  know. 

Q.  Mr.  Williams  questioned  you,  Mr.  Fein,  relative  to 
a  meeting  that  was  held  on  May  3,  1950,  at  which  I  believe 
you  said  that  Mr.  Freidus,  Mr.  Schneider,  Mr.  Daniels  and 
yourself  were  present.  A.  And  Harry  Mandell. 

Q.  And  Harry  Mandell.  Where  was  this  meeting  held, 
sir?  A.  On  the  ninth  floor  of  the  Starrett  Lehigh  Building. 

Q.  And  what  was  the  subject  discussed  there  at  this 

1199  particular  meeting?  Tell  us  as  best  you  can  the  details  of 
the  conversations  that  went  on. 

The  Court:  Well,  now,  wait  a  minute.  You  are 
opening  up  a  whole  new  line  of  inquiry. 

Mr.  Hantman:  Mr.  Williams  asked  him - 

The  Court:  You  mav  do  it,  hut  vou  are  aware  of 
the  fact  that  if  you  do  it,  it  gives  the  other  side  the 
right  of  cross-examination  on  new  matter.  It  is  up 
to  you,  sir. 

Mr.  Hantman:  1  understand  Mr.  Williams  has  in¬ 
terrogated  the  witness  on  it  and  I  am  prepared  to  let 
him  go  into  it. 

The  Court:  All  right,  go  ahead,  sir. 

1200  [679]  By  Mr.  Hantman. 

Q.  Tell  us  what  was  discussed  at  that  meeting,  as  best 
you  can  recall  now.  A.  This  was  not  a  prearranged  meet¬ 
ing.  Murrav  Daniels  and  T  were  called  down  verv  late  in 
the  afternoon  to  Mr.  Freidus’  office  on  the  ninth  floor,  and 
when  we  walked  in  there  was  Harry  Mandell  sitting  in  one 
room.  I  believe  Ted  Schneider  was  already  there  or  was 
around  the  place,  and  the  meeting  got  under  way  very 
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shortly  thereafter.  It  developed  later  on  the  purpose  of 
the  meeting  was  for  us  to  sign  certain  papers  in  which  we 
gave  over  our  stock  to  Mr.  Freidus.  Just  leaving  out  a 
lot  of  details,  the  meeting  took  several  hours. 

Q.  Don’t  leave  anything  out,  sir.  Give  us  all  the  details. 

Give  us  the  best  vou  can  recall  that. 

%>  i 

Mr.  Williams:  Do  vou  want  the  details  of  seven 
hours,  if  the  Court  please? 

The  Court:  No.  I  think  you  ought  to  confine  it  to 
what  is  charged  in  the  indictment  and  not  wander 
around. 

Mr.  Hantman :  It  is,  your  Honor.  I  think  the  proof  ^202 
will  show - 

The  Court:  You  ask  the  questions  on  which  you 
elicit  testimony  bearing  on  the  indictment;  otherwise 
we  may  get  into  many  extraneous  matters. 

Mr.  Hantman:  All  right,  your  Honor,  I  will  re¬ 
frame  the  question. 

[680]  By  Mr.  Hantman. 

Q.  What  conversations  did  you  and  the  other  persons 
you  mentioned,  including  the  defendant  Freidus,  have  con¬ 
cerning  the  preparation  of  the  May  4,  1950  financial  state¬ 
ment  which  you  signed,  reflecting  the  corporation’s  finan¬ 
cial  status  as  of  February  28,  1950?  A.  Well,  on  that  night 
we  didn’t  know  of  any  dated  statement.  There  w'as  no  1203 
statement  in  existence  that  "we  knew  of.  Ted  Schneider 
told  us  that  we  had  to  sign  certain  papers  in  order  for  him 
to  finish  the  preparation  of  a  financial  statement  which 
Freidus  had  asked  him  to  prepare. 

Q.  Who  is  the  “we”  you  are  referring  to?  A.  Murray 
Daniels  and  I  had  to  sign  certain  papers. 

Q.  All  right.  A.  And  after  a  lot  of  wrangling - 
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Mr.  Williams :  If  the  Court  please,  I  object  to  more 
testimony  from  Mr.  Schneider.  I  think  Schneider 
ought  to  be  called  here  by  the  Government. 

The  Court:  Either  side  may  call  him.  Put  a  sub¬ 
poena  out.  Go  on  with  your  testimony. 

Mr.  Williams:  Is  this  in  the  presence  of  the  de¬ 
fendant? 

Mr.  Hantman:  That  is  what  he  said. 

The  Court :  That  is  what  he  said.  Go  ahead,  sir. 

The  Witness:  Murray  Daniels  and  I  objected  to 
signing  certain  papers.  But  finally,  after  a  lot  of  dis¬ 
cussions  back  [681]  and  forth,  we  did  sign  these  papers. 

1205  Ted  Schneider,  I  believe,  was  about  ready  to  leave  for 
Florida  or  go  out  of  town,  anyway,  and  he  said  he  could 
not  prepare  his  financial  statement  until  we  had  signed 
our  papers  saying  to  Freidus  that,  you  know  why  that 
can’t  be  done.  We  did  sign  the  papers  that  night, 
and  the  next  day  we  got  a  financial  statement.  There 
were  various  papers  prepared  that  night  which  Harry 
Mandell  himself  typed  on  a  typewriter. 

By  Mr.  Hantman. 

Q.  Now,  Mr.  Williams  asked  you  about  certain  donations 
to  surplus  account  which  Mr.  Freidus  made  in  ’49,  namely, 
the  amount  of  $160,394.81.  After  that  donation  was  al- 
legedlv  made,  did  vou  ever  hear  Freidus  make  the  state- 

1206  ment  that  he  would  make  no  further  donations  to  surplus 
until  he  had  all  the  stock  of  that  corporation  in  his  posses¬ 
sion?  A.  I  heard  it  in  court  later  on.  1  didn’t  hear  it. 

Q.  Where  was  that,  sir?  A.  In  the  New  York  Supreme 
Court. 

Q.  And  you  didn’t  turn  over  the  stock  until  May  3,  1950, 
you  and  Mr.  Daniels?  A.  I  never  had  the  stock. 

Q.  You  didn’t  authorize  its  being  signed  over  to  Mr. 
Freidus?  A.  That  is  right. 

Q.  Until  May  3,  1950?  [682]  A.  That  is  right. 
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Mr.  Hantman:  No  further  questions. 

Mr.  Williams:  Would  you  give  me  back  my  ex¬ 
hibits  now  for  recross-examination? 

Mr.  Hantman:  Yes,  sir,  be  glad  to. 

The  Government  would  like  to  offer  its  Exhibit  No. 

27  in  evidence,  your  Honor. 

The  Court:  Has  the  defense  seen  it? 

Mr.  Hantman :  Yes. 

The  Court:  Any  objection? 

Mr.  Margiotti:  No. 

Mr.  Williams:  No,  sir. 

The  Court:  Let  it  be  received. 

(Government’s  Exhibit  No.  27  was  received  in  evi-  1208 
dence. 

Recross-examination  by  Mr.  Williams. 

Q.  Now,  at  the  meeting  that  was  held  in  November,  at 

w’hich  this  discussion  took  place  concerning  the  issuance  of 

preferred  stock,  it  was  agreed  that  your  agreement  to  issue 

it  should  be  a  retroactive  agreement  to  September  30 ;  isn’t 

that  correct?  A.  No.  There  was  no  discussion  about  anv 

*■ 

dates. 

Q.  Well,  when  you  signed  your  name  to  Government’s 
Exhibit  No.  26,  it  was  dated  September  30,  1949,  wasn’t  it? 

A.  Yes,  but  there  was  no  discussion  about  it. 

[683]  Q.  What  did  you  think  the  purpose  of  the  date 
being  September  30,  1949,  was? 

Mr.  Hantman :  I  object  to  what  he  thought. 

The  Court:  No.  We  are  entitled  to  know  what 
transpired.  I  will  overrule  you. 

The  Witness:  I  didn’t  give  it  any  thought.  I  just 
assumed  that  they  wanted  that  date,  that  is  all. 
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By  Mr.  Williams. 

Q.  And  then  thereafter,  on  September  30,  when  the  state¬ 
ment  was  issued  effective  September  30,  it  showed  this  pre¬ 
ferred  stock,  didn’t  it?  A.  That  is  right. 

Q.  Now,  Mr.  Hantman  asked  you  on  direct  examination, 
do  you  know  whether  the  preferred  stock  was  ever  issued, 
and  you  answered  no.  Is  that  right?  A.  That  is  right. 

Q.  As  a  matter  of  fact,  Mr.  Fein,  you  know,  do  you  not, 
that  in  your  very  case,  Mitchell  Fein  against  Jacob  Freidtis, 
in  which  you  sought  together  with  Murray  Daniels  for  the 
recovery  of  your  stock  or  half  a  million  dollars  for  it, 
that  the  New  York  Court  of  Appeals  found  as  a  fact  that 
the  preferred  stock  was  issued  as  of  that  time? 

Mr.  Hantman:  I  object  to  that,  your  Honor. 

The  Court:  Do  you  gentlemen  have  a  copy  of  the 
court’s  opinion? 

[684]  Mr.  Williams:  Yes,  sir,  we  do. 

The  Court :  Ts  it  in  form  for  receipt  by  this  Court  ? 

Mr.  Williams:  I  believe  it  is,  sir. 

The  Court:  If  it  is,  I  will  judicially  notice  it. 

Mr.  Williams:  We  are  prepared  to  prove  it  through 
this  witness,  if  necessary. 

The  Court:  Tt  depends  on  his  answer.  The  better 
evidence,  of  course,  would  be  the  opinion.  If  it  is 
properly  authenticated,  it  will  speak  for  itself. 

Mr.  Williams:  This  is  the  opinion  of  the  Appellate 
Division  of  the  New  York  Supreme  Court,  affirmed  by 
the  Court  of  Appeals,  which  is  the  highest  court  in 
New  York  State.  Here  is  a  certified  copy  of  it,  your 
Honor. 

The  Court:  You  can  ask  the  witness  if  he  knows, 
independent  of  the  opinion,  and  he  may  answer;  if  not, 
if  you  will  give  me  the  properly  authenticated  opinion, 
l  will  make  a  ruling  from  the  bench. 
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By  Mr.  Williams. 
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Le  it  is.  Defendant  Freidus  Exhibit  8,  I  be- 

FrlSs^StV^^r!.0  WaS  marked  Defendant 
r  retftus  Exhibit  No.  8  for  Identification.) 

By  Mr.  Williams. 

towhiEoT,’M™,"  Vf’,,r  «. 

it  with  him  thaMhe  h**01?1  \°Ur  lawyer  w}ien  y°u  discussed 
as  ^specific  fact  that  the  preferred  stock  had  been  tsuedt 

The  Court:  Issued  when’  That  ic  ■ 

ortlieen'dtf  V\n?  ^  °f  Septem^  3^949, 

or  the  end  of  November,  1949,  or  when? 

Court  J  ,U'amS'-  Found  that  ‘t  was  issued,  if  the 
Court  please,  and  outstanding  in  March  of  1950. 

Ihe  Court:  March  of  1950? 

Mr.  Williams:  Yes,  sir 

The  Court:  That  is  all  right.  Go  ahead. 
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By  Mr.  Williams. 

[686]  Q.  Did  you  find  that?  A.  No.  He  only  called  and 
told  me  we  lost  and  that  was  the  end  of  it. 

Mr.  Williams:  Your  Honor,  we,  of  course,  would 
like  to  offer  this,  provided  we  can  do  so  without  waiv¬ 
ing  any  rights  that  we  may  have  at  the  conclusion  of 
the  Government’s  case. 

The  Court:  If  it  is  properly  authenticated,  at  the 
appropriate  time,  you  can  draw  it  to  the  attention  of 
the  Court.  Is  there  anything  further  from  the  wit¬ 
ness? 

Further  recross-e.raminotion  by  Mr.  Collins. 

Q.  Mr.  Fein,  the  May  4th  financial  statement  made  re¬ 
flecting  the  financial  condition  as  of  February  29,  1950,  Mr. 
Knohl  had  nothing  to  do  with  the  making  of  that,  did  he? 
A.  Not  to  my  knowledge. 

Q.  You  would  have  known  about  it,  would  you  not,  sir? 
A.  I  might  have.  I  might  not  have.  It  is  possible. 

Mr.  Collins:  That  is  all. 

The  Court:  Very  well,  you  may  be  finally  excused. 

****** 


[690]  Proceedings. 

The  Court:  Are  you  ready,  gentlemen? 

(Thereupon  counsel  approached  the  bench,  and  out  of 

the  hearing  of  the  jury,  the  following  occurred:) 

Mr.  Williams:  Your  Honor,  please  don’t  get  mad  with 

me  this  morning  for  being  overly  persistent  but  now  that 

1  do  have  the  record  I  did  want  to  show  your  Honor  what 

I  had  in  mind  and  I  don’t  think  I  made  it  verv  clear  ves- 

•  % 

terday. 


407a 


Mitchell  Fein — For  Government — Recross.  1219 


Your  Honor,  as  your  Honor  pointed  out,  the  question 
was :  : 

“Tell  us  the  details  of  your  conversation  with  Frei- 
dus  concerning  your  call  to  Schneider.” 

There  was  no  doubt  about  that,  that  was  the  question. 

Now,  when  he  answers  it,  he  begins  to  relate  what  he 
had  done.  He  says: 

“I  called  Schneider  to  get  him  to  put  the  statement 
either  on  his  accounting  stationery  or  to  have  it  cer¬ 
tified.  I  was  told  before  that,  I  believe  by  Daniels, 
that  the  Credit  Office  for  whom  the  copy  was  intended 
would  not  accept  the  statement  unless  it  was  certified.  1220 
T  called  Schneider  to  tell  him  about  it.  Mr.  Schneider 
told  me  he  wouldn’t  certify  it.” 

Now  here,  your  Honor,  for  the  first  time,  he  begins  to 
relate  the  details  of  his  conversation  with  Freidus:  He 
says : 

[691]  “I  therefore  called  Freidus  to  tell  him  will  he 
please  call  Mr.  Schneider  and  get  him  to  certify  it  or 
put  it  on  his  accounting  stationery.” 

Now  there  is  no  doubt,  your  Honor,  that  this  is  respon¬ 
sive  to  the  question.  He  tells  what  he  said  to  Freidus. 

But  preliminary  to  that,  he  relates  things  that  happened 
not  in  Freidus’  presence  at  all,  which  are  hearsay.  \22X 

Mr.  Hantinan :  May  I  say  to  your  Honor  that  in  discuss¬ 
ing  this  with  the  witness  prior  to  coming  in,  he  told  me  he 
told  Freidus  all  of  the  details  of  his  conversation  with 
Schneider  and  that  was  why  I  put  that  very  question  to 
him  and  I  am  sure  the  witness  in  relating  these  facts  to  the 
Court  was  telling  us  of  his  conversation  with  Mr.  Freidus. 

Mr.  Williams:  All  he  said  here  was: 

“I  called  Freidus  to  tell  him  will  he  please  call 
Schneider  and  get  him  to  certify  it.” 
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But  here  is  where  I  moved  to  strike  it  at  that  time,  your 
Honor.  This  section,  which  is  really  a  relation  of  facts 
outside  the  presence  of  Freidus. 

The  Court:  I  am  prepared  to  rule. 

The  Court  adheres  to  its  prior  rulings  for  several  rea¬ 
sons  : 

1.  The  Court  is  quite  convinced  that  the  Government  at 
this  point  has  shown  a  prima  facie  conspiracy  between  the 
two  men  on  trial,  plus  the  averment  of  the  indictment  with 
[G92]  other  persons  to  the  Grand  Jury  unknown.  Accord¬ 
ingly,  the  Court  rules  that  the  answer  is  responsive  to  the 
question,  no  objections  was  made  at  the  time,  even  if  it 
were  hearsay  in  character,  as  evidenced  or  as  argued  by 
counsel,  it  is  admissible  under  the  conspiracy  charge  which 
the  Court  ruled  at  the  time  it  was,  being  responsive,  ma¬ 
terial,  being  competent  and  being  under  the  conspiracy 
charge. 

The  Court  still  adheres  to  its  ruling. 

Mr.  Margiotti:  If  your  Honor  please,  in  behalf  of  the 
defendant  Knohl,  I  want  to  be  considered  as  waiving  any 
argument  or  agreeing  with  the  Court  at  this  time,  that  the 
Government  has  shown  a  prima  facie  case  of  conspiracy, 
and  it  is  our  contention  that  they  haven't  shown  any  con¬ 
spiracy  at  all  and  ask  that  the  question  will  be  handled  at 
the  proper  time.  Since  the  Court  has  made  that  statement 
I  want  to  protect  myself. 

The  Court:  There  is  enough  evidence  in  the  case  to  lead 
this  Court  to  believe  that  there  has  been  a  prima  facie  show¬ 
ing  and  accordingly  under  the  law  of  conspiracy  then  state¬ 
ments  of  the  others  are  competent. 

Mr.  Margiotti :  Under  the  Court’s  theory,  you  are  right, 
but  I  don't  want  to  consider  it  admitted  that  the  Govern¬ 
ment  has  shown  that.  1  want  to  argue  that  at  the  proper 
time. 

#  #  *  *  m  m 
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[695]  Thereupon,  Raymond  G.  Burnett,  called  as  a  wit¬ 
ness  for  and  on  behalf  of  the  Government,  having;  first  been 
duly  sworn,  was  examined  and  testified  as  follows : 

Direct  examin-ation  by  Mr.  Hantman. 

Q.  Will  you  give  us  your  name  and  address,  please? 
Raymond  G.  Burnet. 

Q.  Will  you  keep  your  voice  up,  Mr.  Burnet?  The  jurors 
at  the  far  end  would  like  to  hear  you.  A.  90  Rockwood  Lane, 
Greenwich,  Connecticut. 

Q.  What  is  your  occupation,  Mr.  Burnet?  A.  Well,  I  have 
been  a  corporation  executive;  presently  unemployed. 

Q.  Did  you  ever  hear  of  a  firm  called  the  Starrett  Tele¬ 
vision  Corporation?  A.  I  did. 

Q.  Were  you  ever  associated  with  that  firm  in  any  capa¬ 
city?  A.  I  was. 

Q.  Over  what  period  of  time,  sir?  A.  From  June  5,  1950 
through  March  30,  1951. 

Q.  What  position  did  you  hold  with  the  firm  during  that 
period  of  time,  sir?  [696]  A.  President  and  Treasurer. 

Q.  How  did  you  happen  to  become  employed  by  that  firm? 
A.  The  arrangements  were  made  with  one  Mr.  Jacob 
Freidus. 

Q.  Where  was  that,  sir,  and  when?  A.  I  don’t  get  that. 

Q.  Where  were  those  arrangements  made,  and  when? 
A.  Well,  there  were  several  telephone  conversations  with 
me,  then  residing  in  Winetka,  Illinois,  and  upon  his  invita¬ 
tion  I  visited  him  first  in  New  York  Citv  on  Mav  6,  1950.  1 

Q.  Will  you  rise,  Mr.  Freidus?  Is  this  the  gentleman  that 
you  are  referring  to?  A.  That  is  right. 

Q.  Did  you  have  any  conversations  with  Mr.  Freidus 
when  you  discussed  this  matter  with  him  in  New  York,  sir  ? 
A.  A  great  deal. 

Q.  Will  you  tell  us  generally  any  conversation  you  had 
with  him  relative  to  the  Starrett  Television  Corporation, 
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your  prospective  employment  by  them?  A.  Well,  naturally, 
I  was  quite  interested  in  the  possibilities  and  the  future  of 
that  company  and  its  activity.  He  apparently  was  inter¬ 
ested  in  getting  someone  to  head  the  company  in  its  general 
purposes. 

[697]  Q.  Had  you  had  any  prior  experience  in  that  par¬ 
ticular  field,  sir?  A.  Very  much  so. 

Q.  Will  you  tell  us  just  generally  what  your  past  experi¬ 
ence  had  been?  A.  I  put  25  years  in  with  the  Zenith  Radio 
Corporation  in  Chicago,  Illinois.  When  T  resigned  on  Sep¬ 
tember  30, 1949, 1  then  held  the  position  of  Secretary,  Comp¬ 
troller  and  Assistant  Treasurer,  and  was  an  officer  or  a 

1229  Director  in  all  of  their  subsidiaries. 

Q.  Will  you  continue,  please,  and  tell  us  the  details  con¬ 
cerning  your  employment  by  the  Starrett  Television  Cor¬ 
poration,  when  you  were  conferring  on  this  matter  with  Mr. 
Freidus?  A.  Well,  we  discussed  the  financial  condition  of 
the  company,  the  figures  that  T  had  seen,  the  possibilities  of 
additional  finances  which  would  be  required  with  the  normal 
expansion. 

Mr.  Collins:  Your  Honor,  before  this  witness  con¬ 
tinues,  may  it  be  understood  this  line  of  testimony  does 
not  apply  to  the  defendant  Knohl? 

The  Court :  Well,  we  have  had  a  bench  conference. 
The  Court  has  made  an  indicated  ruling.  I  am  letting 
it  in  under  that  second  count. 

1230  When  was  it  you  first  contacted  Mr.  Freidus  with 
regard  [698]  to  this  job? 

The  Witness :  Tn  person  ? 

The  Court :  In  any  manner. 

The  Witness.  I  would  say  early  April,  by  telephone, 
he  called  me. 

The  Court:  April  of  what  year? 

The  Witness :  April,  1 950. 

The  Court:  1950? 
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The  Witness :  Yes. 

Mr.  Collins :  That  is  prior. 

The  Court :  Yes,  but  the  averment  is  under  a  vide¬ 
licet  that  it  does  go  from  July  through  November  1  and 
accordingly  the  Court  is  allowing  a  latitude  there  which 
I  think  this  testimony  comes  under. 

Mr.  Collins :  Might  we  approach  the  bench,  sir? 

(Thereupon,  at  the  bench,  out  of  the  hearing  of  the 
jury,  the  following  occurred:) 

Mr.  Collins :  If  your  Honor  please,  there  is  certainly 
no  averment  in  the  indictment  and  I  don’t  think  the 
Government  is  going  to  contend  that  as  part  of  the 
conspiracy,  if  there  was  one,  that  the  employment  of 
this  man  was  an  element  in  it. 

The  Court:  I  don’t  know  what  it  will  show.  I  as¬ 
sume  it  is  a  circumstance  being  offered  for  some  definite 
purpose. 

Mr.  Hantman :  Yes,  your  Honor,  it  is. 

[699]  Mr.  Collins:  He  is  offering  it  as  I  could  con¬ 
ceive  the  picture  at  the  moment  on  the  question  of  the 
financial  condition  and  the  representations  as  having 
been  made  by  the  defendant  Freidus. 

Mr.  Margiotti :  And  the  knowledge  that  Freidus  had. 

Mr.  Collins:  In  other  words,  it  might  impute  knowl¬ 
edge  to  Freidus  but  I  don’t  see  how  under  any  circum¬ 
stances  from  a  conspiracy  viewpoint  or  otherwise  it 
could  impute  a  knowledge  of  things  that  were  said  there 
or  an  authorization  for  the  things  that  were  said  there 
by  the  defendant  Knohl. 

The  Court:  Tt  will  be  an  issue  for  the  jury  if  they 
believe  that  a  conspiracy  was  in  being  at  the  time.  Of 
course,  all  statements  made  to  either  one  or  both  or  any 
member  of  the  conspiracy  is  admissible. 

Mr.  Collins :  Your  Honor,  according  to  the  evidence, 
at  the  time  of  this  conversation,  there  had  not,  accord¬ 
ing  to  the  Government’s  own  testimony,  been  the  very 
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first  meeting  involving  the  subject  matter  here.  That 
was  in  July,  when  Mr.  Cunningham  met  these  people 
in  Washington.  That  was  the  first  contact  on  the  sub¬ 
ject  matter  of  the  so-called  Aireon  proposition. 

So  this  is  considerably  prior  to  that  time. 

The  Court:  1  don't  think  it  is  sufficiently  prior  to 
that  time  to  make  anv  material  difference. 

Mr.  Collins :  It  was  two  months  at  least. 

[700]  The  Court:  I  will  adhere  to  my  ruling. 

Mr.  Margiotti :  Your  Honor,  so  we  will  get  our 
position  on  the  record,  it  is  our  position  that  the  testi¬ 
mony  that  is  being  offered,  if  admissible  at  all,  is  ad- 
1235  missible  against  Freidus  and  binding  on  Freidus  but 
not  on  Knohl,  for  the  reason  that  the  conspiracy  had 
not  begun  and  therefore  not  evidence  either  before  or 
after  the  termination  of  the  conspiracy  could  be  ad¬ 
mitted  against  Knohl  or  anv  declarations  made  bv 
Freidus  could  affect  Knohl. 

The  Court:  I  understand  the  general  legal  position 
of  both  sides.  If  there  were  just  the  straight  second 
count,  we  would  have  a  serious  problem  but  I  do  be¬ 
lieve  that  in  the  averment  under  the  conspiracy  case, 
with  the  latitude  allowed  under  the  videlicet  and  with 
the  Court  making  the  ruling  that  there  is  a  prima  facie 
showing  of  a  conspiracy,  I  do  think  in  point  of  time  this 
is  relevant  and  I  do  think  it  is  competent  and  that  is 
subject  to  your  objection. 

I  am  going  to,  of  course,  when  I  get  to,  if  we  ever 
reach  the  point  of  charging  the  jury,  T  will  have  to  in¬ 
struct  them - 

Mr.  Margiotti:  I  hope  you  won't. 

The  Court :  — that  they  must  first  find  that  the  con¬ 
spiracy  existed  before  the  statements  of  one  will  be¬ 
come  material  and  binding  upon  the  other. 

Mr.  Margiotti:  That  is  right. 


413a 


Raymond  G.  Burnett — For  Government — Direct. 


[701]  (Thereupon  counsel  returned  to  the  trial 
table.) 

i 

By  Mr.  Hantman . 

Q.  You  mentioned,  Mr.  Burnet,  just  prior  to  the  bench 
conference,  that  you  were  discussing  with  Mr.  Freidus  the 
financial  position  of  the  Starrett  Television  Corporation 
and  that  you  had  some  figures. 

What  kind  of  figures,  sir? 

A.  Well,  I  in  confidence  had  received  a  report  of  the 
National  Credit  Office. 

Q.  What  kind  of  a  report  was  it,  sir,  that  you  recall?  A. 
It  wasn’t  verv  satisfactory. 

Q.  No,  I  am  not  asking  you  to  characterize  it,  sir.  Just 
what  kind  of  a  report  was  it  ?  Was  it  a  financial  statement, 
a  sheet  of  figures,  or  what? 

Mr.  Margiotti :  I  ask  that  that  statement  be  stricken 
from  the  record. 

The  Court:  Yes,  that  last  statement  the  witness 
made  about  it  not  being  a  good  report  is  on  the  motion 
of  the  defense  counsel  stricken,  and  you  as  the  jury 
are  instructed  to  disregard  it,  and  it  is  not  responsive 
to  the  question. 

Now,  the  pending  question  is  what  type. 

By  Mr.  Hantman. 

Q.  Yes,  what  kind  of  a  statement  was  it?  Was  it  a  finan¬ 
cial  statement,  sir?  A.  There  was  a  financial  statement  at¬ 
tached. 

[702]  Q.  And  as  of  what  date,  that  you  recall?  A.  As  of 
February  28,  1950. 

Q.  T  show  you  Government’s  Exhibit  15-A,  which  is  in 
evidence,  and  ask  you  whether  this  is  the  statement  vou  had 
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at  the  time  vou  discussed  this  matter  with  Mr.  Freidus?  A. 
•> 

It  is  a  copy  of  the  same  statement  I  saw,  but  not  in  the  same 
form. 

Q.  Now,  will  you  tell  us,  as  you  can  best  recall  it  now  sir, 
what  Mr.  Freidus  told  you  and  what  replies,  if  any,  you 
made  concerning  the  then  financial  condition  of  the  Starrett 
Television  Corporation?  A.  He  told  me  that  the  company 
had  been  consistently  losing  monev  and  that  there  were 
plans  for  expansion,  they  then  having  moved  from  smaller 
quarters  on  the  18th  floor  to  the  space  they  were  then  setting 
up  on  the  14th  floor,  and  that  there  was  plenty  of  money 
available  for  the  expansion  as  needs  required  from  time  to 
time. 

I  questioned  then  the  subject  of  only  there  being  $17,900 
worth  of  fixed  assets,  and  he  made  some  explanation  on  that. 

Q.  The  figure  on  the  financial  statement  there  is  $17,866 ; 
is  that  correct?  That  is  the  figure  you  are  referring  to?  A. 
$17,866. 

Q.  This  conversation  took  place  in  what  month  and  [7031 
what  vear,  sir?  A.  On  Mav  6th,  1950. 

Q.  I  take  it  you  were  subsequently  employed  by  the  Star¬ 
rett  Television  Company  as  you  have  indicated?  A.  That  is 
correct. 

Q.  Do  you  recall  the  date  that  you  entered  on  duty  with 
the  corporation?  A.  June  5,  1950. 

Q.  About  the  time  you  went  with  Starrett,  Mr.  Burnet, 
did  you  ever  have  occasion  to  learn  from  Mr.  Freidus  what 
1242  the  aetual  stock  issue  of  the  corporation  was?  A.  Well,  he 
and  I  had  had  some  conversation  prior  to  that.  In  fact,  in 
his  home  on  Tuesday,  May  9,  1950. 

Q.  Can  you  tell  us  the  details  of  that  conversation,  sir? 
A.  At  that  time  we  had  not  arrived  at  a  basis  of  salary  or 
compensation  and  during  that  negotiation  with  him,  T  in¬ 
quired  as  to  whether  there  might  be  a  possibility  of  my 
acquiring  some  of  the  stock  of  the  corporation,  either  then 
or  over  a  period  of  years  beyond. 
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He  explained  to  me  that  only  recently  had  he  obtained  all 
of  the  stock  back  in  his  name  and  that  he  would  not  permit 
any  part  of  it  to  go  to  anyone  from  that  point  forward. 

Q.  Did  he  tell  you  what  kind  of  stock  it  was  and  how  much 
of  it  he  had  then?  [704]  A.  He  told  me  there  were  200 
shares  of  no  par  common  stock. 

Q.  Now,  in  your  capacity  as  firm  President,  Mr.  Burnet, 
did  you  have  access  to  Starrett’s  corporate  books?  A.  I  did. 

Q.  Did  you  have  occasion  to  examine  them  during  the 
course  of  your  association  with  the  corporation?  A.  I  did. 

Q.  Can  you  tell  us  as  you  best  recall  what  the  condition  of 
the  books  was  when  you  took  over  on  June  5,  1950? 

1244 

Mr.  Margiotti :  If  the  Court  please,  that  calls  for  a 
conclusion,  and  the  best  evidence  is  the  books.  The 
books  are  not  available. 

The  Court :  The  only  thing  is,  the  corporate  books  is 
such  a  broad  term. 

Do  you  mean  the  minute  books,  stock  books,  financial 
books,  sales  books? 

i 

By  Mr.  IT  an  tm  an. 

Q.  Will  you  tell  us  whether  you  had  occasion  to  examine 
the  general  ledgers  and  general  journals  of  the  corporation? 

A.  I  did. 

Q.  From  the  time  of  its  inception  up  until  the  time  you 
joined  the  corporation?  A.  I  would  have  those  books  that  1245 
were  available  going  back,  T  believe,  to  1947  or  1948,  for 
inspection,  on  any  [705]  question  that  T  had.  They  would 
be  ledgers,  journals,  cash  books,  check  registers,  cheek 
stubs. 

Q.  Can  you  tell  us  generally  what  the  condition  of  the 
books  was  as  a  result  of  your  examination? 

Mr.  Margiotti:  I  renew  my  objection. 

The  Court:  When  did  you  last  see  the  books  and 
records? 
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The  Witness:  When  did  I  last  see  them? 

The  Court:  Yes,  sir. 

The  Witness:  During  March  of  1951. 

The  Court:  May  I  ask  you,  Mr.  District  Attorney, 
to  which  particular  books  are  you  directing  this  wit¬ 
ness’  attention? 

Mr.  Hantman:  Any  of  the  books  that  the  witness 
has  had  occasion  to  examine,  your  Honor. 

The  Court :  I  think  the  question  is  too  broad.  There 
is  no  show’  of  the  absence  of  the  books.  The  witness 
has  stated  that  he  saw’  them,  the  covering  records,  as 
far  back  as  1947,  w’hich  only  is  incompetent.  I  am 
going  to  sustain  the  objection. 

Mr.  Hantman:  May  I  reframe  the  question? 

The  Court:  Yes.  It  seems  to  me  that  we  should 
get  to  w’hat  you  are  concerned  with  in  the  indictment. 

By  Mr.  Hantman. 

Did  you  have  occasion  to  examine - 

The  Court :  I  might  say  to  you,  Mr.  Burnet,  do  not 
[706]  testify  to  anything  beyond  the  spring  of  1950  as 
to  wiiat  books  and  records. 

The  Witness:  Beyond  the  spring  of  1950? 

The  Court:  Yes,  sir.  1947  w^ould  not  concern  the 
jury,  or  1948  or  1949. 

The  Witness:  You  mean  prior  to  the  spring  of 
1950? 

The  Court:  Yes,  sir. 

As  I  understand  it,  you  w’ere  having  this  conversa¬ 
tion  in  May  of  1950. 

The  Witness:  That  is  right. 

The  Court:  Just  before  the  summer  began. 

The  Witness:  That  is  right. 
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By  Mr.  Hantman. 

Q.  Did  you  have  occasion  to  examine  the  Starrett  Cor¬ 
poration  books,  particularly  their  ledgers  and  journals,  as 
of  1950,  and  with  particular  reference  to  the  spring  of  1950, 
going  forward?  A.  I  did. 

Q.  Can  you  tell  us  the  condition  of  the  books  when  you 
examined  them,  sir? 

Mr.  Margiotti:  The  books  should  be  subpoenaed. 

This  is  a  corporation. 

###### 

[709]  The  Court:  I  will  have  to  sustain  the  objec-  1250 
tion  at  that  point. 

Mr.  Hantman:  Very  well,  I  won’t  press  it,  your 
Honor. 

(Thereupon  the  counsel  returned  to  the  trial  table.) 

By  Mr.  Hantman. 

Q.  Mr.  Burnet,  I  show  you  the  Government’s  Exhibit 
No.  5  in  evidence,  which  is  a  check  made  out  to  the  RFC 
in  the  sum  of  $15,000.  Do  you  recall  ever  having  a  con¬ 
versation  with  Mr.  Freidus  concerning  that  instrument, 
sir  ?  A.  Quite  some  time  after  this  date. 

Q.  When  do  you  recall  having  a  conversation  with  Mr. 
Freidus  concerning  that  check?  A.  In  early  October. 

Q.  Of  what  year,  sir?  A.  1950. 

Q.  What,  if  anything,  did  you  and  Mr.  Freidus  discuss 
in  that  connection?  A.  When  T  learned  of  the  nature — — 

Mr.  Margiotti:  We  object  to  when  he  learned. 

The  Court:  That  is  what  we  call  a  conclusion,  Mr. 
Burnet,  but  you  did  have  some  information  and  then 
did  vou  discuss  it  with  Mr.  Freidus? 
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1253 


The  Witness:  My  point,  your  Honor,  was  that  I 
had  not  known  of  the  existence  of  the  check.  When  1 
learned  of  it  [710]  and  its  nature,  then  I  had  a  con¬ 
versation  with  Mr.  Freidus. 

The  Court:  Yerv  well,  then,  vou  mav  continue  from 
that  point. 

The  Witness:  It  seems  that - 

The  Court :  Tell  us  what  you  said  to  him. 

Because  “when  I  learned,”  and  “it  seemed” — those 
are  what  we  call  conclusions.  What  we  are  trying  to 
get  at  is  the  evidence.  What  didv  ou  sav  to  Mr.  Freidus 
and  what,  if  anything,  did  he  say  to  you? 

The  Witness:  I  asked  him  for  more  details  of  the 
use  of  this  check,  what  the  purpose  was,  and  then  we 
discussed  an  item  that  he  instructed  the  accountant  in 
the  manner  of  use  or  showing  of  this  check  in  corporate 
records.  I  objected  to  that  and  told  him  that  it  would 
not  become  a  part  of  the  cash  on  hand  of  the  corpora¬ 
tion. 
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By  Mr.  Hantman. 

Q.  What  was  Mr.  Freidus  view  as  to  where  this  $15,000 
check  should  go  in  the  corporate  books?  A.  He  had  in¬ 
structed  the  accountant,  Mr.  Fellety - 

Mr.  Margiotti :  Wait  a  minute ;  do  you  know  that  ? 
The  Witness:  It  was  so  told  to  me  by  Mr.  Fellety 
before  I  talked  to  Mr.  Freidus. 

Mr.  Margiotti:  We  object  to  it  as  hearsay. 

By  Mr.  Hantman. 

Q.  Did  Mr.  Freidus  tell  you  or  did  he  express  his  [711] 
view  to  you  as  to  what  he  wanted  done  with  this  check? 
A.  Mr.  Freidus  acknowledged  that  conversation  with  Mr. 
Felletv  when  I  talked  to  him. 
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The  Court:  That  is  what  we  are  trying  to  get. 

T  will  sustain  the  objection. 

Tell  us  all  the  conversation,  what  was  said,  the 
substance  of  it. 

The  Court:  T  asked  Mr.  Freidus  what  the  purpose 
was  in  making  a  deposit  of  $15,000  with  the  Recon¬ 
struction  Finance  Corporation.  He  explained  that 
there  was  a  deal  out  in  Kansas  that  he  was  trying 
to  make. 

T  told  him  that  I  had  been  advised  by  the  accountant 
that  he  desired  this  to  be  carried  in  cash  on  hand.  I  told 
him  that  T  objected  to  that,  that  it  could  not  be  that 
way,  that  it  could  be  shown  as  advances,  which  is  the 
way  it  has  since  been  shown. 

By  Mr.  Hantman. 

Q.  Mr.  Burnet,  for  the  benefit  of  the  jury,  as  T  know’  his 
Honor  is  familiar  with  the  accounting  field,  tell  us  what 
vou  mean  bv  “cash  on  hand”?  A.  Well,  anv  statement  of 
assets  usually  starts  wdth  current  assets,  and  the  most 
current  is  cash  on  hand  and  in  the  bank. 

Q.  What  do  you  mean  by  cash  advances  ?  A.  If  the  com¬ 
pany  had  paid  to  any  supplier  or  to  [712]  any  representa¬ 
tive  any  sum  of  money  to  be  later  applied  on  the  billings 
of  materials  or  services,  that  is  w’hat  w*e  call  an  advance. 
Sometimes  they  have  advances  to  salesmen,  as  they  showed 
on  this  Exhibit  15. 

Q.  I  take  it  that  would  mean  that  that  w*as  money  or 
funds  that  the  corporation  no  longer  had  any  control  of? 
A.  Oh,  no,  such  advances  would  be  subject  to  accounting 
by  the  parties,  the  companies  or  the  individuals  who  have 
received  them. 

Q.  Can  you  tell  us,  if  you  recall,  sir,  what  statements, 
if  any,  Mr.  Freidus  made  when  you  suggested  that  this 
$15,000  check,  certified  check  to  the  RFC,  be  carried  as 
cash  on  hand.  A.  He  didn’t  like  it. 
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The  Court :  Tell  us  what  he  said  ? 

The  Witness:  “I  don’t  see  why  you  can’t  carry  it  as 
cash  on  hand.  It  is  a  certified  check.” 

Mr.  Williams:  Your  Honor,  this  is  far  outside  the 
scope  of  relevancy  here. 

The  Court:  No,  to  the  Court  it  is  quite  clear  it  is 
relevant. 

Mr.  Williams:  This  does  not  relate  to  the  February 
28th  statement  which  is  in  issue  here.  This  is  five 
months  after  the  February  28th  statement  and  lias  no 
bearing  on  it,  because  the  statement  was  already  in 
existence  at  that  time,  and  [713]  was  the  subject  matter 

1259  indictment. 

The  Court:  You  will  recall  there  was  another  date 
that  occurs  when  a  certain  letter  and  a  certain  state¬ 
ment  comes  into  Washington,  so  it  is  relevant. 

Mr.  Williams:  It  isn’t  the  statement  that  this  would 
have  any  effect  on  your  Honor,  because  that  statement 
has  been  prepared  months  before. 

The  Court :  The  Court  disagrees  with  you  on  it  and 
overrules  your  objection,  subject  to  your  objection. 

By  Mr.  Hantman. 

Q.  Did  you  ever  hear  of  a  firm  called  Aireon  Manufac¬ 
turing  Company  of  Kansas  City,  Kansas?  A.  Yes. 

Q.  When  was  the  first  time  you  heard  that  firm  men- 
12G0  tioned?  A.  My  memory  is,  it  is  about  the  latter  part  of 
September,  1950. 

Q.  Did  you  hear  the  name  mentioned  by  either  Mr. 
Freidus  or  Mr.  Knohl,  sir? 

Mr.  Margiotti:  That  is  objected  to  as  leading. 

Mr.  Hantman:  I  can  ask  the  direct  question,  if  you 
prefer,  your  Honor.  Could  you  tell  us  where  you 
heard  it? 

Mr.  Margiotti:  Yes. 
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By  Mr.  Hantman. 

Q.  Not  what  was  said,  now;  just  where  you  heard  it? 
[714]  A.  I  heard  it  first  over  the  telephone  from  a  rep¬ 
resentative  of  Dun  and  Bradstreet,  Inc. 

Q.  As  a  result  of  information  you  received,  sir,  did  you 
discuss  the  matter  at  all  with  Mr.  Freidus?  A.  I  did. 

Q.  When  was  that  and  where?  A.  As  T  recall,  in  the 
latter  part  of  September  of  1950,  in  his  office,  on  the  14th 
floor  of  the  Starrett-Lehigh  Building. 

Q.  Can  you  give  us  the  details  of  the  conversations  you 
had  with  Mr.  Freidus  on  that  occasion,  as  best  you  now 
recall?  A.  T  requested  that  he  tell  me  the  details  of  the 
transaction  then  under  development  since  Dun  &  Brad- 
street  had  told  me - 

Mr.  Williams:  T  object  to  what  Dun  &  Bradstreet 
told  him. 

The  Court:  Did  you  repeat  that  to  Mr.  Freidus? 

The  Witness :  I  did. 

The  Court:  Your  objection  is  out  of  order.  You 
are  overruled. 

By  Mr.  Hantman. 

Q.  Go  ahead,  Mr.  Burnet.  A.  The  inquiry  had  been 
made  on  behalf  of  one  of  their  clients,  a  steel  corporation, 
as  to  the  Starrett-Aireon  Corporation  [715]  in  Kansas 
City.  I  told  Dun  &  Bradstreet  I  would  discuss  it  with  Mr. 
Freidus  and  see  what  information  I  could  obtain,  that  I 
knew  nothing  of  it. 

Mr.  Freidus  answered  that  there  was  a  deal  going 
on,  that  he  felt  that  it  was  just  a  fishing  expedition  by 
Dun  &  Bradstreet,  that  somebody  was  trying  to  learn  some¬ 
thing  of  what  their  plans  were. 

That  is  all  I  was  able  to  tell  Dun  &  Bradstreet. 
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Q.  Do  you  recall  any  later  conversations  with  Mr.  Freidus 
concerning  this  matter?  A.  Well,  there  was  a  later  con¬ 
versation  that  referred  to  the  prospective  deal. 

Q.  Will  you  tell  us  where  and  when  you  had  this  later 
conversation  with  Mr.  Freidus,  sir?  A.  In  Mr.  Freidus’ 
office,  I  would  say  in  the  early  part  or  possibly  the  middle 
of  October  of  1950. 

Q.  Will  you  give  us  as  best  you  recall,  Mr.  Burnet,  the 
details  of  your  conversation  with  Mr.  Freidus  on  that  oc¬ 
casion?  A.  It  was  at  a  point  where  I  felt  the  office  needed 
additional  equipment  and  I  told  him  that  we  were  talking 
about  adding  two  adding  machines. 

Mr.  Freidus  says,  “No,  don’t  do  it.  There  is  plenty  of 
office  equipment,  including  adding  machines,  in  this  Kansas 
City  deal  which  I  may  get.” 

[716]  Q.  Mr.  Burnet,  did  you  know  that  the  Starrett 
Television  Corporation  had  submitted  a  bid  of  $600,000  for 
the  Aireon  plant  in  July,  1950?  A.  I  did  not  know  it  at  that 
time. 

Q.  Did  you  know  that  they  had  been  declared  the  suc¬ 
cessful  bidder  at  $700,000  for  this  property  in  September, 
1950?  A.  I  did  not  know  it  then. 

Q.  Were  you  as  President  of  the  corporation  ever  con¬ 
sulted  on  this  matter?  A.  I  was  not. 

Q.  Were  you  consulted  about  the  $15,000  check  which 
is  Government’s  Exhibit  No.  5,  at  the  time  it  was  drawn? 
A.  I  was  not. 

Q.  I  show  you  Government’s  Exhibit  No.  13  in  evidence 
which  is  an  $85,000  check  drawn  to  the  United  States  Treas¬ 
ury  dated  September  5,  1950,  and  ask  you  whether  you 
were  consulted  about  that  $85,000  check  at  any  time?  A.  I 
was  not. 

Q.  Did  you  ever  have  occasion  to  discuss  with  Mr. 
Freidus  the  bookkeeping  system  of  the  Starrett  Television 
Corporation?  A.  Yes. 
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Q.  When  and  where,  sir?  A.  In  his  office,  about  the 
third  week  of  June,  of  [717]  1950. 

Q.  Do  you  recall  the  details  of  your  conversation  with 
Mr.  Freidus  on  that  occasion?  A.  I  told  Mr.  Freidus  that 
the  books,  systems  and  procedures,  were  very  inadequate 
and  unsatisfactory  and  requested  permission  to  call  in  a 
man  by  the  name  of  Schneider,  Ted  Schneider,  who  was 
then  associated  with  J.  B.  Kass  &  Co.,  for  consultation 
and  for  the  planning  of  a  new  accounting  system,  including 
costs. 

He  agreed  to  that  and  we  proceeded  on  that  basis. 

Q.  Did  you  ever  set  up  a  new  system?  A.  We  did. 

Q.  Did  you  have  any  internal  financial  statements  pre-  -^(jg 
pared  while  you  were  at  the  Starrett  Television  Corpora¬ 
tion?  A.  Yes. 

Q.  When  was  that?  A.  I  believe  the  first  one  was  as  of 
August  31,  1950  and  I  believe  we  had  them  each  month 
then  thereafter.  The  last  one  I  saw  was  February  28, 1951. 

Q.  Did  you  discuss  the  contents  of  this  August  31,  1950, 
financial  statement  with  Mr.  Freidus  at  any  time,  sir?  A. 

Yes,  I  did. 

Q.  Would  you  tell  us  where  and  when  you  discussed  [718] 
this  statement  with  him?  A.  In  his  office.  I  would  say 
around  the  1st  of  October. 

The  Court:  That  is  August  31,  1950. 

Brf  Mr.  Hantman. 

1269 

Q.  I  show  you,  Mr.  Burnet,  Government  Exhibit  28  for 
Identification. 

(The  document  above  referred  to  was  marked  Gov¬ 
ernment  Exhibit  No.  28  for  Identification.) 

Q.  I  will  ask  you  whether  you  can  identify  that  docu¬ 
ment?  A.  I  can. 
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Q.  Will  you  tell  us  what  it  is,  sir?  A.  It  is  a  so-called 
pro  forma  balance  sheet  statement  as  of  August  31,  issued 
on  October  10,  over  my  signature. 

Q.  This  is  in  the  year  1950?  A.  That  is  right. 

Q.  And  that  is  your  signature,  is  that  right.  A.  That  is 
right.  It  is  a  reproduction  of  my  signature. 

Q.  Did  you  discuss  the  contents  of  that  financial  state¬ 
ment  with  Mr.  Freidus,  sir?  A.  Yes. 

Q.  When  and  where  did  you  discuss  the  contents  thereof 
with  him?  [719]  A.  About  the  1st  of  October,  in  his  office 
— that  is  1950. 

Q.  Tell  us  as  best  you  can  recall  it  now,  sir,  the  details 
1271  y°ur  conversations  with  Mr.  Freidus  on  that  date  at 
that  place  and  at  that  time.  A.  Before  the  preparation  of 
this  statement,  the  loans  payable  to  Jacob  Freidus  and 
Clair  Freidus  -were  rather  large  in  amount,  being  $765,000 
and  I  had  on  many  occasions  discussed  with  him  the  ad¬ 
visability  of  his  converting  the  major  part  of  that  loan  to 
preferred  stock. 

Mr.  Freidus  agreed  and  the  latter  part  of  September, 
then  we  discussed  the  preparation  of  this  statement  about 
the  1st  of  October,  that  there  would  be  $600,000  of  pre¬ 
ferred  stock  issued. 

Q.  You  say  Mr.  Freidus  agreed.  What  specifically  do 
you  recall  him  as  telling  you  about  that  preferred  stock? 
A.  “I  have  agreed  with  Ted  Schneider  and  so  advised  Mr. 
Harry  Mandell  to  arrange  this  matter  for  the  issuance  of 
preferred  stock  to  the  tune  of  $600,000.” 

Q.  Do  you  recall  any  further  conversation  with  Mr. 
Freidus  concerning  that  item?  A.  I  made  inquiries  on  sev¬ 
eral  occasions  as  to  why  the  stock  wasn’t  issued.  He  told 
me  to  contact  Ted  Schneider  or  Harry  Mandell  or  both. 

Q.  Do  you  recall,  Mr.  Burnet,  whether  you  indicated 
[720]  to  him  that  you  were  going  to  put  that  item  in  this 
particular  financial  statement  you  have?  A.  We  agreed 
that  it  would  be  done. 
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Mr.  Margiotti:  What  item? 

Mr.  Hantman:  Preferred  stock. 

By  Mr.  Hantman. 

Q.  How  much  preferred  stock  did  you  and  Mr.  Freidus 
agree  would  then  be  issued  or  was  to  be  issued?  A.  $600,000. 

Q.  Mr.  Burnet,  to  your  knowledge,  was  the  $600,000 
worth  of  preferred  stock  ever  issued?  A.  No,  there  was  a 
later  issue  but  not  at  that  time. 

Q.  Let’s  get  to  that,  sir. 

When  do  you  recall  the  Starrett  Television  Corporation 
issuing  preferred  stock?  A.  The  latter  part  of  November, 
1950. 


Mr.  Hantman:  Mark  these  two  certificates. 

(The  two  documents  above  referred  to  were  marked 
Government  Exhibits  Nos.  29  and  29- A  for  Identifi¬ 
cation.  ) 

By  Mr.  Hantman. 

Q.  Mr.  Burnet,  I  show  you  Exhibits  29  and  29-A  for 
marked  for  Identification,  and  ask  vou  whether  vou  can 
identify  those  instruments,  sir?  A.  Yes,  I  can. 

Q.  Would  you  tell  the  Court  and  jury  what  those  exhibits 
[721]  are,  sir?  A.  They  are  certificates  of  stock,  common 
stock,  no  par  value. 

Q.  Common  or  preferred?  A.  How? 

Q.  Common  or  preferred,  sir?  A.  Common  stock,  with¬ 
out  par  value,  Certificate  No.  3  being  for  4,000  shares  to 
Jacob  Freidus,  Certificate  No.  4  being  for  4,000  shares  to 
Clair  Freidus. 

Q.  I  want  you  to  look  at  these  certificates  again,  sir,  and 
tell  me  whether  they  are  common  stock  or  preferred  stock, 
if  you  will,  please?  A.  Common  stock - 
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Beg  pardon,  I  am  very  sorry — preferred  stock. 

Mr.  Margiotti:  We  object  to  the  District  Attorney 
pointing  out  something  to  the  witness.  That  is  lead¬ 
ing  the  witness.  The  witness  said  time  and  time  and 
time  again  that  it  was  common  stock. 

The  Court:  The  thing  the  Court  was  interested  in 
is  which  it  is,  is  it  common  or  preferred  stock? 

The  Witness:  Preferred  stock. 

The  Court:  And  you  were  in  error? 

The  Witness:  I  was  in  error. 

Mr.  Margiotti :  What  I  was  objecting  to  was  the 
-0, —  District  Attorney  pointing  to  it. 

[722]  The  Court:  I  will  overrule  the  objection. 

By  Mr.  Hantman. 

Q.  Now,  whose  handwriting  are  those  stock  certificates 
drawn  in?  A.  I  believe  them  to  be  the  handwriting  of  Miss 
Eleanor  Harris. 

Q.  Whose  signature  appears  at  the  bottom  of  those  cer¬ 
tificates?  A.  There  are  two  signatures,  one  of  Eleanor 
Harris  as  Secretary,  and  my  own  as  President. 

Q.  On  each  of  these  Exhibits  29  and  29-A  for  Identifi¬ 
cation?  A.  That  is  right. 

Q.  Can  you  tell  us  the  circumstances  under  which  you 
signed,  where  and  when?  A.  As  I  recall  it,  these  two  cer- 
1278  tificates  were  signed  in  the  month  of  February,  1951.  There 
were  signed  in  my  office  at  the  request  of  Miss  Harris. 
They  bore  the  date  of  the  30th  day  of  November,  1950,  and 
before  signing  them,  I  inquired  why  I  was  being  requested 
to  sign  them. 

Q.  Who  did  you  make  this  inquiry  of?  A.  Miss  Harris. 

Q.  Let’s  not  go  into  that.  Was  Mr.  Freidus  present 
then?  A.  No. 

[723]  Q.  As  a  result  of  your  conversation  with  Miss 
Harris  what  did  you  do,  if  anything?  A.  Well,  on  learning 
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the  previous  certificates  representing  the  same  shares  had 
been  destroyed,  I  signed  these. 

Mr.  Margiotti:  We  ask  this  answer  be  stricken 
out.  It  is  not  responsive.  It  is  giving  hearsay  testi¬ 
mony. 

The  Court:  I  will  so  direct.  It  is  not  responsive, 
and  I  order  it  to  be  stricken. 

By  Mr.  Hantman. 

Q.  Who  gave  you  these  certificates  to  sign?  A.  Miss 
Harris. 

Q.  And  she  is  Mr.  Freidus’  personal  secretary? 

The  Court:  Don’t  lead  the  witness. 

By  Mr.  Hantman. 

Q.  Who  is  she? 

Mr.  Margiotti:  We  will  admit  that  she  is  the  secre¬ 
tary. 

The  Court :  Let  the  witness  respond. 

The  Witness:  I  understood  her  to  be  Mr.  Freidus’ 
private  secretary  and  at  this  time  Secretary  of  the 
Corporation. 

By  Mr.  Hantman. 

Q.  When  you  were  given  these  certificates,  Mr.  Burnet, 
were  they  in  a  book,  or  w’ere  they  loose  or  just  how  were 
they  given  to  you,  sir?  [724]  A.  Just  as  they  are  here. 

Q.  Have  you  ever  seen  the  stock  certificate  book  of  Star- 
rett  Television  Corporation?  A.  I  have  not  seen  that  book, 
believe  that  I  did. 

Q.  Didn’t  you  ever  ask  to  see  the  book,  sir?  A.  I  don’t 
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Q.  Do  yon  recall  what  you  did  with  these  particular  cer¬ 
tificates  after  they  were  drawn  ?  A.  I  don’t  get  that. 

Q.  Do  you  recall  what  you  did  with  these  certificates? 
A.  What  I  did  with  them? 

Q.  Yes,  sir.  A.  Handed  them  back  to  Miss  Harris. 

Q.  Were  vou  ever  informed  bv  Mr.  Freidus  or  anyone 
else  in  his  presence  where  the  money  came  from  to  pay  for 
these  particular  shares  that  you  have  in  your  hand?  A. 
Well,  actually,  they  were  going  to  release - 

The  Court:  No,  the  question  was,  did  you  discuss 
it  with  Mr.  Freidus.  Did  you  talk  with  him  and  was 
it  the  subject  of  a  conversation? 

The  Witness:  At  the  time  the  shares  were  issued? 
The  Court:  Or  at  anv  other  time. 

The  Witness:  May  I  ask  a  question  off  the  record? 
The  Court :  No. 

I  think  what  you  better  do  is  just  respond  to  the 
question  [725]  of  the  District  Attorney  and  if  they  are 
in  order,  they  will  be  permitted  and  if  not,  there  will 
probably  be  a  ruling  from  the  Court. 

Your  question  is  what? 

Mr.  Hantman:  I  asked  the  witness,  your  Honor, 

were  vou  ever  informed  bv  Freidus  or  anvone  else  in 
•  •  • 

his  presence  where  the  money  came  from  to  pay  for 
these  shares  of  stock? 

The  Witness:  Now,  my  answer  will  have  to  be  in 
two  parts.  First - 

Mr.  Margiotti :  Tf  the  Court  please,  that  requires  a 
yes  or  no  answer. 

The  Court :  The  rule  of  the  law  is  you  must  answer 
yes  or  no  and  then  you  can  explain  your  answer. 

The  Witness:  Yes.  All  right.  Yes.  I  was  told - 
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By  Mr.  Hantman. 


Q.  By  Mr.  Freidus  or  someone  else  in  his  presence?  A. 
By  Mr.  Freidus. 

Q.  Where  and  when,  sir?  A.  In  his  office. 

Q.  When?  A.  The  latter  part  of  November? 

Q.  Of  1950?  A.  That  is  right. 

What  do  you  recall  Mr.  Freidus  telling  you  about  these 
shares  of  stock  at  that  date  and  at  that  time?  A.  “That 
will  relieve  an  equivalent  amount  of  loans.” 


[726]  Mr.  Williams:  Your  Honor,  this  after - - 

The  Court:  Yes,  I  appreciate  that. 

Mr.  Williams:  — the  alleged  date  of  the  conspiracy 
of  the  indictment. 

The  Court:  The  conspiracy  covers  a  period  and 
there  is  a  videlicet  which  precedes  that.  On  the  basis 
of  that  I  will - 

Mr.  Williams:  Your  Honor,  there  came  a  point  of 
termination  here  when  the  check  in  the  amount  of 
$15,000  was  redeposited  to  the  bank  and  this  whole  deal 
was  off. 

The  Court:  We  understand  that.  The  charge  is 
filing  a  false  statement. 

Mr.  Margiotti:  Your  Honor,  may  we  approach  the 
bench  ? 


(Thereupon,  at  the  bench,  out  of  the  hearing  of  the 
.jury,  the  following  proceedings  were  had:) 

Mr.  Margiotti:  We  object  to  this  line  of  inquiry 
for  the  reason  that  it  is  subsequent  to  the  termination 
of  the  conspiracy  and  therefore  couldn’t  be  admissible 
if  at  all  against  Freidus. 

Furthermore,  we  object  to  the  Court,  which  we  are 
sure  has  not  done  it  intentionally  and  not  with  the  in¬ 
tention  of  leaving  the  impression  that  a  conspiracy 
has  been  proved,  in  the  court  referring  to  the  conspir- 


1285 


1286 


1287 


430a 


1288 


1289 


1290 


Raymond  G.  Burnett — For  Government — Direct. 


aey  charge  in  the  indictment  as  the  conspiracy.  The 
court  has  several  times  indicated  that,  in  referring  to 
it,  he  calls  it  a  conspiracy.  [727]  It  is  an  alleged  con¬ 
spiracy,  or  a  conspiracy  as  charged  in  the  indictment, 
but  it  is  not  a  conspiracy  yet  and  I  think  it  is  an  in¬ 
advertence,  that  is  all,  a  slip  of  the  tongue,  perhaps. 

I  am  not  imputing  any  bad  faith. 

The  Court:  That  is  all  right.  I  will  straighten  it 
out  with  the  jury. 

Go  ahead,  sir. 

Mr.  Williams:  I  was  objecting  to  this,  your  Honor, 
on  the  ground  that  anything  that  Freidus  said  at  the 
time  that  the  witness  is  now  undertaking  to  testify 
about  postdates  the  allegation  to  the  conspiracy,  and 
your  Honor,  it  will  be  so  unfortunate  if  this  comes  out, 
that  I  think  your  Honor  will  be  required  to  withdraw 
a  juror  but  the  fact  of  the  matter  is  that  Freidus  was 
in  custody  at  the  time  of  this  conversation,  so  there 
couldn’t  have  been  a  conspiratorial  relationship  still 
existing. 

The  Court:  November  1950? 

Mr.  Williams :  Yes,  sir. 

The  Court:  Well,  I  will  have  to  rely  upon  what  the 
evidence  is  going  to  show. 

Mr.  Hantman:  That  is  correct  as  to  dates,  your 
Honor. 

Mr.  Margiotti :  I  would  say  yes,  Judge,  I  was  in 
that  case. 

Mr.  Hantman:  I  have  a  copy,  your  Honor,  of  the 
indictment  [728]  in  this  case.  My  recollection  at  the 
moment  is  that  the  trial  concluded  November  9th,  and 
you  wouldn’t  know,  Mr.  Margiotti,  whether  he  was  im¬ 
mediately  committed  or  permitted  to  remain  on  bail? 

Mr.  Margiotti:  Not  only,  but  during  the  trial. 

Mr.  Hantman:  Yes,  I  know,  but  didn’t  he  get  out 
shortly  thereafter? 
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Mr.  Margiotti:  No,  he  remained  in  custody  from 
about  the  middle  of  the  trial. 

The  Court:  It  is  obvious,  then,  that  if  that  is  the 
fact,  that  your  witness  is  in  error. 

The  thing  that  is  giving  the  Court  the  disturbance  is 
that.  The  Court  has  tried  a  lot  of  conspiracy  cases. 
Generally  the  pleader  will  draw  the  indictment  three 
years  prior  to  the  filing  hereof.  Now,  the  pleader  has 
drawn  this  indictment  rather  tight : 

“That  commencing  on - ” 

I  am  reading  from  the  third  count : 

“That  commencing  on,  to  wit,  July  1,  1950,  and  con¬ 
tinuing  thereafter  until  or  about  November  1,  1950” — 
that  does  give  a  slight  latitude,  because  usually  under 
a  charge  of  conspiracy  you  can  prove  the  action  with¬ 
in  the  statute  of  the  period  of  limitation.  That  is  why 
the  Court  is  indicating  that  under  the  allegation  that 
“on  or  about  November  1”  in  a  period,  or  approxi¬ 
mately,  that,  the  Court  [729]  will  permit  the  testi¬ 
mony,  but  now  the  serious  problem  is  if  this  man  is 
actually  in  jail  and  that  is  a  matter  of  record,  then 
this  witness  is  obviously  mistaken. 

Mr.  Hantman:  Of  course  as  your  Honor  appre¬ 
ciates,  that  is  recollection,  as  to  the  time  it  happened. 

The  Court :  No,  but  I  also  have  to  guard  the  rights 
of  the  defendant  and  if  we  have  to  impeach  him  by 
showing  that  the  man  was  in  jail  and  the  public  records 
demonstrate  it,  then  I  think  your  witness  is  clearly 
mistaken  and  on  the  basis  now  that  it  is  outside  the 
scope  of  the  indictment,  if  you  persisted  in  question¬ 
ing,  I  am  going  to  sustain  the  defendants’  objection. 

Mr.  Margiotti:  It  would  be  harmful  to  us  to  im¬ 
peach  by  showing  that  kind  of  evidence. 

The  Court:  I  appreciate  that. 

Mr.  Williams:  I  don’t  expect  you  will,  Mr.  Margi¬ 
otti. 
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Mr.  Hantman:  May  I  ask  the  witness  if  that  is  his 
best  recollection  as  to  the  time  of  the  conversation? 

The  Court:  No,  if  he  is  fixing  it  as  the  latter  part 
of  November,  and  these  gentlemen  on  record  assure  me 
that  he  wras  personally  present  and  that  the  man  was 
committed  on  the  9th  day  of  July,  and  not  released 
from  jail,  it  is  obvious  that  his  dates  are  in  error. 

Mr.  Hantman :  It  is  my  recollection  from  reviewing 
a  copy  of  the  indictment  that  the  trial - 

[730]  The  Court :  I  am  going  to  take  a  recess. 

Have  you  got  the  indictment? 

Mr.  Hantman :  I  will  be  glad  to  bring  it  up. 

The  Court :  But  don’t  ask  the  Court  to  pass  on  that. 
It  is  a  simple  question.  If  the  record  of  the  case  shows 
he  was  convicted  November  9th  and  committed  and  not 
released  thereafter,  it  is  quite  apparent  to  this  Court 
that  he  wasn’t  available  to  have  a  conversation  with 
him. 

Mr.  Margiotti :  And  was,  Judge,  at  about  the  middle 
of  the  trial  which  I  w’ould  say  was  at  least  three  weeks 
before  November  9th,  Judge  Kaufman  revoked  the 
bail  and  committed  both  defendants  and  they  remained, 
continued  thereafter,  and  as  soon  as  the  verdict  came 
in,  the  Judge  imposed  sentence. 

The  Court:  Were  they  released  on  bond  after  sen¬ 
tence  : 

Mr.  Margiotti:  No. 

The  Court:  They  have  been  in  jail  ever  since? 

Mr.  Margiotti:  They  have  been  in  jail  ever  since. 

The  Court:  It  is  quite  apparent  to  me,  and  you 
w’ere  present. 

Mr.  Margiotti:  That  is  one  thing,  I  want  to  be  fair 
with  the  Court,  I  know'  nothing  about.  I  understand 
that  on  appeal,  I  wrasn’t  in  the  appeal,  the  Second  Cir¬ 
cuit,  one  of  the  Judges  of  the  Second  Circuit  ruled 
they  w*ere  entitled  to  bail,  because - 
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The  Court:  The  only  question  would  be,  when  did 
bail - 

[731]  Mr.  Margiotti:  I  don’t  know  if  they  were 
given  bail,  and  then  the  matter  was  brought  up  before 
the  full  circuit  and  at  that  time  the  full  circuit  reversed 
that  particular  Judge  and  ruled  that  he  was  entitled  to 
bail.  He  remained  in  custody. 

Now,  whether  in  that  little  interim  he  was  out  or 
not  I  don’t  know  and  I  want  to  be  fair  with  you. 

The  Court:  That  is  all  right.  The  point  the  Court 
would  have  in  mind,  what  is  that  little  interim  period? 

Would  you  know?  When  did  it  take  place? 

Mr.  Williams:  I  will  ask  him.  He  knows. 

Mr.  Margiotti :  He  knows. 

The  Court:  Approximately. 

Mr.  Hantman:  At  the  time  of  the  recess,  your 
Honor,  I  will  get  the  indictment. 

Mr.  Williams :  Your  Honor,  he  was  out  of  jail  from 
November  22d  to  December  5th,  until  the  full  court- — 

Mr.  Margiotti:  Revoked  it. 

Mr.  Williams:  Yes,  sir. 

The  Court :  Until  December  5th. 

Mr.  Hantman:  I  submit,  your  Honor,  if  that  is  the 
fact,  then  this  witness’  testimony  is  admissible. 

Mr.  Margiotti:  If  he  fixes  it  within  that  time. 

Mr.  Hantman:  I  think  he  has  already  said  the  lat¬ 
ter  part  of  November,  1950. 

[732]  The  Court :  Then  the  only  question  is  whether 
the  tender  comes  within  the  charge  of  the  indictment, 
which  says,  “and  continuing  thereafter  until  or  about 
November  1,  1950.” 

Mr.  Williams:  Your  Honor,  the  evidence  has  shown 
that  this  whole  scheme  was  abandoned  as  of  Novem¬ 
ber  7th,  when  the  checks  were  redeposited  and  the 
whole  deal  fell  through. 
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The  Court:  Well,  I  don’t  know  that  I  thoroughly 
go  with  you  that  that  erases  the  matter,  because  the 
charge  is  substantially  conspiring  to  file  a  false,  fraud¬ 
ulent  and  misleading  statement  or  representation. 

That  is  the  charge. 

Mr.  Margiotti:  And  the  conspiracy  ended,  at  any 
rate,  when  the  RFC  cancelled  the  contract,  rescinded 
the  contract. 

The  Court :  I  am  not  indicating  at  the  moment  what 
the  position  is  but  I  would  say  this  is  competent  under 
the  indictment,  since  it  is  alleged  to  have  been  the  lat¬ 
ter  part  of  November,  1950,  and  I  will  admit  it  sub¬ 
ject  to  the  objection  of  counsel. 

We  will  take  our  recess  and  I  will  speak  to  the  jury 
about  the  use  of  the  word  “conspiracy.” 

(Thereupon  counsel  returned  to  the  trial  table.) 

The  Court:  Ladies  and  gentlemen  of  the  jury: 

There  are  two  functions  which  the  average  trial 
entails : 

One,  questions  of  law;  and  the  other,  questions  of 
fact.  [733]  Questions  of  fact  are  issues. 

Questions  of  law  are  those  things  that  bear  upon  a 
case  which  the  Court  is  charged  with  deciding. 

Now,  from  time  to  time  the  Court  may  have  had  oc¬ 
casion  to  refer  in  making  rulings  to  the  second  count 
of  the  indictment  which  charges  a  conspiracy.  In 
making  those  rulings,  the  Court  does  not  for  one  single 
moment  intend  to  invade  your  field  and  say  a  con¬ 
spiracy  existed.  That  is  a  question  of  fact  for  your¬ 
selves. 

But  where  the  Court  has  ever  used  the  expression, 
it  is  referring  to  the  second  count,  which  charges  the 
conspiracy. 

Is  that  what  you  had  in  mind,  Mr.  Margiotti? 

Mr.  Margiotti:  That  is  satisfactory. 

*####* 
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[738]  The  Court:  You  may  continue,  Mr.  Hant- 
man. 

By  Mr.  Hantman. 

Q.  To  your  knowledge,  Mr.  Burnet,  had  the  Starrett 
Television  Corporation  issued  any  preferred  stock  prior 
to  November  30,  1950?  A.  No. 

Q.  Did  the  Starrett  Television  Corporation  any  time  dur¬ 
ing  your  tenure  or  association  with  it,  sir,  manufacture  air 
conditioners?  A.  No. 

Q.  Particularly  did  they  ever  manufacture  during  that 
same  period  Starrett  air-conditioners?  A.  No. 

Q.  Have  you  ever  heard  of  an  organization  known  as  the 
Starrett  Realty  Company?  [739]  A.  Yes. 

Q.  To  your  knowledge,  sir,  was  the  Starrett  Realty  Com¬ 
pany  a  subsidiary  of  the  Starrett  Television  Corporation? 
A.  No. 

Q.  Do  you  know  the  defendant  Larry  Knohl  ?  A.  I  know 
who  he  is.  I  have  met  him. 

Q.  When  and  where  did  you  first  meet  him?  A.  On  the 
morning,  Monday,  June  5th,  1950,  at  around  nine  o’clock. 

Q.  How  did  you  meet  him?  Who  introduced  you  to  him? 
A.  He  introduced  himself  to  me. 

Q.  Did  you  ever  have  occasion  to  see  Mr.  Knohl  on  the 
premises  of  the  Starrett  Television  Corporation?  A.  Yes, 
I  have  seen  him  there  once  or  twice. 

Q.  Pardon?  A.  I  have  seen  him  there  once  or  twice. 

Q.  When  was  that,  sir?  A.  I  couldn’t  be  certain  of  that. 

Q.  Can  you  tell  us  whether  or  not  it  was — can  you  fix 
the  time  at  all  for  us,  as  best  you  can?  A.  I  believe  it  was 
one  time  in  about  the  middle  of  October. 

Q.  Of  what  year,  sir?  A.  How  is  that? 

[740]  Q.  Of  what  year?  A.  1950. 

Q.  And  on  that  occasion  that  you  recall,  sir,  who  did  Mr. 
Knohl  see  or  who  did  he  come  to  visit,  if  you  know?  A.  I 
believe  he  came  to  see  Mr.  Freidus. 
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Q.  Did  you  actually  see  him  in  Mr.  Freidus’ - 

Mr.  Margiotti :  I  object. 

By  Mr.  Hantman. 

Q.  Did  you  actually  see - 

The  Court:  Do  vou  move  to  strike  that? 

•> 

Mr.  Margiotti:  Yes. 

The  Court:  Yes,  it  will  be  granted. 

Ladies  and  gentlemen  of  the  jury,  the  expression, 
“I  believe  he  came  to  see”  someone  is  what  the  law 
calls  a  conclusion.  Unless  it  is  known  that  he  saw 
him  and  was  present  with  the  witness,  he  may  not  say 
what  he  concludes  or  imagines  or  believes.  Accord¬ 
ingly,  you  will  remove  that  from  your  mind. 

Strike  it  from  the  record. 

By  Mr.  Hantman. 

Q.  Did  you  ever  actually  see  him  with  Mr.  Freidus?  A. 
I  saw  him  with  Mr.  Freidus  on  the  time  of  his  visit. 

Mr.  Margiotti:  What  was  that  answer,  please? 

The  Witness :  I  believe  in  the  latter  part  or  middle 
[741]  of  October. 

(Thereupon  the  answer  was  read  by  the  reporter.) 
By  Mr.  Hantman. 

Q.  On  the  occasion  on  which  you  met  Mr.  Knohl  the  first 
time,  which  I  believe  you  said  was  in  June  of  1950,  did 
you  have  occasion  to  speak  to  him  at  all?  Did  you  have 
any  conversation  with  him  at  all  ?  A.  Only  a  few  moments. 

Q.  Did  you  ever  have  occasion  to  speak  to  Mr.  Knohl  at 
any  later  time?  A.  I  talked  to  him  on  the  telephone  from 
Kansas  City. 
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Q.  When  was  that,  sir?  A.  I  believe  it  was  in  the  latter 
part  of  September  of  1950. 

Q.  Did  you  recognize  his  voice  on  that  occasion?  A.  I 
did. 


[742]  Cross-examination  by  Mr.  Williams. 

Q.  Air.  Burnet,  you  were  discharged,  were  you,  as  Presi¬ 
dent  of  the  Starrett  Television  Corporation,  in  1951  ?  A.  I 
suppose  you  could  call  it  that. 

Q.  Now,  when  you  originally  were  employed  by  the 
Starrett  Corporation,  you  had  certain  conversations  on  May 
6th,  of  1950,  with  Mr.  Freidus?  [743]  A.  That  is  right. 

Q.  And  you  testified,  I  believe,  in  response  to  Mr.  Hant- 
man’s  question,  that  Mr.  Freidus  told  you  that  the  com¬ 
pany  was  losing  money?  A.  That  is  right. 

Q.  Accordingly,  he  wanted  to  make  a  substitution  of 
executive  personnel;  is  that  right?  A.  I  don’t  know  that 
that  is  the  reason. 

Q.  At  any  rate,  he  was  conversing  with  you  looking  to¬ 
ward  your  appointment  as  President  of  the  corporation? 

A.  That  is  right. 

Q.  And  at  that  time,  the  company  was  moving  its  quar¬ 
ters  in  the  Starrett-Lehigh  Building  in  New  York,  was  it 
not?  A.  That  is  right. 

Q.  And  it  was  moving  into  quarters  that  were  approxi¬ 
mately  four  times  as  large  as  had  been  theretofore  oc¬ 
cupied?  A.  Yes.  1311 

Q.  It  was  moving  in  fact  from  the  18th  to  the  14th  floor, 
was  it?  A.  That  is  right. 

Q.  And  it  was  to  occupy  the  whole  of  the  14th  floor?  A. 

That  is  right. 

Q.  Which  was  roughly  80,000  square  feet  of  space;  is 
that  your  recollection?  [744]  A.  I  wouldn’t  argue  as  to 
the  dimensions,  but  the  whole  floor. 
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Q.  On  May  9tli,  you  had  another  conversation  with  Mr. 
Freidus  ?  A.  That  is  right. 

Q.  Looking  toward  your  employment?  A.  That  is  right. 
Q.  And  it  was  at  that  time  that  you  discussed  with  him 
the  possibility  of  your  getting  a  stock  interest  in  the 
company?  A.  That  is  right. 

Q.  Mr.  Freidus  told  you,  did  he  not,  that  he  was  unwill¬ 
ing  to  give  you  any  stock?  A.  He  made  the  statement  that 
“there  will  be  no  other  interest  than  my  own.” 

Q.  Meaning  his  own?  A.  That  is  right. 

Q.  So  that  he  was  willing  to  discuss  with  you  employ¬ 
ment  on  a  salary  basis  alone  or  a  salary  plus  commission 

1313  A.  That  is  correct. 

Q.  T  believe  that  under  direct  examination,  Mr.  Hant- 

man  asked  vou  if  at  that  time  vou  knew  what  the  stock 
»  • 

issue  of  the  company  was  and  you  said  that  you  knew  that 
there  were  200  shares  of  common  stock;  is  that  right? 
[745]  A.  Mr.  Freidus  so  told  me. 

Q.  He  so  told  you. 

And  your  recollection  of  that  conversation  on  May  9, 

1 950,  is  clear,  in  that  he  told  you  that  there  were  200  shares 

of  common  stock,  and  that  is  all  ?  A.  That  is  right. 

Q.  Do  you  recall  that  you  gave  testimony  in  the  Supreme 

Court  of  New  York  on  May  3,  1951,  and  you  were  asked 

this  same  question?  A.  I  remember  the  occasion. 

Q.  Do  you  recall  that  you  were  asked  this  same  question 

concerning  your  conversation  with  Freidus  on  May  9,  of 

1214  1950?  A.  I  remember  the  occasion. 

Q.  And  do  you  remember  on  that  occasion,  Mr.  Burnet, 

vou  answered  this  wav - 

•  • 

The  Court:  Suppose  you  give  us  the  full  question, 
Mr.  Williams. 

Mr.  Williams:  “Was  there  any  conversation  about 
it.” 

That  is,  the  subject  of  stock. 
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The  Court:  What  does  “it”  refer  to? 

Mr.  Williams :  Stock. 

The  Court:  WThat  is  the  question  just  above  it? 

Mr.  Williams:  “Was  there  any  conversation  about 
any  question  of  stock  in  this  company?” 

[746]  “I  inquired  when  we  ■were  discussing  the  mat¬ 
ter  of  salary  and  compensation  whether  or  not  it  would 
be  possible  for  me  to  obtain  any  of  the  stock  of  the 
corporation.  I  knew  nothing,  whether  it  was  just  com¬ 
mon  or  preferred  or  what.  I  was  advised  there  would 
be  no  opportunity.” 

Do  you  recall  making  that  answer? 

The  Witness:  Not  word  for  word  but  I  remember 
attending  the  court. 

By  Mr.  Williams. 

Q.  So  at  that  time,  the  fact  of  the  matter  is,  Mr.  Burnet, 
that  you  didn’t  know  anything  about  a  stock  issue  of  the 
company?  A.  I  wouldn’t  agree  to  that. 

Q.  Isn’t  that  the  answer  that  you  gave  in  response  to 
the  question?  A.  I  said  I  knew  nothing  about  preferred 
stock,  i  had  the  N.  C.  O.’s  report  of  the  company’s  state¬ 
ment  of  February  28th  and  I  had  the  conversation  with  Mr. 
Freidus  and  to  my  knowledge  there  was  only  200  shares  of 
common  stock  in  total. 

Q.  This  is  on  page  177  of  the  record  in  the  Supreme 
Court,  Appellate  Division,  New  York,  at  the  top  of  the  page.  1317 

Now,  when  you  assumed  your  duties  as  President  of  the 
company  on  June  3,  of  1950 —  [747]  A.  June  5. 

Q.  June  5,  1950 — you  testified  you  examined  the  books, 
did  you  not  ?  A.  I  didn’t  get  that. 

Q.  You  examined  the  books?  A.  I  wouldn’t  say  that  I 
examined  the  books  that  day. 

Mr.  Williams:  Will  you  please  read  my  question 
back,  Mr.  Reporter? 
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(Thereupon  the  reporter  read  from  the  record,  as 
follows : 

“Q.  June  5,  1950 — you  testified  you  examined  the 
books,  did  you  not?”) 

By  Mr.  Williams. 

Q.  Did  you  examine  them  shortly  thereafter?  A.  That 
is  right. 

Q.  And  you  examined  the  corporate  records  of  the  com¬ 
pany,  did  you  not?  A.  I  examined  the  general  ledger,  so- 
called,  the  only  corporate  records  I  had  available  at  that 
time. 

Q.  Did  you  learn  as  President  of  the  Starrett  Television 
Corporation  that  on  September  30,  of  1949,  approximately 
nine  months  before  you  became  President,  that  all  of  the 
stockholders  had  entered  into  an  agreement  that  preferred 
stock  in  the  amount  of  $339,800  should  be  issued? 

L74S]  Mr.  Hantman:  I  object  to  that. 

The  Court:  He  may  ask  the  question  if  he  knew. 

Mr.  Hantman:  Under  your  Honor’s  ruling  with 
respect  to  the  period  in  which - 

The  Court:  Yes,  but  the  point  you  may  not  be  fol¬ 
lowing,  the  Government  must  adduce  proof  within  the 
confines  of  the  indictment.  Now,  on  the  cross-examina¬ 
tion,  there  is  more  latitude  allowed. 

Mr.  Hantman:  Yerv  well,  vour  Honor. 

The  Court :  It  is  not,  if  you  want  to  go  beyond  it,  it 
is  up  to  the  defense.  The  point  that  you  are  raising 
now  is  whether  the  witness  on  the  stand  had  any  knowl¬ 
edge  of  any  such  agreement,  that  is  the  pending  ques¬ 
tion. 

Did  vou  have  anv  such  knowledge? 

The  Witness:  I  had  no  such  knowledge. 
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By  Mr.  Williams. 

Q.  Did  you  learn,  sir,  that  there  had  been  an  agreement 
made  between  Freidus,  Murray  Daniels,  and  Mitchell  Fein, 
for  the  issuance  of  preferred  stock  in  the  amount  of  $339,- 
800  ?  A.  I  knew  nothing  about  it. 

Q.  Now,  you  said  in  response  to  one  of  Mr.  Hantman’s 
questions  that  you  had  gotten  a  report  from  the  National 
Credit  Corporation  on  this  company  that  you  were  seeking 
employment  with.  [749]  A.  That  is  right. 

Q.  And  in  connection  with  that  report,  you  received  a 
financial  statement,  did  you  not?  A.  That  is  right. 

Q.  And  when  you  got  the  financial  statement,  it  was  at 
a  point  of  time  prior  to  your  meeting  with  Freidus,  was  it 
not  ?  A.  That  is  right. 

Q.  So  that  even  before  you  met  with  Freidus,  you  had 
knowledge  that  the  financial  statement  showed  a  preferred 
stock  issue,  did  you  not?  A.  The  financial  statement  did 
show  it,  that  is  right. 

Q.  Well,  now,  when  you  say  you  knew  nothing  about  it 
at  all,  you  are  in  error,  then,  aren’t  you?  A.  I  knew  noth¬ 
ing  about  any  agreement.  I  have  never  seen  it  or  heard 
of  it  vet,  until  vou  mentioned  it. 

Q.  Let  me  see  if  this  refreshes  your  recollection  as  to 
whether  or  not  you  ever  heard  of  such  an  agreement? 

I  want  to  hand  to  you,  Mr.  Burnet,  an  exhibit  marked 
Defendant  Freidus  No.  3  for  Identification.  A.  I  have 
never  seen  it  before. 

Q.  You  didn’t  see  that  while  you  were  serving  as  Presi¬ 
dent  of  the  company?  A.  Or  before  or  since. 

[750]  Q.  Did  you  know,  Mr.  Burnet,  or  did  you  gain 
knowledge  while  you  were  serving  as  President  of  this 
company,  that  Freidus,  up  to  September  30,  1949,  had  ad¬ 
vanced  over  half  a  million  dollars  to  the  company  in  the 
form  of  loans?  A.  Up  to  September  of  1949? 


1321 


1322 


1323 
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Q.  Yes,  sir.  A.  I  am  not  certain  of  the  dates.  There 
was  an  entry  of  donated  surplus  but  whether  it  was  back 
that  far,  I  am  not  certain. 

Q.  Do  you  recall  that  that  figure  is  substantially  correct, 
sir,  that  there  had  been  advances  bv  the  defendant  Freidus 
to  Starrett  Television  Corporation  in  an  amount  slightly 
in  excess  of  half  a  million  dollars  up  to  September  30,  1949  ? 
A.  T  can't  be  certain  of  that. 

Q.  Do  you  recall,  sir,  that  prior  to  the  issuance  of  the 
statement  of  September  30,  1949,  you  gained  information 
that  Freidus  had  converted  the  loans  payable  account  to 
him  to  donated  surplus  account,  and  to  a  preferred  stock 
13^5  account?  Did  you  gain  such  information  while  you  were 
President?  A.  I  gained  the  information  that  there  was 
donated  surplus  and  that  it  had  resulted  from  advances 
by  Mr.  Freidus,  the  extent  of  which  I  was  not  acquainted. 

Q.  In  other  words,  you  did  learn  as  President  of  the 
[751]  company  that  Freidus  had  forgiven  certain  loans 
that  lie  had  made  to  the  company  and  that  a  credit  account 
for  donated  surplus  had  been  set  up?  A.  That  is  right. 

Q.  Now,  in  your  direct  examination,  you  said  in  response 
to  one  of  Mr.  Hantman's  questions  that  you  called  in  a  man 
named  Schneider  to  discuss  the  corporate  books:  is  that 
right?  A.  Accounting  systems  and  cost  systems. 

Q.  Now,  Schneider  had  been  serving  as  accountant  for 
Starrett  Television  Company  for  several  years  prior  to 
your  coming  there,  had  he  not?  A.  For  some  time.  I  don't 
132G  know  how  long.  He  was  associated  with  J.  B.  Kass  &  Co. 

Q.  Yes,  he  was  a  partner  of  the  Kass  Company;  is  that 
not  right?  A.  Yes. 

Q.  And  it  was  your  information  that  he  had  been  acting 
as  accountant  for  Starrett  for  a  considerable  period  prior 
to  your  employment  there?  A.  Some  time.  T  don’t  know 
the  extent  of  it. 

Q.  Now,  did  you  discuss  with  him  the  donated  surplus 
account  on  the  books?  A.  There  may  have  been  reference 
to  it.  T  have  no  definite  recollection  of  it. 
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[752]  Q.  Do  you  recall,  Mr.  Burnet,  that  between  Sep¬ 
tember  30, 1949,  that  you  learned  this,  that  between  Septem¬ 
ber  30,  1949,  and  February  28,  1950,  the  date  that  is  borne 
by  the  financial  statement  which  you  received  from  Dun  & 
Bradstreet —  A.  The  National  Credit  Office. 

Q.  The  National  Credit  Corporation — do  you  recall  that 
you  learned  that  between  those  dates,  Freidus  had  advanced 
an  additional  $269,050  to  Starrett  in  the  form  of  loans? 

Mr.  Hantman :  Between  what  dates,  please? 

By  Mr.  Williams. 

Q.  Between  September  30,  1949,  and  February  28,  of 
1950?  A.  I  don’t  know  how  I  could  ascertain  that. 

Q.  Well,  I  want  to  hand  to  you  a  letter  which  has  already 
been  offered  in  evidence  as  Government’s  Exhibit  24  and  ask 
you  whether  you  ever  saw  that  letter  or  a  copy  of  it  in  the 
files  of  the  Starrett  Television  Corporation?  A.  I  have  no 
recollection  of  ever  seeing  it. 

Q.  Do  you  recall,  sir,  that  there  came  to  your  knowledge 
in  June  of  1950,  when  your  employment  began  with  Star¬ 
rett,  the  fact  that  Freidus  had  forgiven  an  additional  $269,- 
050  in  loans  payable  and  contributed  it  to  donated  surplus? 

[753]  A.  I  know  there  was  a  second  transaction  of  that 
nature,  the  exact  amount  of  which  I  wouldn’t  recall. 

Q.  In  other  words,  you  do  know,  do  you,  Mr.  Burnet,  that 
there  were  two  specific  occasions  on  which  Freidus  made  1329 
donations  to  surplus?  A.  That  is  right. 

Q.  And  on  each  occasion,  when  he  made  the  donation  to 
surplus,  it  was  in  the  form  of  wiping  out  a  loan  that  was 
owing  to  him  from  the  company?  A.  I  presume  that  is  so. 

Q.  Now,  you  took  the  presidency  of  the  company  on  June 
5,  1950?  A.  That. is  right. 

Q.  Now,  between  the  time  that  you  assumed  the  presi¬ 
dency  and  the  end  of  August  of  that  same  year,  you  know 


444a 


1330  Raymond  G.  Burnett — For  Government — Cross. 

of  your  own  knowledge,  do  you  not,  that  Freidus  made  still 
further  advances  to  the  company?  A.  Very  definitely. 

Q.  As  a  matter  of  fact,  you  know  from  your  examination 
of  the  records  of  the  company  that  from  February  2S,  1950, 
the  date  of  the  statement  that  you  received  from  National 
Credit  Corporation,  until  August  31,  of  1950,  the  statement 
that  was  issued  under  presidency,  there  were  advances 
made  monthly?  A.  It  could  have  been  daily. 

[754]  Q.  It  could  have  been  daily,  and,  as  a  matter  of 
fact,  the  advances  from  February  28,  1950,  to  August  31, 
1950,  exceeded  $600,000,  did  they  not?  A.  I  could  not  recall 
that. 

1331  Q*  D°  you  recall  that  in  the  first  month  of  your  presi¬ 
dency,  Mr.  Freidus  advanced  $88,000?  A.  I  cannot  recall 
the  figure.  I  am  not  surprised  if  it  happened. 

Q.  Do  you  recall  that  in  July  of  1950,  he  advanced  $125,- 
000?  A.  Again  T  don't  recall  the  details,  but  I  am  not  sur¬ 
prised. 

Q.  Let  me  ask  you  this,  Mr.  Burnet:  do  you  recall  that  in 
the  month  of  August,  1950,  the  very  month  which  is  stamped 
as  the  date  of  the  statement  prepared  under  your  presi¬ 
dency,  that  Freidus  advanced  $348,500  to  Starrett?  A.  Tn 

all  fairness,  T  know  there  were  advances  continuouslv.  As 

• 

to  the  amounts  and  the  time  and  the  day  of  the  month,  T 
could  not  at  this  time  testify  without  examining  the  records. 

Q.  Now,  at  the  time  that  you  discussed  a  recapitalization 
1339  comPany>  aT1(l  y°u  did  have  such  a  discussion,  did  yo\i 

not?  A.  On  more  than  one  occasion. 

Q.  On  several  occasions. 

Tt  was  your  idea  to  take  that  roughly  $600,000  that  [755] 
Freidus  had  advanced  and  to  wipe  it  off  the  books  and  con¬ 
vert  it  into  preferred  stock?  A.  That  is  right. 

Q.  And  it  was  your  suggestion  that  there  be  an  issue  of 
6,000  shares,  was  it?  A.  $600,000  worth. 

Q.  $600,000  worth. 
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Did  you  not  discuss  that  there  be  6,000  shares  at  $100  par? 

A.  I  don’t  recall  that. 

Q.  Or  was  it  always  discussed  as  no  par  preferred?  A. 

No.  It  was  preferred  stock.  The  definition  would  be  left 
up  to  his  counsel. 

Q.  Now,  w’hen  you  talked  about  such  an  issue,  it  was  with 
the  idea  of  wiping  clean  the  then  outstanding  balance  of 
Freidus  loan  account  ?  A.  To  the  extent  of  $600,000. 

Q.  Yes,  sir. 

And  you  said  that  you  wouldn’t  be  surprised  if  Freidus 
had  put  in  $600,000  between  February  28, 1950,  and  August 
31,  1950;  is  that  right?  A.  That  is  right. 

Q.  As  a  matter  of  fact,  when  you  had  the  accountants  1334 
issue  the  new  statement,  and  I  assume  you  had  Kass  issue 
it  didn’t  you?  [756]  A.  What  statement? 

Q.  August  31,  1950?  A.  That  was  made  by  our  own  ac¬ 
countant  who  I  had  then  employed. 

Q.  You  had  employed  an  accountant?  A.  That  is  right. 

Q.  Employed  with  the  firm?  A.  That  is  right. 

Q.  Who  was  that?  A.  Mr.  Charles  Felletv. 

Q.  When  had  you  employed  Felletv?  A.  He  started  em¬ 
ployment  on  July  16th. 

Q.  Of  1950?  A.  1950. 

Q.  Now,  did  Fellety  replace  Kass?  A.  No. 

Q.  Or  did  he  merely  help  Kass?  A.  He  worked  for  Star- 
rett.  Mr.  Schneider  worked  for  Kass  as  an  outside  auditor. 

Mr.  Fellety  worked  for  the  Starrett  Television  Corporation  1  Qqk 
full  time.  1660 

Q.  What  I  am  trying  to  develop,  sir,  is  this : 

Fellety  was  not  brought  in  in  lieu  of  having  an  outside 
accounting  firm,  was  he?  A.  No,  sir. 

Q.  Fellety  was  brought  in  to  supervise  the  [757]  Book¬ 
keeping  Department  of  Starrett?  A.  To  operate  it. 

Q.  And  to  work  in  close  harmony  with  the  outside  ac¬ 
countants?  A.  Naturally. 
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Q.  Now,  when  you  had  these  discussions  looking  toward 
the  issuance  of  preferred  stock  in  the  amount  of  $600,000, 
you  discussed  it  in  terms  of  a  recapitalization  of  the  com¬ 
pany,  did  you  not?  A.  I  am  not  certain  if  that  word  was 
used. 

Q.  Well,  when  Mr.  Fellety  and  you  and  the  outside  ac¬ 
countants  discussed  the  preparation  of  this  statement  of 
August  31st,  at  the  very  head  of  it,  you  said,  “Giving  effect 
to  recapitalizaton  now  in  process,”  did  you  not?  A.  1  be¬ 
lieve  I  did.  I  don't  remember  any  conversation  about  it,  I 
said. 

Q.  You  knew  that  at  the  time  of  these  discussions,  Mr. 

1337  Freidus  had  all  the  voting  rights  of  the  stockholders  of  the 
company,  did  you  not?  A.  That  was  my  understanding. 

Q.  And  you  knew  also,  did  you  not,  that  the  voting  rights, 
by  agreement  of  the  stockholders  on  September  30,  of  1949, 
had  been  vested  in  the  preferred  stockholders?  A.  T  knew 
nothing  about  such  an  agreement. 

Q.  You  had  no  discussions  on  that  subject?  [7581  A. 
That  is  right. 

Q.  And  you  never  saw  the  exhibit  marked  Government's 
26,  which  has  been  offered  in  evidence,  wherein  the  voting 
rights  of  the  various  types  of  stock  were  spelled  out?  A. 
I  never  saw,  as  T  testified  before,  T  never  had  seen  it  until 
this  moment. 

###### 

1338  [760]  Thereupon,  Raymond  G.  Burnet,  resumed  the 
stand  and  testified  further  as  follows: 

Cross-examination  by  Mr.  Williams  (continued). 

Q.  Mr.  Burnet,  this  morning  1  asked  you  about  whether 
you  recalled  having  learned  as  a  result  of  your  examination 
of  [761]  the  books  that  prior  to  your  coming  with  the  com¬ 
pany  there  were  in  fact  two  specific  instances  in  which  Mr. 
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Freidus  made  contribution  to  donated  surplus ;  do  you  recall 
that?  A.  Yes. 

Q.  And  you  responded  that  you  recalled  that  that  was  the 
case.  Do  you  recall  further  Mr.  Burnet,  that  the  second  of 
those  donations  to  surplus  was  made  effective  February  28, 

1950?  A.  I  cannot  testify  to  that.  I  do  not  know. 

Q.  Well,  does  it  help  you  if  I  call  to  mind  that  the  finan¬ 
cial  statement  which  you  secured  from  National  Credit 
Corporation,  which  I  believe  was  a  subsidiary  of  Dun  & 
Bradstreet?  A.  National  Office. 

Q.  That  is  a  subsidiary  of  Dun  &  Bradstreet?  A.  That  is 
right. 

Q.  Does  it  help  you  if  you  recall  that  the  statement  which  4349 
you  secured  from  the  National  Credit  Office  was  dated 
February  28, 1950?  A.  Yes,  it  is  the  same  details  as  on  the 
exhibits  that  were  shown  to  me. 

Q.  Does  that  help  you,  sir,  in  recalling  that  the  second  of 
the  two  instances,  wherein  Mr.  Freidus  made  a  donation 
to  surplus,  took  place  on  the  date  on  which  that  statement 
was  effective.  [762]  A.  No,  I  could  not  say  that. 

Q.  Do  you  recall,  sir,  that  on  each  occasion  when  Mr. 
Freidus  made  a  donation  to  surplus,  that  the  donation  was 
in  the  amount  of  the  balance  of  the  loan  payable  account 
from  Starrett  to  him  as  of  that  date?  A.  I  do  not  know 
that. 

Q.  You  don’t  recall  that,  sir?  A.  No. 

Q.  Now  with  respect  to  the  statement  of  February  28, 

1950,  w'hich  has  been  offered  here  as  Government’s  Exhibit 
15- A,  during  your  presidency  of  the  Starrett  Company,  that 
statement  was  sent  out  to  the  trade,  was  it  not?  A.  Not  to 
my  knowledge. 

Q.  Don’t  you  recall,  Mr.  Burnet,  that  that  statement  was 
multigraphed  or  mimeographed —  A.  Dittoed. 

Q.  Dittoed — and  that  there  were  some  200  of  them  there 
on  the  premises  and  that  Mr.  Saunderson,  purchasing  agent 
of  Starrett,  would  send  those  statements  out  to  members 
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of  the  trade,  creditors,  purchasers  ?  A.  That  may  have  taken 
place  between  the  date  of  its  issue  and  the  date  of  my  tak¬ 
ing  office,  but  not  to  my  knowledge  after  I  became  president. 

Q.  Do  you  recall  that  Mr.  Fein,  who  was  vice-president  of 
the  company  for  a  month  during  your  presidency  or  a  little 
[763]  more  than  that,  also  sent  the  statement  out  to  mem¬ 
bers  of  the  trade  ?  A.  Do  I  recall  if  he  did  ? 

Q.  Yes.  A.  I  have  no  knowledge  of  it. 

Q.  Do  you  recall  whether  or  not  there  was  a  financial 
statement  prepared  by  Kass  between  February  28, 1950  and 
August  31  of  1950?  A.  Not  that  I  recall  ever  having  seen. 

Q.  The  next  one  that  was  prepared  was  August  31,  ’50? 
1343  A*  Prepared  by  the  company,  that  is  right. 

Q.  That  was  prepared  by  Mr.  Fellety.  A.  That  is  right. 

Q.  Mr.  Fellety  was  the  accountant  that  was  hired  by  you? 
A.  That  is  right. 

Q.  That  was  not  prepared  by  Mr.  Schneider?  A.  No. 

Q.  It  was  prepared  for  internal  use,  you  said?  A.  In¬ 
ternal  use  or  any  other  proper  use  that  could  be  made  of 
it. 

Q.  When  you  used  the  term  “internal  use”,  did  you  mean 
internal  to  the  trade  or  internal  to  the  company?  A.  T 
didn’t  get  your  question. 

Q.  When  you  used  the  term  “internal  use”,  did  you  mean 
r?64]  internal  to  the  trade  or  internal  to  the  company?  A. 
I  would  say  T  meant  internal  to  the  company,  but  in  proper 
1Q,t A  use  it  might  have  been  used  bv  the  trade,  had  it  been  sub- 
164i  mitted  to  it. 

Q.  Was  it  not  the  custom  of  the  company  of  which  you 
were  president  to  send  out  financial  statements  for  the 
purposes  of  securing  credit?  A.  Tt  was  the  custom  from 
time  to  time. 

Q.  And  this  took  place  while  you  were  serving  as  presi¬ 
dent?  A.  The  statement  as  of  August  31,  yes. 

Q.  Now,  did  you  know,  Mr.  Burnet,  that  the  Supreme 
Court  of  New  York  made  a  specific  finding  of  fact  that 
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there  was  an  issuance  and  an  outstanding  issuance  of  pre¬ 
ferred  stock  as  of  March,  1950,  before  you  became  president 
of  the  company?  A.  No,  I  didn’t  know  that. 

Mr.  Williams:  That  is  all,  sir. 

Further  cross-examination  by  Mr.  Collins. 

Q.  Mr.  Burnet,  I  believe  I  understood  you  in  answer  to 
Mr.  Hantman  to  say  that  you  first  met  Mr.  Knohl  on  June 
5, 1950;  is  that  correct?  A.  That  is  right. 

Q.  And  where  was  that?  A.  In  the  office  of  Mr.  Freidus’ 
secretary.  He  then  had  [765]  his  office  on  the  ninth  floor 
of  the  building,  the  building  office,  the  Starrett  Lehigh 
Building. 

Q.  Who  was  it  that  had  the  office  there?  A.  Mr.  Freidus 
and  his  secretary  had  an  office  in  the  office  of  the  building  on 
the  ninth  floor  of  Starrett  Lehigh. 

Q.  Starrett  Lehigh  Building?  A.  That  is  right. 

Q.  I  believe  I  understood  you  to  say  that  from  that  point 
on  you  did  not  meet  him  again  until  sometime  approxi¬ 
mately  the  middle  of  October;  is  that  correct?  A.  T  think  I 
said  the  latter  part  of  September  or  early  October. 

Q.  Did  you?  A.  I  think  T  talked  to  him  once  on  the  phone, 

I  testified  also. 

Q.  Do  you  have  any  recollection  of  personally  meeting 
him  before  the  latter  period  that  you  indicated  for  the  sec¬ 
ond  time?  A.  I  can’t  recall.  1347 

Q.  Well,  is  it  your  best  recollection  now  that  it  was  some¬ 
time  in  the  early  part  of  October  that  you  met  him  the 
second  time?  A.  My  recollection  is  that  T  saw  him  in  the 
office  at  that  time. 

Q.  That  was  the  first  part  of  October?  [766]  A.  Yes. 

Q.  Now,  Mr.  Burnet,  once  you  took  your  position  with 
the  Starrett  Television  Company,  you  gave  full  time  and 
attention  to  that  work,  did  you,  sir?  A.  I  did. 
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Q.  And  you  were  at  the  Starrett  offices  daily?  A.  Unless 
I  was  out  of  town  on  business  on  one  or  two  occasions. 

Q.  And  your  hours  there  were  what?  A.  I  believe  they 
were  from  9:00  until  5:00;  many  times  I  was  there  until 
8:00,  9:00  and  10:00  in  the  evening. 

Q.  Now  directing  your  attention  to  the  month  of  Septem¬ 
ber,  is  vour  recollection  clear  now  whether  vou  were  there 
most  of  the  time,  I  mean  September,  1950?  A.  You  mean 
was  I  out  of  town? 

Q.  Were  you  at  the  offices,  as  you  recall  it?  A.  I  was 
at  the  offices  excepting  for  four  days,  when  I  was  in 
Chicago. 

Q.  Do  you  remember  the  days,  approximately?  A.  Sep¬ 
tember  17,  18,  19.  T  did  do  some  company  business  while  I 
was  in  Chicago. 

Q.  I  am  not  concerned  about  that.  A.  It  was  about  there 
sometime,  the  17th,  18th,  19th,  and  likely  the  20th. 

Q.  So  that  except  for  the  17th,  18th,  19th,  and  possibly 
[767]  the  20th,  during  the  month  of  September,  your  best 
recollection  is  that  on  working  days  you  were  present  at 
that  office  in  New  York?  A.  Excepting  for  that,  that  is 
right. 

Q.  So  that  you  would  say  that  you  were,  as  best  you  re¬ 
call  it  now,  at  the  office  during  the  period  running  from, 
say,  the  first  of  September  to  the  10th  of  September?  A. 
Yes. 

Q.  Each  working  day?  A.  Yes. 

Q.  Now  I  ask  you,  Mr.  Burnet,  do  you  recall  an  occasion 
when  a  visit  was  made  there  by  a  Mr.  Perry?  A.  No. 

Q.  You  don’t  recall  that.  Now,  Mr.  Burnet,  I  believe  I 
understood  you  to  say  in  answer  to  Mr.  Hantman’s  ques¬ 
tion  that  the  Starrett  Television  had  nothing  to  do  with 
air-conditioners;  is  that  correct?  A.  I  was  asked  whether 
they  manufactured  them  and  then  specifically  Starrett  air- 
conditioners,  and  my  answer  was  no. 
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Q.  Well,  did  they  handle  them?  A.  They  did  something 
with  them,  yes. 

Q.  What  did  they  do?  A.  How  is  that? 

Q.  What  did  they  do  with  them?  A.  They  took  some  in 
and  they  sold  some  and  shipped  some. 

[768]  Q.  Where  did  they  get  the  televisions  that  they 
sold,  I  mean,  the  air-conditioners?  A.  I  believe  the  name 
of  the  firm  was  the  Technoflex  Corporation  in  Port  Jervis, 

New  York. 

Q.  Was  that  a  corporation  you  came  to  know  Mr.  Freidus 
was  also  identified  with?  A.  I  was  so  advised. 

Q.  And  you  do  know,  in  fact,  that  they  were  the  selling — 
they  did  a  portion,  at  least,  of  the  selling  of  that  air-  ^352 
conditioner  from  that  concern?  A.  That  was  the  effort 
of  the  plan. 

Q.  You  know  they  did  so  sell  them?  A.  I  know  some 
were  shipped.  I  couldn’t  say  how  many  were  sold. 


Mr.  Collins:  I  believe  that  is  all,  your  Honor. 

The  Court:  Anything  further? 

Mr.  Hantman:  Yes,  your  Honor. 

Before  I  proceed,  at  the  conclusion  of  my  direct, 
your  Honor,  T  didn’t  offer  Government’s  28,  29,  and 
29- A.  I  would  like  to  offer  them  now,  if  I  may. 

The  Court:  Have  you  seen  those,  gentlemen?  Is 
there  any  objection? 

Mr.  Hantman:  Then  I  have  one  or  two  questions 
to  ask  the  witness. 

Mr.  Williams:  Your  Honor,  I  think  we  should  ap¬ 
proach  [769]  the  bench  on  our  objection. 

The  Court:  Let’s  get  the  question  exhausted. 

Mr.  Williams:  He  is  offering  these  exhibits. 

The  Court:  Yes,  he  told  me  he  had  a  few  more 
questions.  I  thought  we  would  finish  that. 
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Redirect  examination  by  Mr.  Hantman. 

Q.  Mr.  Burnet,  with  reference  to  your  conversation  with 
Mr.  Freidus  on  May  9,  1950,  which  you  told  us  about  on 
your  direct  examination  and  which  you  responded  to 
concerning  questions  put  to  you  by  Mr.  Williams,  when 
you  first  went  to  see  Mr.  Freidus  on  that  night  or  that  day, 
whenever  it  was,  did  you  know  the  stock  position  of  the 
Starrett  Television  Corporation?  A.  I  did  not. 

Q.  So  that  when  you  replied,  sir,  in  your  testimony  on 
page  173  of  the  record  of  the  case  on  appeal  between 
Mitchell  Fein  and  Murray  Daniels  against  the  Starrett 
Television  Corporation,  on  page  173,  where  you  said : 

“I  inquired  when  we  were  discussing  the  matter  of  salary 
or  compensation  whether  or  not  it  would  be  possible  for  me 
to  obtain  any  of  the  stock  in  the  corporation,  at  that  time 
I  knew  nothing  whether  it  was  just  common  or  preferred 
or  what,  and  I  was  advised  there  would  not  be  any  oppor¬ 
tunity,”  you  were  stating  the  fact :  is  that  correct?  [770]  A. 
Absolutely. 

Mr.  Hantman:  No  further  questions. 

The  Court:  Before  the  witness  leaves,  is  there  a 
proffer  at  the  bench  ? 

(Counsel  thereupon  approached  the  bench,  where 
the  following  proceedings  were  had  out  of  the  hearing 
of  the  jury:) 

Mr.  Williams:  Your  Honor,  these,  I  think,  are  per¬ 
haps  subject  to  the  objection  within  your  Honor’s  rul¬ 
ing  this  morning.  They  are  dated  November  30,  1950, 
and  the  witness  testified  they  weren’t  executed  until 
February  of  ’51. 

The  Court:  Yes,  but  that  is  quite  on  a  different 
premise.  What  have  you  to  say  further  about  it? 
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Mr.  Williams:  I  object  to  them  on  the  ground  that 
they  were  executed  in  February  of  1951,  four  months 
after  the  date  of  the  alleged  conspiracy  came  to  an 
end. 

The  Court:  And  vour  answer  to  that! 

Mr.  Hantman:  We  say,  your  Honor,  that  in  our 
indictment  we  challenge  the  fact  that  they  didn’t  have 
any  preferred  stock  on  February  28,  and  this  is  our 
evidence  as  to  when  the  first  time  the  preferred  stock 
was  ever  issued. 

The  Court :  And  that  is  the  basis  on  which  the  Court 
will  admit  it:  that  is  subject  to  your  objection. 

( Counsel  thereupon  resumed  their  places  at  the  coun-  ^353 
sel  table  and  the  following  proceedings  were  had  in 
open  court:) 

The  Court:  Any  further  questions  of  the  witness? 
f771]  You  are  excused,  Mr.  Witness. 

( Witness  excused.) 

Mr.  Hantman:  Do  I  understand,  your  Honor,  that 
Government’s  28,  29  and  29-A  are  received  in  evidence? 

The  Court :  Yes,  subject  to  objection. 

(Government’s  Exhibits  28,  29,  and  29-A  were  re¬ 
ceived  in  evidence.) 


Thereupon,  Cornelius  W.  Melick  was  called  as  a  wit-  ^59 
ness  by  and  on  behalf  of  the  Government  and,  being  first 
duly  sworn,  was  examined  and  testified  as  follows : 

Direct  examination  by  Mr.  Hantman. 

Q.  Will  you  give  us  your  name  and  occupation?  A. 
Cornelius  W.  Melick,  credit  investigator  with  Dun  &  Brad- 
street. 
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The  Court :  Spell  the  last  name,  please. 

The  Witness :  M-e-l-i-c-k. 

By  Mr.  H ant man. 

Q.  How  Ion"  have  you  been  associated  with  Dun  &  Brad- 
street?  A.  714  years. 

Q.  What  duties  do  you  perform  for  that  organization, 
sir?  A.  My  duties  at  present  are  of  a  supervisory'  nature 

[772]  and  T  supervise  the  activities  of  12  credit  investi¬ 
gators. 

Q.  Mr.  Melick,  you  came  here  in  response  to  a  subpoena, 

1361  ‘rau  no*'  an(^  y°u  were  asked  to  produce  certain  docu¬ 
ments  pursuant  to  that  subpoena?  A.  That  is  correct,  yes, 
sir. 

Q.  Mr.  Melick,  I  show  you  Government’s  Exhibit  28  in 
evidence  and  ask  vou  whether  vou  can  identifv  that  docu- 
ment?  A.  Yes.  That  is  a  financial  statement  that  was 
given  our  office  on  the  Starrett  Television  Corporation. 

Q.  I  show  you  Government’s  15- A  in  evidence,  Mr.  Melick, 
and  ask  you  whether  you  can  identify  that  document?  A. 
Yes,  that  is  a  financial  statement  that  was  given  to  me  by 
Mr.  Freidus  of  Starrett  Television  Corporation. 

Q.  A  statement  just  like  that  one,  sir?  A.  Yes,  sir. 

Q.  The  same  date?  A.  The  same  date,  yes,  sir. 

Q.  And  the  same  figures?  A.  Yes,  sir. 

1362  Mr.  Margiotti:  If  your  Honor  please,  I  think  he 
should  establish  when  that  took  place. 

Mr.  Hantman :  I  am  about  to  do  that. 

Mr.  Margiotti:  I  beg  your  pardon. 

By  Mr.  Hantman. 

Q.  Will  you  tell  us,  sir,  where  and  when  Mr.  Freidus 

[773]  gave  you  a  copy  of  that  particular  financial  state- 
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ment?  A.  Well,  I  was  requested  to  come  to  the  Starrett 
Television  Corporation  and  revise  our  report  on  that  com¬ 
pany,  and  it  was  during  iny  interview  with  Mr.  Freidus 
that  he  passed  the  financial  statement  to  me. 

Mr.  Margiotti:  When? 

The  Court:  What  date  was  that,  Mr.  Melick? 

The  Witness:  Beg  pardon? 

The  Court:  What  date  was  it? 

The  Witness:  That  was  on  June  13,  1950. 

By  Mr.  Rant  man. 

Q.  Did  you  have  any  discussions  with  Mr.  Freidus,  sir, 
concerning - 

Mr.  Margiotti:  May  we  approach  the  bench,  your 
Honor? 

The  Court:  In  what  regard? 

Mr.  Margiotti:  In  the  date,  with  reference  to 
Knohl. 

The  Court:  Yes,  but  the  Court  has  made  a  ruling 
on  that  and  has  ruled  that  that  particular  date  would 
come  within  the  charge  on  the  third  count.  This  is 
June  13,  1950.  T  mean,  that  is  your  objection,  isn’t  it? 

Mr.  Margiotti :  My  objection  is - 

Mr.  Hantman:  I  would  rather  he  made  it  at  the 
bench  if  he  made  it  at  all. 

The  Court :  All  right,  come  on,  gentlemen. 

(Counsel  thereupon  approached  the  bench,  where 
the  following  [774]  proceedings  were  had  out  of  the 
hearing  of  the  jury:) 

Mr.  Margiotti:  We  object  to  this  testimony  on  be¬ 
half  of  Knohl  in  that  it  pre-dates  the  date  charged 
in  the  indictment  as  to  when  the  conspiracy  took  place. 
If  it  is  admissible  at  all,  it  is  admissible  against 
Freidus  and  not  against  Knohl. 
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The  Court :  You  mean  as  a  question  of  being  proof 
of  the  conspiracy,  because  the  Court  has  been  admit¬ 
ting  this  on  the  question  of  motive  and  intent. 

Mr.  Margiotti:  But  you  can’t  take  motive  and  in¬ 
tent  on  Freidus  and  impute  it  to  Knohl. 

The  Court :  No,  but  I  am  perfectly  willing  on  your 
motion  to  instruct  the  jury  on  it  now.  We  are  running 
into  this  all  the  time. 

Mr.  Margiotti :  That  we  are,  your  Honor.  We  now 
move  that  the  Court  in  admitting  this  testimony  at 
this  time  instruct  the  jury  that  it  is  being  admitted 
as  evidence  against  Freidus  onlv  and  not  as  against 
Knohl. 

The  Court:  Very  well,  I  will  grant  that. 

(Counsel  thereupon  resumed  their  places  at  the 
counsel  table  and  the  following  proceedings  were  had 
in  open  court:) 

The  Court:  Ladies  and  gentlemen  of  the  jury,  a 
matter  of  law  has  arisen  which  the  Court  at  the 
moment  will  give  you  a  special  instruction,  but  I  will 
cover  it  perhaps  at  a  later  time.  That  instruction  is 
this:  A  conspiracy  generally  is  a  combination  of  two 
or  more  natural  persons  agreeing,  confederating,  [775] 
combining  and  conspiring  together  to  do  a  certain  act. 
One  only  knows  the  intent  of  another  by  w’hat  he  says 
and  by  what  he  does.  The  indictment  itself  in  the 
third  count  charges  for  the  conspiracy  period  that, 
commencing  on,  to  wit,  July  1,  1950,  and  continuing 
thereafter  until  about  November  1,  1950,  that  the  de¬ 
fendants  Jacob  Freidus  and  Larry  Knohl  in  the  Dis¬ 
trict  of  Columbia,  leaving  out  things  which  are  not 
important  at  the  moment,  and  at  divers  other  places, 
conspired,  combined,  confederated  and  agreed  with 
others  and  agreed  together  and  with  each  other,  and 
with  divers  other  persons  whose  names  are  to  the 
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grand  jury  unknown,  to  commit  offenses  against  the 
United  States. 

Now  it  will  be  an  issue  of  fact  as  to  whether  or  not 
a  conspiracy  did  come  into  being;  second,  did  it  come 
in  the  period  as  alleged? 

You  will  notice  that  this  particular  date  as  testified 
by  Mr.  Melick  is  June  13,  1950,  and  the  date  of  the  con¬ 
spiracy  is  commencing  on,  to  wit,  July  1, 1950,  and  con¬ 
tinuing  thereafter  until,  or  about  November  l,  1950. 

Now  the  Court  instructs  you  that  if  the  evidence 
convinces  vou  and  it  becomes  an  issue  before  vou  that 
a  conspiracy  did  come  into  being,  then  the  act  and 
statement  of  every  person,  member  of  the  conspiracy,  1370 
is  binding  upon  everybody  else  who  may  not  even  be 
present,  but  since  this  date  is  antecedent  to  July  1, 
it  is  merely  a  statement  binding  only  upon  the  de¬ 
fendant  [776]  Freidus.  • 

Did  I  cover  your  point.  General? 

Mr.  Margiotti:  And  not  by  Mr.  Knohl. 

The  Court:  What  I  meant  by  that,  binding  on  Mr. 
Freidus  only  and  not  binding  on  Mr.  Knohl. 

Verv  well,  vou  mav  continue. 

«  •  •  • 

By  Mr.  Hantman. 


Q.  Now,  Mr.  Melick,  did  you  have  any  discussions  on 
that  date  which  you  mentioned,  June  13,  1950,  with  Mr. 
Freidus  concerning  the  contents  of  that  February  28,  1950  1371 
financial  statement  of  the  Starrett  Television  Corporation? 

A.  After  looking  at  the  statement,  there  were  certain  items 
that  required  further  explanation  and  I  requested  explana¬ 
tions  from  Mr.  Freidus. 

Q.  And  did  he  give  you  any,  sir?  A.  In  certain  cases 
an  explanation  was  forthcoming. 

Q.  Will  you  give  us  the  details  of  the  conversation,  sir, 
as  you  best  recall,  what  you  said  and  what  he  said?  A. 
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Well,  I  asked  him  about  the  pledging  of  accounts  receivable. 

At  that  time  the  corporation  had  entered  into  a  financing 

agreement  with  James  Talcott  and  they  were  assigning 

accounts  receivable  to  the  finance  company,  and  I  asked  him 

about  that  and  whether  or  not  anv  other  assets  besides 

* 

accounts  receivable  were  pledged. 

Q.  What  did  he  say?  [777]  A.  He  said  no,  that  ac¬ 
counts  receivable  was  the  only  assets  that  were  pledged 
to  the  finance  company.  And  I  asked  him  about  the  sur¬ 
plus  item  in  the  capital  section  of  the  financial  statement. 
It  -was  not  broken  down  as  earned  surplus  or  capital  sur¬ 
plus  or  donated  surplus.  It  was  just  labelled  surplus, 
1373  anc^  during  my  discussion  with  Mr.  Freidus,  he  indicated 
that  the  company  had  lost  money,  I  believe,  since  the  in¬ 
ception  of  the  company,  that  they  had  not  started  to 
operate  on  a  profitable  basis,  and  we  had  a  statement  five 
months  prior  which  I  used  as  a  comparison,  and  the  surplus 
increased  by  about  $100,000. 

And  I  asked  him  in  view  of  his  statement  that  the  com¬ 
pany  had  lost  money,  why  did  the  surplus  increase  by  $1 00,- 
000.’ 

He  indicated  that  it  was  through  donations  from  him¬ 
self. 


Mr.  Margiotti:  Donations  of  what? 

The  Witness:  I  asked  him  for  detailed  operating 
figures,  sales  and  other  profit  and  loss  data,  but  he 
1374  declined  to  furnish  it. 

By  Mr.  Hantman. 

Q.  Did  you  have  any  discussion  with  Mr.  Freidus  con¬ 
cerning  any  of  the  subsidiaries  of  the  Starrett  Television 
Corporation?  A.  Our  report  is  broken  dowm  into  various 
sections.  One  is  the  history  for  the  personnel  covering  the 
background  and  the  antecedents  of  the  officers,  and  also 
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in  that  section  [778]  of  the  report  we  bring  out  the  of¬ 
ficers  or  the  directors  of  the  company  are  identified  with 
other  organizations.  We  bring  that  out  and  also  the  extent 
of  inter-company  relations  between  the  companies,  and  at 
that  time  I  did  cover  the  different  affiliations  that  he  had 
with  other  companies. 

Q.  Did  you  have  any  conversation  with  him,  sir,  with 
respect  to  the  connection  between  the  Starrett  Realty  Com¬ 
pany  and  the  Starrett  Television  Corporation?  A.  I 
couldn’t  specifically  say  that  that  company  was  covered, 
but  T  did  cover,  I  would  say,  at  least  10  or  12  companies. 


Mr.  Williams:  I  think  he  has  answered  the  question, 
if  the  Court  please.  This  isn’t  reponsive. 

rPhe  Witness:  And  that  that  company  was  a  part  of 
our  company  report  at  the  time.  The  report  was  writ¬ 
ten,  I  believe,  during  July,  1950,  and  if  that  company 
was  a  part  of  the  history  section  of  the  report,  I  cov¬ 
ered  it  with  him,  yes. 


1376 


By  Mr.  H  ant  man. 

Q.  Yonu  don’t  recall  specifically  what,  if  anything,  he 
said  in  that  connection,  sir  ?  A.  I  do  recall  that  there  were 
no  subsidiary  organizations  as  of  the  date  of  the  interview, 
that  tliev  were  all  affiliated. 


Mr.  Hantman :  No  further  questions. 

The  Witness:  That  the  stock  was  owned  bv  others 
and  not  [779]  by  the  Starrett  Television. 

Mr.  Hantman:  No  further  questions. 

Cross-examination  by  Mr.  Williams. 


Q.  Mr.  Melick,  as  I  understand  it,  your  conversation  with 
Mr.  Freidus  took  place  on  June  13,  of  1950?  A.  That  is 
correct,  yes,  sir. 
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Q.  And  it  was  on  that  occasion  that  you  received  the 
financial  statement  dated  February  28,  1950?  A.  That  is 
correct,  yes,  sir. 

Q.  Is  that  the  first  time  that  your  organization  had  re¬ 
ceived  such  a  statement?  A.  Of  that  particular  date? 

Q.  Of  that  date.  A.  Yes,  sir. 

Q.  Now  is  the  National  Credit  Office  affiliated  with  your 
organization?  A.  It  is  a  subsidiary  company. 

Q.  And  would  that  also  pertain  to  them?  A.  I  would 
have  nothing  to  do  with — I  mean,  Dun  &  Bradstreet  writes 
its  report  and  National  Credit  Office  writes  a  report.  We 
do  not  try  to  influence  each  other  in  making  credit  recom¬ 
mendations.  Sometimes  we  differ:  in  fact,  many  times  we 
differ. 

Q.  Did  you  know  that  National  Credit  Office  was  sending 
[780]  out  this  statement  as  early  as  May  9,  of  1950? 

The  Court:  You  say  National  Credit  was  sending 
it  out? 

Mr.  Williams:  Yes,  sir. 

The  Court:  The  credit  company? 

Mr.  Williams:  Yes,  sir. 

By  Mr.  Williams. 

Q.  Isn’t  that  what  you  call  it,  the  National  Credit  Office? 
A.  National  Credit  Office,  that  is  correct. 

The  Court :  I  mean,  you  are  not  confusing  that  with 
the  Starrett  Company? 

Mr.  Williams:  No,  your  Honor. 

The  Court:  Just  as  long  as  the  question  is  clear  to 
both  you  and  the  witness. 

The  Witness:  Yes,  the  subsidiary  company  was 
distributing  the  statement  ahead  of  Dun  &  Bradstreet. 
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By  Mr.  Williams. 

Q.  My  question  is  this,  Mr.  Witness:  Did  you  know  that 
the  National  Credit  Office,  a  subsidiary  of  your  company, 
was  distributing  this  statement  as  early  as  May  9,  1950? 
A.  No,  sir,  I  did  not. 

Q.  At  any  rate,  you  first  got  it  as  a  representative  of 
Dun  &  Bradstreet  in  June  of  1950,  June  13  to  be  exact? 
A.  That  is  correct. 

[781]  Q.  On  that  occasion  you  had  a  discussion  with  Mr. 
Freidus  ?  A.  That  is  correct. 

Q.  And  you  had  had  an  operating  statement  previously 
from  Starrett:  is  that  right,  Mr.  Melick?  A.  A  balance 
sheet. 

Q.  Had  you  ever  had  an  operating  statement?  A.  No, 
sir. 

Q.  But,  at  any  rate,  you  knew  that  the  Starrett  Company 
was  sustaining  losses,  did  you  not?  A.  Only  through  the 
statement  of  Mr.  Freidus.  1  mean,  if  you  would  compare 
the  two  statements,  you  would  think  they  were  making 
money,  unless  you  had  an  explanation. 

Q.  Yes,  but  he  told  you  they  were  losing  money?  A.  That 
is  correct,  yes,  sir. 

Q.  So  when  he  told  you  they  were  losing  money,  you 
asked  him  about  the  showing  of  surplus  on  the  statement 
of  2/28/50?  A.  That  is  correct. 

Q.  Are  you  an  accountant,  Mr.  Melick?  A.  No,  sir. 

Q.  Do  you  understand  the  principles  of  accounting  in 
your  business?  A.  To  some  extent. 

Q.  You  know  as  a  credit  expert  for  Dun  &  Bradstreet 
that  [782]  there  are  three  ways  to  create  surplus,  do  you 
not?  A.  That  is  correct. 

Q.  You  can  create  surplus  by  earnings:  right?  A.  Cor¬ 
rect. 

Q.  You  can  create  surplus  by  contributions  or  donations; 
is  that  correct?  A.  Correct. 
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1383 
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Q.  And  you  can  create  surplus  by  a  re-evaluation  of 
assets?  A.  That  is  correct. 

Q.  And  regardless  of  how  you  create  the  surplus,  it  is 
nonetheless  surplus  for  the  purpose  of  the  balance  sheet, 
is  it  not?  A.  Well,  if  I  might  elaborate  on  that. 

Q.  Surely.  A.  We  receive  many  statements  from  account¬ 
ants,  many  many  accounting  firms,  and  the  majority  of 
them,  if  it  is  through  donations,  they  indicate  it.  They 
label  it  donated  surplus.  If  it  is  through  re-evaluation  of 
fixed  assets,  they  would  indicate  it  was  capital  surplus. 
Thev  would  indicate  the  basis  for  it.  We  alwavs,  it  has 
been  my  experience,  do — that  earned  surplus  should  be  re- 
1385  fluted  through  earnings. 

Q.  The  fact  is,  it  is  surplus,  isn’t  it?  A.  Yes. 

Q.  Whether  it  comes  from  re-evaluation,  donation — 
[783]  A.  I  agree. 

Q.  — or  earnings?  A.  Yes,  sir. 

Q.  Is  that  not  right?  A.  That  is  correct. 

Q.  And  when  you  asked  Mr.  Freidus  where  the  surplus 
on  that  statement  came  from,  he  told  you  it  came  from  dona¬ 
tions?  A.  That  is  correct. 

Q.  Isn’t  that  right?  A.  Yes,  sir. 

Q.  He  told  you  that  he  had  made  advances  to  the  com¬ 
pany  in  the  form  of  loans  which  he  had  forgiven  and 
credited  to  the  surplus  account,  did  he  not?  A.  He  didn’t 
tell  me  that,  no,  sir. 

13S6  told  ^013  donated?  A.  Donated.  He 

didn’t  indicate  there  was  any  forgiveness  of  indebtedness  or 
anything. 

Q.  He  didn’t  go  into  the  details  of  how  he  had  donated 
it?  A.  That  is  right. 

Q.  But  in  this  conversation  he  told  you  that  the  surplus 
of  that  statement  on  June  13,  1950  was  donated  surplus? 
A.  That  is  correct. 

Q.  Therefore,  Dun  &  Bradstreet  had  that  information  as 
of  June  13,  1950,  didn’t  it?  [784]  A.  That  is  correct. 
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Q.  And  having  that  information  in  its  files,  that  was 
available  to  any  subscriber  of  Dun  &  Bradstreet  who  asked 
for  a  report  on  Starrett?  A.  Correct. 

Q.  Is  that  right?  A.  That  is  correct. 

Q.  And  any  individual  who  purchased  a  credit  report, 
whether  it  be  a  company,  a  partnership,  an  individual,  a 
government  agency,  could  get  this  information  simply  by 
asking  for  it?  A.  That  is  correct. 

Q.  Do  you  know  as  an  employee  of  the  Dun  &  Bradstreet 
company  whether  the  Reconstruction  Finance  Corporation 
asked  for  this  information?  A.  That — I  wouldn’t  have  that 
knowledge. 

Q.  You  would  have  furnished  them  if  they  had  asked  for 
it?  A.  Yes,  if  they  were  subscribers  to  our  service,  we 
would  have  furnished  it  to  them. 

Mr.  Williams:  That  is  all. 

Mr.  Collins:  We  have  no  questions. 

Redirect  examination  by  Mr.  Hantman. 

Q.  Mr.  Melick,  just  one  question,  if  I  may.  Mr.  Williams 
[785]  questioned  you  about  the  three  methods  indicating 
surplus.  Does  the  surplus  on  the  February  28,  1950  state¬ 
ment  which  vou  have  before  vou  show  anv  source  of  the  sur- 
•  • 

plus  or  any  breakdown  whatsoever?  A.  No.  That  is  the  rea¬ 
son  I  quesioned  Mr.  Freidus.  Tt  was  just  surplus. 

Mr.  Hantman :  That  is  all. 

The  Court:  You  may  be  finally  excused. 
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[789]  Proceedings 

The  Court:  By  direction  of  the  Court,  I  am  going  to 
ask  the  jury  to  return  to  their  room,  and  will  Juror  James 
Harrell  remain  in  the  court  room. 

(Thereupon  the  jury,  with  the  exception  of  Juror  Har¬ 
rell,  left  the  court  room.) 

The  Court:  Mr.  Harrell,  will  you  stand,  please? 

You  understand  the  Court  begins  at  10  o’clock,  and  you 
held  us  up  here  for  an  hour  and  fifteen  minutes.  I  would 
imagine  it  has  cost  the  Government  of  the  United  States 
and  the  taxpayers  several  hundred  dollars,  and  I  have 
been  noticing  during  the  trial  itself  that  you  have  been 

1391  nodding  in  the  court  room. 

I  realize  that  you  are  a  taxi  driver,  and  I  realize  that 
you  work  in  addition  to  the  hours  that  you  put  here  but 
still  the  Government  of  the  United  States  is  paying  you 
seven  dollars  a  day  and  we  expect  that  you  will  do  your 
civic  duty. 

Now,  have  you  any  explanation  as  to  why  you  are  late 
this  morning? 

Mr.  Harrell:  Judge,  I  have  no  explanation.  I  really 
worked  until  four  this  morning,  and  trying  to  pile  a  day’s 
work  into  two  or  three  hours.  I  had  no  intention  of  being 
late.  I  figured  I  could  wake  up  at  eight  but  I  justn’t  do  it. 

The  Court :  You  have  an  alarm  clock? 

[790]  Mr.  Harrell:  No.  I  don’t  need  an  alarm  clock, 

1392  w^h  the  kids  running  down  the  apartment  in  the  morning. 
I  woke  up  and  there  was  nobody  around.  I  don’t  know 
where  they  went  to  this  morning. 

The  Court :  I  am  going  to  be  lenient.  I  realize  it  is  the 
Christmas  season  but  nevertheless  I  am  compelled  to  find 
you  in  contempt  and  I  will  fix  a  fine  of  five  dollars,  and 
give  you  until  next  Monday  to  pay  it. 

Mr.  Harrell:  O.K.,  thank  you. 

The  Court :  Don’t  let  it  happen  again. 


465a 


Colloquy.  1393 


Mr.  Harrell:  I  certainly  won’t. 

The  Court :  Bring  in  the  jury. 

(Thereupon  the  jury  returned  to  the  court  room.) 

Mr.  Collins:  May  we  approach  the  bench,  your  Honor? 

(Thereupon,  at  the  bench,  out  of  the  hearing  of  the 
jury,  the  following  occurred:) 

Mr.  Collins:  Your  Honor,  I  am  entirely  sympathetic 
with  the  thing  that  prompted  your  Honor  to  do  the  thing 
that  you  just  did  but  certainly  performing  my  function  as 
a  lawyer,  I  cannot  help  but  believe  that  it  is  bound  to  be 
prejudicial  to  the  defendant  in  this  case. 

The  Court:  The  defendant?  Why  the  defendant? 

Mr.  Collins:  Well,  your  Honor  stressed  the  situation  1394 
that  it  is  his  obligation,  the  cost  to  the  Government,  and  the 
Government  is  on  one  side  of  this  fence,  the  defendant 
[791]  is  on  the  other  side  of  this  fence,  and  I  just  have  a 
feeling,  your  Honor,  that  that  man  is  going  to  carry  into 
this  box  a  concern  about  this  situation  that,  No.  1,  you  are 
watching  him  pretty  closely,  and  the  net  effect  of  it  is 
bound  to  be  prejudicial  to  the  defendant  in  this  instance. 

He  is  probably  going  to  lean  backward. 

The  Court:  I  am  prepared  to  instruct  him  right  now 
as  to  what  took  place  here,  he  is  not  in  anywise  bound  by 
anything  the  Court  said. 

Mr.  Collins:  If  your  Honor  had  indicated  to  us  pre¬ 
liminarily,  I  would  have  suggested  that  you  reserved  it 
until  after  the  trial. 

The  Court :  Oh,  no.  1395 

Mr.  Collins:  But  unfortunatelv  that  is  done  now. 

The  Court:  We  are  up  against  the  problem  of  either 
punishing  him,  and  there  has  been  quite  a  bit  written  in 
legal  jurisprudence,  especially  since  the  famous  case  in 
Now  York,  as  to  when  the  punishment  should  have  been 
inflicted.  Tf  vou  want  an  instruction  I  will  be  verv  glad 
to  give  it. 
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Mr.  Williams:  Mr.  Stein  just  made  a  suggestion  that 
hadn’t  occurred  to  me  but  I  certainly  think  it  has  a  validity. 
He  says  the  juror  now  feeling  that  he  has  committed  an 
affront  to  the  Government  may  lean  over  backwards. 

The  Court:  You  gentlemen  state  your  objection  on  the 
record.  I  am  going  to  overrule  it. 

[792]  I  will  cause  the  jury  to  leave,  and  I  am  going  to 
instruct  him. 

Mr.  Collins:  To  protect  the  record,  because  of  the  in¬ 
cident  that  has  occurred,  and  what  we  regard  to  be  the 
involvement  and  the  prejudice  of  it,  on  behalf  of  defendant 
Knohl  I  move  for  the  withdrawal  of  the  juror. 

The  Court :  And  the  Court  will  overrule  it. 

Mr.  Marshal,  by  direction  of  the  Court,  will  you  cause 
the  jury  to  retire,  please,  and  have  Mr.  Harrell  remain 
in  the  court  room? 

(Thereupon  the  jury  left  the  court  room,  and  counsel 
returned  to  the  trial  table:) 

The  Court:  Mr.  Harrell,  in  connection  with  what  the 
Court  said  to  you  concerning  the  fact  that  you  were  late, 
the  inconvenience  that  you  caused,  the  Court  will  specifi¬ 
cally  instruct  you  that  you  are  to  have  no  feeling  in  the 
matter  one  way  or  the  other,  toward  the  Government  or 
toward  the  defendants,  but  that  your  obligation  is  to  well 
and  truly  try  the  cause  and  base  your  verdict  upon  the 
evidence. 

Do  you  have  any  prejudice  at  the  moment  for  or  against 
the  defendants  in  this  case? 

Mr.  Harrell :  Not  one  whit. 

The  Court:  Very  well.  You  are  so  instructed. 

Bring  the  jury  back. 

(Thereupon  the  jury  returned  to  the  court  room.) 

[793]  Mr.  Hantman:  May  we  proceed,  your  Honor? 

The  Court:  You  may  proceed. 

Mr.  Hantman:  Call  Mrs.  Susan  O’Higgins. 
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Thereupon,  Susan  O’Higgins  called  as  a  witness  for  and 
on  behalf  of  the  Government,  and  having  been  first  duly 
sworn,  was  examined  and  testified  as  follows : 


Direct  examination  by  Mr.  Hantman. 


Q.  Will  you  give  us  your  name  and  address,  please?  A. 
Mrs.  Susan  J.  O’Higgins,  1210  South  Broad  Street,  Phila¬ 
delphia,  Pennsylvania. 

Q.  Mrs.  O’Higgins,  where  were  you  employed  in  1950? 
A.  In  Washington,  D.  C. 

Q.  By  what  firm  were  you  employed?  A.  Atlantic  In¬ 
vestors. 

Q.  And  that  is  located  where,  now?  A.  1523  L  Street, 
Northwest,  Washington. 

Q.  For  how  long  were  you  employed  by  Atlantic  In¬ 
vestors,  Inc.?  A.  From  May,  1950  until  July  1,  1953. 


1400 


Mr.  Williams :  What  was  the  last  date?  I  am  sorry. 
The  Witness:  July  1st,  1953. 

[794]  By  Mr.  Hantman. 


Q.  In  what  capacity  were  you  employed  by  that  firm? 

A.  I  was  secretary. 

Q.  Who  hired  you?  A.  Mr.  Knohl. 

Q.  Do  you  recall  the  rooms  you  occupied  at  1523  L  Street, 
Northwest?  A.  Yes,  we  had  a  suite  of  rooms.  Rooms  200.  4401 
201  and  202. 

Q.  What  type  of  business  was  Atlantic  Investors,  Inc., 
engaged  in  during  the  period  you  were  associated  with  the 
firm?  A.  The  buying  and  selling  of  properties. 

Q.  Do  you  know  who  owned  or  operated  that  firm?  A. 

Mr.  Knohl. 

Mr.  Hantman:  Would  you  rise,  Mr.  Knohl? 


468a 


1402  Susan  O'Higgins — For  Government — Direct. 


By  Mr.  Hantman. 

Q.  Is  this  the  Mr.  Knohl  vou  have  reference  to?  A. 
Yes. 

Q.  That  is  Mr.  Larry  Knohl?  A.  Yes. 

Q.  Can  you  tell  us,  Mrs.  O’Higgins,  how  often  Mr.  Knohl 
would  visit  the  premises  of  Atlantic  Investors,  Inc.,  during 
the  period  you  were  employed  by  the  firm?  A.  Well,  Mr. 
Knohl  would  come  in  sometimes  once  a  week,  sometimes 
once  every  two  weeks,  sometimes  once  a  month,  [795]  and 
stay  a  couple  days. 

Q.  Do  you  know  the  defendant  Jacob  Freidus?  A.  Yes, 

1403  ^  do. 

Q.  Do  you  know  him  by  any  other  name  than  “Jacob?” 
A.  Jack. 

Mr.  Hantman:  Would  you  rise,  Mr.  Freidus? 

By  Mr.  Hantman. 

Q.  Is  this  the  Mr.  Freidus  you  have  reference  to?  A. 
Yes,  it  is. 

Q.  Did  you  ever  see  the  defendant,  Mr.  Freidus,  on  the 
premises  of  Atlantic  Investors,  Inc.?  A.  Yes. 

Q.  Can  you  give  us  roughly  the  period  you  saw  him  on 
those  premises?  A.  Well,  it  was  between  the  time  from 
May  until  October,  1950. 

1404  Q*  How  often  do  you  recall  seeing  Mr.  Freidus  on  the 
premises  of  Atlantic  Investors,  Inc.?  A.  Oh,  more  than 
once,  a  few  times. 

Mr.  Margiotti:  More  than  once  what? 

The  Witness:  A  few  times. 
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By  Mr.  Hantman. 

Q.  What  if  anything  did  Mr.  Freidus  do  when  he  came 
to  the  premises  of  Atlantic  Investors,  Inc.,  during  this 
period?  [796]  A.  He  would  confer  with  Mr.  Knohl. 

Q.  Were  these  short  or  lengthy  conferences?  A.  They 
were  lengthy. 

Q.  Did  you  hear  any  of  the  details?  A.  No,  I  didn’t 
hear  any  of  the  details.  They  were  behind  closed  doors 
in  Mr.  Knohl’s  private  office. 

Q.  On  the  occasions  when  Mr.  Freidus  would  come  to  the 
premises  of  Atlantic  Investors,  Inc.,  at  1523  L  Street, 
Northwest,  did  you  speak  to  Mr.  Freidus?  A.  Yes,  just 
greet  him,  “Hello,”  the  time  of  day.  I  'wouldn’t  have  any 
conversation. 

Q.  Did  you  ever  hear  of  a  firm  called  the  Aaron  Ma¬ 
chinery  Company?  A.  Yes. 

Q.  In  what  connection  did  you  hear  this  firm  name? 
A.  Well,  our  rent  bills  came  in  under  “Aaron  Machinery 
Company.” 

Q.  Was  either  defendant  to  your  knowledge  connected 
or  in  any  way  associated  with  the  Aaron  Machinery  Com¬ 
pany?  A.  Yes. 

Q.  Which  one?  A.  Mr.  Freidus. 

Q.  How  do  you  know  that?  A.  Mr.  Knohl  told  me  that 
Mr.  Freidus’  stepfather  was  owner  of  the  Aaron  Machinery 
Company. 

[797]  Q.  We  are  talking  about  Aaron  (spelling). 

Now,  on  the  occasions  when  Mr.  Knohl  would  come  to 
the  premises  of  the  Atlantic  Investors,  Inc.,  do  you  recall 
whether  or  not  on  any  of  these  occasions  he  -would  confer 
with  Mr.  Freidus?  A.  On  the  telephone,  yes. 

Q.  How  frequently  would  he  confer  with  Mr.  Freidus 
by  telephone  ?  A.  Oh,  several  times.  He  would  put  in  sev¬ 
eral  calls  into  New  York  to  talk  to  Mr.  Freidus. 


1405 
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1407 


470a 


1408  Susan  O’Higgins — For  Government — Direct. 


Q.  You  mean  several  times  a  day  or  did  it  happen  on 
several  occasions.  A.  Yes,  several  times  a  dav. 

Q.  How  do  you  know  that  Mr.  Knohl  would  talk  to 
Mr.  Freidus?  A.  Well,  sometimes  Mr.  Knohl  would  get 
him  on  the  phone  or  sometimes  1  would  get  him  on  the 
phone,  get  the  number. 

Q.  Who  told  you  to  get  the  number?  A.  Mr.  Knohl. 

Q.  During  what  period  do  you  recall  these  phone  conver¬ 
sations  between  Mr.  Knohl  and  Mr.  Freidus  taking  place? 
A.  From  the  time  T  went  to  work  there  until  about  the 
end  of  October,  1950. 

Q.  During  any  of  these  phone  conversations  between 

1409  17981  them,  did  you  ever  hear  any  references  to  the  Aaron 
Manufacturing  Company?  A.  Yes. 

Q.  How  did  you  hear  that?  A.  Well,  I  would  not  monitor 
the  conversations  but  I  would  hear  it  through  the  door. 

Q.  Through  the  door?  A.  Yes. 

Q.  What  specifically  do  you  recall  hearing  when  you 
heard  this  voice  through  the  door?  A.  T  am  sorry:  T  don't 
understand  the  question. 

Q.  Do  you  recall  any  of  the  details  of  the  conversations, 
that  Mr.  Knohl  would  be  having  with  Mr.  Freidus?  A. 
Well,  on  one  occasion,  Mr.  Knohl  came  out  and  said  that 
he  needed  a  financial  statement  from  Starrett  for  Aireon. 

Mr.  Margiotti :  I  didn't  get  that.  May  we  have  the 
answer  read? 

1410  The  Court:  Read  it  back,  Mr.  Reporter. 

(Thereupon  the  answer  was  read  by  the  reporter.) 

By  Mr.  H ant man. 

Q.  When  was  this,  approximately?  A.  Oh,  around  the 
first  part  of  August,  the  first  of  August. 

Q.  Of  what  year?  A.  1950. 
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[799]  Mr.  Margiotti:  What  did  she  say? 

Mr.  Hantman:  Around  the  1st  of  August,  1950. 

Will  you  keep  your  voice  up,  Mrs.  O’Higgins,  so  the 
Court,  the  ladies  and  gentlemen  of  the  jury,  counsel, 
and  the  defendants  will  hear  you? 

The  Witness:  Yes. 

By  Mr.  Hantman. 

Q.  Just  try  and  keep  your  voice  up,  now. 

To  whom  did  Mr.  Knohl  say  that  he  wanted  a  financial 
statement  from  Starrett  for  Aireon?  A.  To  whom? 

Q.  Yes.  A.  To  me. 

Q.  What  was  your  prime  work  during  the  period  July  1^12 
to  November,  1950,  while  you  were  associated  with  Atlantic 
Investors,  Inc.?  A.  Working  with  Mr.  Knohl  on  this 
Aireon. 

Q.  Did  you  work  on  any  other  enterprises  that  you 
recall?  A.  At  that  time,  no,  not  that  I  recall. 

Q.  Were  there  ever  any  occasions  that  you  recall  when 
Mr.  Freidus  called  Mr.  Knohl  during  this  period?  A.  Yes. 

Q.  And  I  am  now-  speaking  of  the  period  July  to  Novem¬ 
ber,  1950?  [800]  A.  Yes. 

Q.  Approximately  how’  often  would  Mr.  Freidus  call  Mr. 
Knohl?  A.  A  few  times. 

Q.  How*  did  you  know  that  Mr.  Freidus  was  calling  Mr. 
Knohl?  A.  I  recognized  the  voice  on  the  phone. 

Q.  Would  you  get  the  call  first?  A.  Yes.  1413 

Q.  And  he  would  ask  to  put  the  call  through  to  Mr. 
Knohl?  A.  That  is  right. 

Q.  I  show  you  Government’s  Exhibit  4  in  evidence, 
w’hich  is  a  letter  dated  July  26,  1950.  I  want  you  to  ex¬ 
amine  that  and  tell  me  if  you  have  ever  seen  that  letter 
before,  or  a  copy  of  it?  A.  Yes,  I  have  seen  it. 

Q.  Where  have  you  seen  it?  A.  I  had  a  copy  of  this  in 
my  file. 
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Q.  A  copy  in  your  file?  A.  Yes. 

Q.  Where  was  your  file?  A.  In  the  office. 

Q.  Of  Atlantic  Investors,  Inc.?  A.  Yes. 

[801]  Q.  With  reference  to  Exhibit  4-A,  which  is  the 
attachment  thereto,  do  you  recognize  the  signature  on  that 
letter?  A.  Yes. 

Q.  Whose  signature  is  that?  A.  Mr.  Knohl’s. 

Q.  Is  that  in  his  handwriting?  A.  Yes. 

Q.  Directing  your  attention  to  the  same  exhibit,  4-A,  and 
the  last  paragraph  on  the  second  page,  starting  with  the 
bidder,  would  you  mind  reading  that  paragraph  to  your¬ 
self  for  a  moment? 

Xow,  Mrs.  O’Higgins,  did  you  ever  learn  any  of  the  de¬ 
tails  mentioned  in  that  particular  paragraph  of  Exhibit 
4-A  from  either  of  the  defendants,  either  Mr.  Freidus  or 
Mr.  Knohl  ?  A.  Yes. 

Mr.  Williams:  Do  you  have  another  copy  of  that,  so 
wre  can  see  what  you  are  referring  to? 


By  Mr.  H  ant  man. 

Q.  What  were  you  told,  if  anything,  by  either  of  these 
defendants,  in  connection  with  that  particular  paragraph  of 
the  Julv  26  letter  ?  A.  Mr.  Knohl  had  told  me  that  Star- 
rett  manufactured  television  sets  and  air-conditioning  units, 
and  also  he  had  a  [802]  picture  on  his  desk  of  the  Star- 
1416  rett-Lehigh  Building,  and  to  me  that  w*as  the  plant. 

Mr.  Margiotti:  He  had  what? 

The  Witness:  A  picture. 


By  Mr.  Hantman. 

Q.  A  picture  of  the  Starrett-Lehigh  Building?  A.  That 
is  right. 
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Q.  What,  if  anything,  did  Mr.  Knohl  tell  yon  about  the 
Starrett-Lehigh  Building?  A.  That  that  was  where  the 
manufacturing  of  these  sets  and  air-conditioners  went  on. 

Q.  When  did  Mr.  Knohl  tell  you  these  things,  that  you 
recall  ?  A.  When  ? 

Q.  When.  A.  Oh,  shortly  after  I  went  to  work  for  him, 
probably  in  July. 

Q.  Of  what  year?  A.  1950. 

Q.  Now,  you  mentioned  something  about  a  conversation 
with  Mr.  Knohl  relative  to  a  financial  statement.  When 
was  that?  A.  About  August  1st,  1950. 

Q.  I  believe  you  said  that  Knohl  told  you  he  needed  a 
financial  statement  from  Starrett?  [803]  A.  That  is  right. 

Q.  What,  if  anything,  happened  after  he  told  you  that? 

A.  To  the  best  of  my  recollection,  he  called  up  Mr.  Freidus 
and  asked  him  for  it  on  the  telephone. 

Q.  How  do  you  know  that  Mr.  Knohl  called  Mr.  Freidus? 

A.  Well,  he  came  out  of  the  office  and  said,  “I  need  a  finan¬ 
cial  statement  from  Starrett.”  I  don’t  recall  right  now 
whether  I  put  the  call  in  or  Mr.  Knohl  put  the  call  in  but 
he  called  Mr.  Freidus  up. 

Q.  Did  you  hear  him  converse  on  the  phone?  A.  I  didn’t 
listen  to  the  conversation  on  the  phone  but  through  the 
door  I  had  heard  him  ask  for  the  statement. 

Q.  And  you  could  hear  that  through  the  door,  could  you? 

A.  That  is  right. 

Q.  Whose  voice  did  you  hear  make  that  statement?  A. 

Mr.  Knohl.  *  1419 

Q.  Now,  do  you  recall  typing  a  letter  to  the  RFC  about 
this  time?  A.  Yes. 

Q.  Was  there  any  connection  that  you  recall  between  this 
financial  statement  you  have  told  the  Court  and  jury  about, 
and  the  letter  that  you  were  then  typing?  A.  To  the  best 
of  my  recollection,  that  letter  [804]  that  was  written  re¬ 
quired  an  enclosure  of  a  financial  statement  from  Starrett. 
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Q.  Now,  subsequent  to  this  phone  conversation  between 
Mr.  Knohl  and  Mr.  Freidus,  do  you  recall,  had  you  ever 
actually  received  a  financial  statement?  A.  Yes,  I  received 
it. 

Q.  When  do  you  recall  receiving  a  financial  statement  ? 
A.  Oh,  the  very  beginning  of  August,  1950,  August  1st  or 
2nd. 

Q.  How  many  copies  do  you  recall  receiving?  A.  Just 
one. 

Q.  Was  there  a  covering  letter  with  it?  A.  I  don't  recall. 

Q.  I  show  you  Government’s  15  and  15- A  in  evidence, 
which  is  a  letter  of  August  2nd,  and  a  financial  statement 
attached  thereto,  and  ask  vou  whether  you  can  identify 
those  documents?  A.  Yes,  this  is  the  letter  1  wrote  and  the 
financial  statement  I  received  in  the  mail. 

Q.  With  respect  to  the  contents  of  the  first  paragraph 
of  that  letter,  Mrs.  O’Higgins,  do  you  recall  whether  you 
put  in  a  call  to  Mr.  Freidus  concerning  that  paragraph?  A. 
What  paragraph? 

Q.  The  first  paragraph  of  that  letter.  A.  Yes,  it  was  a 
telephone  conversation. 

[805]  Q.  Who  asked  you  to  put  the  call  in  to  Mr.  Freidus  ? 
A.  Mr.  Knohl. 

Q.  What  transpired  after  that  conversation  was  con¬ 
cluded,  as  you  recall?  A.  T  recall  Mr.  Knohl  coming  out  of 
his  office  and  saying  that  $200,000  had  been  added  to  the 
capital  structure  of  Starrett. 

Q.  Did  he  tell  you  where  he  got  that  information?  A. 
He  got  from  Mr.  Freidus. 

Q.  With  respect  to  this  letter  of  August  2nd.  who  dic¬ 
tated  that  letter?  A.  To  the  best  of  my  recollection,  it  was 
dictated  in  Mr.  Knohl’s  office,  with  both  Mr.  Knohl  and  Mr. 
Parker  present.  1  don’t  recall  which  one  of  them  dictated 
it  to  me  but  it  was  one  of  them. 

Q.  Were  they  both  there  at  the  time  the  letter  was  dic¬ 
tated?  A.  Yes. 
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Q.  By  “Mr.  Parker”,  were  you  referring  to  Leo  Parker, 
attorney,  of  Kansas  City?  A.  Yes. 

Q.  Can  you  identify  the  signature  on  that  August  2nd 
letter  you  have  before  you  ?  A.  It  is  Mr.  Knohl ’s  signature. 

Q.  Is  that  in  his  handwriting?  [806]  A.  Yes. 

Q.  What  did  you  do  with  the  letter  after  you  typed  it? 

A.  This  letter  here  ? 

Q.  Yes,  ma’m,  speaking  now  of  Government  Exhibit  No. 

15.  A.  I  didn’t  mail  it.  I  gave  it  to  Mr.  Knohl  or  Mr. 
Parker. 

Q.  At  the  time?  A.  To  the  best  of  my  recollection.  . 

Q.  Yes. 

At  the  time  you  gave  it  to  him,  the  letter  was  unsigned,  I  ^434 
take  it?  A.  Yes. 

Q.  I  show  you  Government’s  16  in  evidence,  which  is  a 
letter  of  August  23,  1950,  and  ask  you  whether  you  can 
identify  that  letter?  A.  Yes,  I  typed  this. 

Q.  Where  did  you  do  that?  A.  Tn  my  office,  1523  L  Street, 
Atlantic  Investors. 

Q.  Who  dictated  that  letter  to  you  ?  A.  Either  Mr.  Knohl 
or  Mr.  Parker. 

Q.  Were  they  both  in  your  office  at  that  time?  A.  Yes. 

Q.  What  did  you  do  with  that  letter  after  you  had  [807] 
typed  it?  A.  Handed  it  over  to  them. 

Q.  Do  you  recall  which  one  you  gave  it  to?  A.  No,  I  don’t. 

Q.  Do  you  recognize  the  signature  on  that  letter?  A. 

Yes 

1425 

Q.  Whose  signature  is  that?  A.  Mr.  Knohl’s. 

Q.  Is  that  in  his  handwriting?  A.  Yes. 

Q.  T  want  to  show  you,  Mrs.  O’Higgins,  Government’s 
Exhibit  No.  3  in  evidence,  which  is  a  letter  of  September  1, 

1950,  and  ask  vou  whether  vou  can  identifv  that  letter?  A. 

Yes,  I  wrote  it. 

Q.  Where  did  you  write  that  letter?  You  mean  typed  it, 
don’t  you?  A.  I  typed  it,  yes,  sir. 
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Q.  Where  did  you  do  that?  A.  I  typed  it  at  the  office  of 
Atlantic  Investors. 

Q.  How  did  you  happen  to  type  that  letter  ?  A.  This  let¬ 
ter  was  dictated  to  me  by  Mr.  Parker  over  the  telephone. 

Q.  What,  if  anything,  did  you  do  with  the  letter  after 
you  typed  it?  A.  T  personally  delivered  it  to  him  at  the 

Mavflower. 

* 

[808]  Q.  With  respect  to  the  letters  of  August  2nd  and 

August  23rd,  which  you  have  before  you,  can  you  tell  us 

whether  or  not  vou  ever  conveved  the  contents  of  either  let- 
•  • 

ter  to  the  defendant  Jacob  Freidus?  A.  Yes,  in  a  telephone 
conversation. 

1427  Q*  Can  you  tell  us  how  that  came  about? 

Mrs.  Margiotti :  Which  exhibits  were  they,  Mr. 
Hantman? 

Mr.  Hantman:  15,  15- A  and  16. 

By  Mr.  Hantman. 

Q.  Will  you  tell  us  how  you  came  to  convey  the  contents 

thereof  to  Mr.  Freidus  ?  A.  To  the - 

Q.  By  phone.  A.  To  the  best  of  my  recollection,  I  remem¬ 
ber  getting  on  the  telephone  and  reading  one  or  both  of 
these  letters  to  him  over  the  phone. 

Q.  Who  told  you  to  do  that  ?  A.  Mr.  Knohl. 

Q.  When  was  that?  A.  After  they  were  typed. 

1428  Q.  On  the  same  day  they  were  typed?  A.  Yes. 

Q.  How  much  of  either  letter  did  you  read  to  Mr.  Freidus 
on  the  phone?  A.  All  of  it,  or  all  of  each  one. 

[809]  Did  you  include  the  closing,  that  is,  the  “very  truly 
yours”,  or  whatever  it  says,  and  the  signature,  and  the  title 
of  the  individual  signing  the  letter?  A.  Yes,  I  read  it  all. 

Q.  In  other  words,  did  you  say,  “Larry  Knohl,  Vice  Presi¬ 
dent?”  A.  Yes. 
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Q.  Did  you  hear  any  comment  by  Mr.  Freidus  on  the 
phone?  A.  No,  no  comment. 

Q.  Were  you  asked  to  make  any  changes  in  either  of 
those  letters  prior  to  the  time  you  gave  them  to  either  Mr. 
Knohl  or  Mr.  Parker? 

I  am  now  speaking  of  the  letters  of  August  2  and —  A. 
After  they  were  written? 

Q.  Yes.  A.  No  changes. 

Q.  Were  you  asked  to  make  any  changes  after  you  had 
typed  them,  after  you  had  conveyed  the  contents  thereof  to 
Mr.  Freidus  on  the  phone?  A.  No,  no  changes. 

Q.  Did  you  ever  have  any  stationery  of  the  Starrett  Tele¬ 
vision  Corporation  in  your  office?  A.  Yes. 

Q.  Where  did  that  stationery  come  from,  if  you  know? 
[810]  A.  Mr.  Knohl  brought  it  in. 

Q.  How  did  it  happen,  Mrs.  O’Higgins,  that  the  letters 
of  August  2,  1950,  and  August  23,  1950,  and  September  1, 
1950,  were  written  on  the  stationery  of  the  Starrett  Televi¬ 
sion  Corporation?  A.  Those  were  Mr.  Knohl’s  instructions. 

Q.  To  you?  A.  To  me. 

Q.  Mrs.  O’Higgins,  can  you  tell  us  whether  on  any  occa¬ 
sion  during  the  time  you  were  with  Mr.  Knohl,  during  the 
period  July  to  November,  1950,  that  Mr.  Knohl  made  a  trip 
to  Kansas  City,  Kansas,  or  Kansas  City,  Missouri?  A.  Yes. 

Q.  When  was  that?  A.  He  made  one  trip  in  September. 

Q.  Of  what  year?  A.  1950. 

Q.  How  do  you  know  that?  A.  Because  T  had  notated  a 
letter. 

Q.  Had  you  received  any  communication  from  Mr. 
Knohl  ?  A.  He  had  called  me  up  and  I  had  notated  a  letter. 

Q.  When  Mr.  Knohl  called  you  from  Kansas  City,  what  if 
anything  did  he  tell  you  on  that  occasion?  A.  He  told  me 
that  that  was  the  day  of  the  closing  of  this  Aireon  matter 
and  T  notated  my  records  about  Aireon,  [811]  and  the  date. 
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Q.  Mrs.  O’Higgins,  to  your  knowledge,  did  Mr.  Knohl 
have  any  connection  with  the  Starrett  Television  Corpora¬ 
tion?  A.  Yes. 

Q.  How  do  you  know  that?  A.  He  told  me. 

Q.  When  was  that?  A.  The  latter  part  of  July,  the  first 
of  August,  1950. 

Q.  What  did  Mr.  Knohl  tell  you  was  his  connection  with 
the  Starrett  Television  Corporation?  A.  He  was  Vice 
President. 

Q.  Did  you  ever  purchase  any  business  cards  for  Mr. 
Knohl?  A.  Yes,  I  did. 

Q.  When  was  that?  A.  About  that  time. 

Q.  What  kind  of  business  cards  were  they?  A.  They 
were  Starrett  Television  cards,  calling  cards  for  Mr.  Knohl. 

Q.  What  did  they  say  as  you  recall  it  ?  A.  Starrett  Tele¬ 
vision,  Larry  Knohl,  Vice  President. 

Q.  What  was  the  date  you  recall  placing  this  order  for 
these  cards?  A.  Approximately  the  1st  of  August,  1950. 

Q.  Did  you  actually  procure  such  cards  for  Mr.  Knohl  ? 
[812]  A.  Yes,  T  did. 

Q.  Where  did  you  place  the  order?  A.  Brewood  Com¬ 
pany. 

Q.  That  is  Brewood  Stationers  here  in  the  District  of 
Columbia?  A.  That  is  right. 

Q.  You  mentioned  a  while  ago  that  the  rental  bills  for 
Atlantic  Investors,  Tnc.,  came  in  billed  to  the  Aaron  Machin¬ 
ery  Company:  who  paid  the  rent  for  these  premises?  A. 
Atlantic  Investors  and  Mr.  Knohl. 

Q.  Do  you  recall  how  much  the  rental  was?  A.  Tt  was 
$245.00  and  then  was  increased  to  $268.00  a  month. 

Q.  Was  the  rental  about  $245.00  during  the  period  July 
to  November,  1950?  A.  Yes. 

Q.  On  the  occasions  when  Mr.  Knohl  was  not  at  the  office 
of  Atlantic  Investors,  Tnc.,  Mrs.  O’Higgins,  what  would  you 
be  doing?  A.  Well,  my  time  was  my  own  when  he  wasn’t 
there,  if  I  had  all  my  work  caught  up. 
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Q.  With  respect  to  the  telephone  calls  Mr.  Freidus  made 
to  Mr.  Knohl,  Atlantic  Investors,  Inc.,  during  the  period 
July  to  October,  1950,  do  you  know  where  Mr.  Freidus  would 
be  calling  from  on  those  occasions?  [813]  A.  From  New 
York. 

Mr.  Hantman:  I  have  no  further  questions,  your 
Honor. 

Cross-examination  by  Mr.  Williams. 

Q.  Mrs.  O’Higgins,  I  have  just  a  couple  questions: 

As  I  understand  it,  while  you  typed  Exhibit  15,  which  is 
the  letter  of  August  2,  1950,  and  also  Government  Exhibit 
16,  which  is  the  letter  of  August  23,  1950,  you  did  not  type 
this  letter  dated  July  26,  1950,  which  is  Government’s  Ex¬ 
hibit  4?  A.  That  is  right. 

Q.  And  so  when  you  said  that  you  had  read  the  two  ex¬ 
hibits  to  Mr.  Freidus  over  the  phone,  you  were  referring 
first  to  the  letter  of  August  2, 1950,  -which  is  the  letter  trans¬ 
mitting  the  financial  statement —  A.  Yes. 

Q.  And  next,  the  letter  of  August  23rd,  which  has  been 
identified  as  Government’s  Exhibit  No.  16;  is  that  right? 
A.  Yes. 

Q.  You  did  not  read  to  him  Exhibit  4  over  the  phone? 
A.  That  is  right. 

Q.  This  was  simply  a  letter  which  you  identified  as —  A. 
Tn  my  files. 

Q.  A  copy  of  it  in  your  files?  A.  Yes.  , 

[814]  Cross-examination  by  Mr.  Margiotti. 

Q.  Mrs.  O’Higgins,  you  were  Mr.  Knohl’s  secretary  dur¬ 
ing  the  period  that  you  have  mentioned?  A.  Yes. 

Q.  And  you  complied  with  all  his  requests  and  directions 
as  your  superior ;  is  that  correct?  A.  Yes.  ; 
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Q.  You  took  his  orders  and  carried  them  out,  and  all 
these  conversations,  letter-writing  and  telephone  conver¬ 
sations,  were  you  at  any  time  advised  by  Mr.  Knohl  that 
thev  were  secret  conversations  and  not  to  be  disclosed  to 
anvbodv  or  was  anything  done  in  the  regular  course  in  the 
business?  A.  In  the  regular  course  of  business. 

Q.  And  never  once  did  Mr.  Knohl  tell  you  not  disclose 
what  occurred  between  him  and  Freidus?  A.  No. 

Q.  And  neither  did  Mr.  Freidus  tell  you  not  to  disclose 
what  occurred  between  him  and  Knohl  ?  A.  Xo. 

Q.  Now,  these  letters  that  were  dictated  and  called  to 
your  attention  by  Mr.  Hantman  wore  all  handled  in  the 

1439  regular  course  of  your  business?  A.  Yes. 

[815]  Q.  Did  you  know  that  Mr.  Knohl  had  acted  as  Vice 
President  for  other  companies  that  Mr.  Freidus  had,  did 
you  know  that  ?  A.  T  don’t  understand  the  question. 

Q.  Did  you  know  that  Mr.  Knohl  had  been  made  Vice 
President  of  other  companies  that  Mr.  Freidus  had  the  con¬ 
trolling  interest  in? 

Let  me  put  it  another  way: 

Withdraw  that  question. 

Is  this  the  only  instance  in  which  you  knew  that  Mr.  Knohl 
was  Vice  President  of  a  company  controlled  by  Mr.  Freidus  ? 
A.  Xo,  I  recollect  that  Mr.  Knohl  had  an  interest  or  was  an 
officer  of  other  companies.  T  can’t  name  them,  but  T  recol¬ 
lect  that  he  was. 

1440  Q*  T  have  in  mind,  Mrs.  O’Higgins,  is  this: 

Mr.  Hantman  has  brought  out  that  at  the  bottom  of  one 
of  these  letters  was  the  name  of  Larry  Knohl,  and  under¬ 
neath  it  was  “Vice  President'’,  and  that  you  read  that  to 
Mr.  Freidus  and  there  was  no  change  made  in  that  letter. 
Do  you  remember  being  asked  substantially  that  question? 
A.  Yes. 

Q.  Now.  isn't  it  true  that  Mr.  Knohl  also  acted  as  Vice 
President  for  Mr.  Freidus  in  other  companies  when  Mr. 
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Freidus  sought  to  buy,  for  which  Mr.  Freidus  sought  to 
make  other  investments?  [816]  A.  Yes,  that  is  true. 

Q.  And  how  many  wTere  there?  A.  I  don’t  know\  I 
can’t  think  of  them  offhand.  I  can  think  of  one,  but  that  is 
about  all. 

Q.  Which  one  can  you  think  of?  A.  Techniflex. 

Q.  Techniflex?  A.  Yes. 

Q.  Did  you  know  how  he  had  been  made  Vice  President 
of  Techniflex?  A.  No,  X  did  not. 

Q.  And  Mr.  Knohl  told  you  that  he  had  been  made  Vice 
President  of  the  Starrett  Television  Company,  didn’t  he? 
A.  Yes. 

Q.  And  did  he  tell  you  the  circumstances  under  which 
he  had  been  so  named?  A.  Well,  he  told  me  that  he  was 
made  Vice  President  for  this  particular — I  believe  for  this 
particular  matter. 

Q.  You  mean  the  Aireon  deal?  A.  Yes. 

Q.  In  other  w’ords,  he  told  you  that  he  had  been  made 
Vice  President  in  dealing  for  Aireon  for  him,  for  the  Star¬ 
rett  Television  Company?  A.  Yes. 

Q.  In  other  words,  Mr.  Freidus,  owning  the  controlling 
[817]  interest  of  Starrett  Television  Company,  had  Knohl 
acting  for  him  and  in  order  to  give  some  authority  to  sign 
papers  had  named  him  Vice  President?  A.  That  is  my 
understanding. 

Q.  That  is  your  understanding. 

Did  you  ever  knowT  that  there  was  a  directors’  meeting  in 
which  Mr.  Knohl  was  made  the  Vice  President  of  the  Star¬ 
rett  Television  Company?  A.  No,  I  didn’t  know. 

Q.  You  don’t  know  anything  about  that?  A.  No. 

Q.  Did  you  ever  know  the  circumstances  of  how  he  was 
named  Vice  President  of  the  Starrett  Television  Company? 
A.  The  circumstances? 

Q.  Yes.  A.  Well,  to  the  best  of  my  recollection,  it  was 
when  this  Aireon  matter  came  out. 
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Q.  Well,  the  best  of  your  recollection  is  when  the  Aireon 
matter  came  out.  That  is  what  you  say.  Do  you  remember 
how  Mr.  Knohl  was  advised  that  he  was  Vice  President?  A. 
No,  I  am  sorry,  I  don’t  recollect. 

Q.  You  don’t  know  who  gave  him  that  information?  A. 
I  know  who  gave  it  to  him.  Mr.  Freidus  gave  it  to  him. 

Q.  Mr.  Freidus  gave  it  to  him.  [818]  A.  Yes. 

Q.  Do  you  know  whether  Mr.  Knohl  attended  any  meet¬ 
ing  of  the  Starrett  Television  Company  in  which  the  Direc¬ 
tors  of  that  company  made  him  Vice  President?  A.  No,  I 
don’t  know. 

Q.  Now,  your  attention  has  been  called  to  one  of  these 
1445  tetters,  I  forget  which  exhibit  it  was,  but  T  remember  the 
circumstances,  and  with  reference  to  the  matter  you  were 
asked  to  read  paragraph  2,  in  Exhibit  4,  the  letter  of  July 
26th,  you  were  asked  to  read  paragraph  4,  I  believe.  T 
thought  it  was  2.  Tt  was  4. 

Ts  that  correct,  Mr.  Hantman  ? 

You  read  that  paragraph?  A.  Yes,  T  read  it. 

Q.  Paragraph  5.  You  read  the  paragraph  of  the  letter, 
do  you  remember  that  offhand?  A.  That  is  the  paragraph 
on  the  bottom  of  the  letter. 

Q.  That  is  right.  A.  The  last  one,  yes,  T  recall. 

Q.  And  in  this  paragraph,  there  is  stated  that  the  Star¬ 
rett  Television  Corporation,  in  addition  to  manufacturing 
and  distributing  televisions,  also  manufactures  air-condi- 
iaag  tteners  known  as  the  Starrett  Air-Conditioners. 

Do  you  remember  reading  that?  A.  Yes. 

[819]  Did  you  ever  see  a  brochure  of  the  Starrett  Tele¬ 
vision  Corporation  giving  the  address  of  the  Company  and 
the  brochure  being  on  Air  Conditioning  Division?  A.  Yes, 
T  have  seen  that. 

Mr.  Margiotti :  Would  you  mark  that,  please?  That 
is  defendant  Knohl  No.  2. 
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( The  brochure  above  referred  to  was  marked  Defend¬ 
ant  Knohl  Exhibit  2  for  Identification.) 

By  Mr.  Margiotti. 

Q.  I  show  you  Defendant’s  Exhibit  2,  so  marked  for 
Identification  only,  and  I  ask  you  whether  or  not  you  have 
ever  seen  that  brochure?  A.  Yes,  I  have. 

Mr.  Hitz:  Would  you  show  her  the  one  you  have 
handed  us  a  copy  of? 

Mr.  Margiotti :  I  am  going  to  do  that. 

Mr.  Hitz :  I  mean  just  now.  You  have  shown  her 
another  one? 

Mr.  Margiotti :  I  have  shown  her  this.  I  am  going 
to  let  you  see  this. 

By  Mr.  Margiotti. 

Q.  Now  do  you  remember  the  circumstances  under  which 
you  received  this  brochure?  A.  No,  I  don’t  recall  them.  I 
know  that  Mr.  Knohl  kept  this  on  his  desk  with  also  many 
leaflets. 

[820]  Q.  Did  it  come  from  Starrett  Television  ?  A.  Yes. 
Q.  And  this  whole  brochure  refers  to  air-conditioning 
units?  A.  Right. 

Q.  In  addition  to  the  brachure,  I  am  going  to  ask  you 

whether  or  not  vou  ever  observed  a  circular  issued  on  air- 

*  *. 

conditioning  units? 

(The  document  above  referred  to  was  marked  De¬ 
fendant  Knohl  Exhibit  3  for  Identification.) 

A.  Yes. 

Q.  And  I  show  you  exhibit  Larry  Knohl ’s  Exhibit  3,  so 
marked  for  Identification  only,  and  ask  you  whether  or  not 
that  brochure  came  into  your  office?  A.  Yes,  I  had  a  stack 
of  these  in  the  office. 
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Q.  You  had  a  stack  of  them?  A.  Yes. 

Q.  Where  did  they  come  from?  A.  From  Starrett  in 
New  York. 

Q.  From  Starrett  in  New  York,  to  Washington,  Mr. 
Knohl’s  office  in  Washington  ?  A.  Yes. 

Q.  I  notice  with  reference  to  the  circular,  that  it  says 
Starrett  Television  Corporation,  Exclusive  Sales  for  Star¬ 
rett  Air-Conditioning  Corporation.  Was  that  [821]  the 
wav  the  circular  came,  at  the  bottom  there?  A.  That  I  don’t 
recall,  no. 

Q.  Tf  that  is  the  circular —  A.  I  recall  having  a  stack  of 
these  in  the  office  but  as  for  remembering  if  that  appeared,  I 

1451  (^on^  know.  I  think  is  the  same  circular. 

Q.  The  same  circular?  A.  T  am  sure  of  this. 

(A  document  was  marked  Defendant  Knohl  Exhibit 
4  for  Identification.) 

By  Mr.  Margiotti. 

Q.  1  am  going  to  show  you  Defendant’s  Exhibit  4  and  ask 
you  whether  or  not  this  is  another  circular  that  you  received 
in  the  same  manner  in  your  Washington  office?  A.  Yes. 

Q.  And  that  has  to  do  with  air-conditioning  units,  too? 
A.  Eight. 

Mr.  Hantman :  May  1  see  that,  Mr.  Margiotti? 

1452  Mr.  Margiotti:  Yes. 

By  Mr.  Margiotti. 

Q.  Will  you  state  whether  or  not  in  your  office  in  Wash¬ 
ington  you  received  from  the  Starrett  Television  Corpora¬ 
tion  any  Starrett  air-conditioners?  A.  Yes. 

[822]  Q.  How  many  did  you  receive?  A.  To  the  best 
of  my  recollection,  I  think  three. 
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Q.  Did  you  put  them  in  use?  A.  Not  in  the  office,  no. 

Q.  What  is  that?  A.  We  stored  them  in  the  office. 

Q.  You  stored  them  in  the  office.  Did  you  use  any  of 
them?  A.  No,  we  did  not. 

Q.  Well,  now,  do  you  know  whether  Mr.  Knohl  had  any 
personal  knowledge  of  whether  or  not  the  Starrett  Tele¬ 
vision  Company  either  made  or  sold  air-conditioners?  Do 
you  know  whether  he  himself  knew  that?  A.  That  whether 
or  not  Starrett  sold  air-conditioners? 

Q.  Sold  or  made  them?  A.  Yes,  he  knew  that. 

Q.  What  is  that?  A.  Yes. 

Q.  He  knew*  -what?  A.  That  Starrett  made  air  condi¬ 
tioners,  made  and  sold  them. 

Q.  Do  you  know  where  he  got  that  information,  whether 
he  got  it  from  these  circulars  and  this  brochure  or  from 
some  other  source?  A.  He  got  it  from  Mr.  Freidus  in 
New  York. 

[823]  Q.  And  these  brochures  that  you  saw,  this 
brochure  that  you  saw,  these  brochures  and  other  papers 
which  you  saw  were  in  his  office,  on  his  desk?  A.  Yes. 

Q.  You  also  spoke  of  having  seen  a  picture  of  the  home 
of  Starrett  Television,  of  what  is  the  Starrett  Building  in 
New  York?  A.  Yes. 

Q.  Mr.  Knohl  had  it  in  his  office?  A.  Yes. 

Mr.  Margiotti:  Mark  this,  please. 

(A  picture  above  referred  to  w’as  marked  Defendant 
Knohl  Exhibit  5  for  Identification.) 

By  Mr.  Margiotti. 

Q.  With  reference  to  the  picture  that  you  said  was  in 
Mr.  Knohl’s  office,  will  you  state  whether  or  not  that  is  a 
copy  of  the  picture  you  saw  or  whether  that  is  the  picture 
itself?  A.  This  is  the  same  picture  but  it  was  glossy  picture 
there,  it  wasn’t  a  pamphlet. 
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Q.  It  was  a  glossy  picture?  A.  Yes. 

Q.  This  inscription  up  at  the  top,  “Home  of  Starrett 
Television,”  was  that  on  the  picture?  A.  To  the  best  of  my 
recollection,  it  was. 

[824]  Q.  Had  you  ever  been  at  the  Starrett  Building  in 
New  York?  A.  No. 

Q.  Now  I  call  your  attention  to  the  brochure  marked 
KnohFs  Exhibit  2,  and  there  appears  in  a  statement  there¬ 
in,  this  statement:  “Starrett  has  the  newest  and  most  ad¬ 
vanced  method  of  testing  Anemotherm  tests  temperature, 
velocity  and  static  pressure  to  perfection.  If  there  is  the 
slightest  imperfection  it  will  be  rejected  by  the  Inspection 
14*7  Department.  Extensive  tests  are  made.”  Did  you  know 
that  that  was  in  there?  A.  No,  I  did  not. 

The  Court :  Anything  further,  gentlemen  ? 

Mr.  Margiotti:  Yes,  your  Honor.  They  are  looking 
at  this  exhibit. 

By  Mr.  Margiotti. 

Q.  Now,  you  said  something  about  Mr.  Parker  and  Mr. 
Kreidus  talking,  Mr.  Parker  and  Mr.  Freidus  having  con¬ 
ferred.  Did  you  say  something  about  that?  A.  No,  I  did 
not. 

Q.  When  Mr.  Parker  dictated  that  part  of  the  letter  in¬ 
creasing  the  offer  to  $700,000,  do  you  know  where  he  got 
1458  ^ie  authority  to  do  so?  A.  No,  I  don’t. 

[825]  Q.  These  conversations  that  were  held  between 
Mr.  Knohl  and  Mr.  Freidus  occurred  not  only  during  the 
period  mentioned  by  Mr.  Hantinan,  but  for  a  long  time  be¬ 
fore  that,  in  connection  with  other  business;  is  that  right? 
A.  From  the  time  T  went  to  work  for  Mr.  Knohl,  yes. 

Q.  In  other  words,  there  was  nothing  unusual  about  the 
conversations  as  far  as  you  were  able  to  observe?  A.  That 
is  right. 
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0.  And  T  heard  you  say  in  answer  to  Mr.  Hantman’s 
question  that  Mr.  Knohl ’s  business  generalhr  was  buying 
and  selling  properties’?  A.  Atlantic  Investors. 

Q.  For  Atlantic  Investors.  And  in  this  instance,  he  was 
buying  a  pi’operty  for  Starrett  Television;  is  that  right? 
A.  Fight. 

Q.  And  vou  heard  Mr.  Knohl  sav  on  one  occasion  that  he 
had  to  have  a  financial  statement  of  Starrett  Television, 
didn’t  he?  A.  Yes. 

Q.  And  in  that  conversation,  didn’t  he  state  that  Mr. 
Parker  wanted  it  in  connection  with  the  proposed  purchase 
of  the  Aireon  property?  A.  Yes. 

Q.  And  didn’t  he  tell  you  that  he  did  not  have  any 
[826]  such  statement?  A.  Yes,  he  did. 

Q.  That  he  knew  nothing  about  any  financial  statement 
of  Starrett  Television  ?  A.  As  I  recollect,  he  said,  “T  need 
a  financial  statement  from  Starrett.” 

Q.  Didn’t  he  tell  you  in  that  same  conversation  that  so 
far  as  Mr.  Knohl  was  personally  concerned —  A.  He  didn’t 
have  it.  ! 

Q.  He  didn’t  have  it,  knew  nothing  about  one?  A.  That 
is  right,  yes. 

Q.  And  did  not  know  that  one  existed:  isn’t  that  correct? 
A.  Yes. 

Q.  And  therefore,  he  said  he  was  calling  Mr.  Freidus 
for  one?  A.  Yes. 

Q.  And  then  he  asked  you  to  put  in  a  call  for  Mr. 
Freidus?  A.  Yes. 

Q.  And  there  was  a  conversation  between  Mr.  Knohl  and 
Mr.  Freidus?  A.  Yes. 

Q.  The  substance  of  which  was  practically  the  matters 
that  I  have  asked  you  about?  [827]  A.  Yes. 

Q.  And  following  that  telephone  conversation  came  the 
financial  statement  from  Mr.  Freidus?  A.  Yes. 

Q.  Is  that  correct  ?  A.  That  is  correct. 
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Q.  That  is  the  financial  statement  that  is  dated  May  4th, 
as  of  February  28,  1950?  A.  Yes. 

Q.  That  is  the  one  that  Mr.  Hantman  has  shown  you 
'which  eventually  went  over  to  the  RFC,  is  that  correct  ?  A. 
That  is  correct. 

Q.  When  that  financial  statement  was  received,  who  got 
the  mail?  A.  I  did. 

Q.  And  you  opened  the  mail?  A.  Yes. 

Q.  Of  course  you  looked  at  the  mail?  A.  Yes. 

Q.  Had  you  ever  seen  a  financial  statement  of  Starrett 
Television  Company  before  you  received  that  one?  A.  I 
don’t  recall  seeing  any. 

Q.  And  when  you  received  it,  did  vou  turn  it  over  to  Mr. 
Knohl  ?  A.  Yes,  I  did. 

[828]  Q.  And  after  turning  it  over  to  him,  came  the  let¬ 
ters  of  transmittal  of  the  financial  statement  to  the  RFC? 
A.  That  is  correct. 

Q.  And  you  delivered  that  letter  of  transmittal  with 
the  statement  to  whom?  A.  I  delivered  it? 

Q.  Did  you  deliver  it  to  anyone?  A.  No,  I  did  not.  I 
didn’t  deliver  that  one. 

Q.  Did  you  give  it  to  Mr.  Knohl?  A.  To  the  best  of  my 
recollection  I  gave  it  to  Mr.  Knohl  or  Mr.  Parker.  I  don’t 
recall  who. 

Q.  Do  you  know  how  it  got  from  your  office  over  to  the 
RFC?  A.  Well,  it  wasn’t  sent  through  the  mail.  It  was 
taken  over  there  by  somebody.  Who,  I  do  not  know. 

Mr.  Margiotti :  That  is  all. 

Redirect  examination  by  Mr.  Hantman. 

Q.  Mrs.  O’Higgins,  in  response  to  cross-examination,  I 
believe  you  indicated  that  Mr.  Knohl  was  vice-president 
of  at  least  one  other  Freidus  enterprise.  I  believe  you  men¬ 
tioned  the  Techniflex  Corporation :  is  that  correct?  A.  Yes. 
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Q.  Do  you  recall  receiving  a  letter  at  your  office  con¬ 
cerning  that  particular  matter?  [829]  A.  Yes,  I  recall  it. 

Q.  I  show  you  Government’s  No.  9  for  Identification  and 

ask  vou  whether  you  can  identify  that  document?  A.  Yes. 
*  *  • 

This  is  the  letter  I  had  on  file  in  my  office. 

Q.  That  bears  the  stamp  of  Atlantic  Investors,  Inc.,  on 
it?  A.  Yes. 

Q.  Who  put  that  stamp  on  it?  A.  I  did. 

Q.  What  did  you  do  with  the  letter  after  you  got  it? 
A.  Filed  it. 

Q.  Did  you  notify  Mr.  Knohl  of  its  contents?  A.  To  the 
best  of  my  recollection,  I  did. 

Mr.  Hantman:  The  Government  would  like  to  offer 
No.  9  for  Identification,  your  Honor. 

The  Court:  Any  objection? 

****** 

[832]  The  Court:  Yes. 

Mr.  Hantman :  Do  I  take  it  then  from  your  Honor’s 
position  that  you  will  admit  it  for  the  purpose  of  show¬ 
ing  an  association? 

The  Court:  Oh.  yes. 

Mr.  Hantman :  And  only  that. 

Mr.  Margiotti :  T  have  no  objection  for  that  purpose. 

The  Court :  You  may  have  other  evidence  of  what  it 
purports  to  be  but  as  it  now  stands  I  don’t  see  it  bears 
on  the  question  of  compensation. 

Mr.  Hantman :  We  would  like  to  have  it  admitted 
for  that  purpose  at  this  time. 

Mr.  Margiotti :  No  objection. 

The  Court:  Let  it  be  received. 

(The  document  above  referred  to,  marked  Govern¬ 
ment’s  Exhibit  9,  was  received  in  evidence.) 

Mr.  Hitz :  Your  Honor,  so  we  may  be  careful,  at  the 
time  of  argument,  we  of  course  will  not  be  precluded 
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from  noting  and  emphasizing  to  the  jury  the  continuity 
of  the  dates  in  connection  with  it? 


[834]  The  Court:  You  gentlemen  argue  that.  I 

won’t  instruct  vou  on  that. 

•> 

Mr.  Hantman :  With  the  Court’s  permission  I  would 
like  to  read  the  letter  to  the  jury,  and  of  course  I  would 
just  state  the  date. 

The  Court:  Yes,  surely. 

Mr.  Margiotti :  May  I  ask  the  Court  to  state  to  the 
jury  the  purpose  for  which  it  is  being  admitted,  on  the 
theory  there  is  no  objection  on  our  part? 

1469  The  Court :  Not  at  this  point.  The  Court  has  ruled 
on  it,  and  you  will  understand  you  are  not  to  go  beyond 
that.  You  may  have  other  evidence  later  on  but  at  the 
moment  I  don’t  see  the  causal  connection. 

(Thereupon  counsel  returned  to  the  trial  table.) 

Mr.  Hantman:  Ladies  and  gentlemen  of  the  jury: 
This  is  a  letter  of  Techniflex  Corporation  stationery 
of  Port  Jervis,  New  York.  It  is  Government’s  Exhibit 
No.  9  in  evidence.  It  is  dated  September  5,  1950,  ad¬ 
dressed  to  Mr.  Larry  Knohl,  1523  L  Street,  Northwest, 
Washington,  D.  C. : 

“Dear  Mr.  Knohl : 

1470  “This  is  to  advise  you  that  at  a  special  meeting  you 
were  elected  Vice  President  of  Techniflex  Corporation. 

“You  are  permitted  to  proceed  to  act  on  our  behalf 
in  matters  concerning  the  corporation. 

[835]  “Yours  very  truly, 

“Techniflex  Corporation, 

“N.  A.  Gaboriault, 
“President. 

“NAG  :F.” 
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By  Mr.  Hantman. 

Q.  Mrs.  O’Higgins,  you  were  asked  on  cross-examination 
relative  to  the  production  of  air  conditions  hv  the  Starrett 
Television  Corporation.  Would  you  mind  reading  that 
very  sentence  out  of  the  paragraph  beginning,  “The  bidder 
is”  on  Government  Exhibit  No.  4  in  evidence,  just  that  one 
sentence,  if  you  will,  please?  A.  Aloud? 

Q.  Yes.  A.  (Reading:)  ‘‘Bidder  is  the  Starrett  Tele¬ 
vision  Corporation  with  offices  located  at  101  West  26th 
Street,  New  York  City,  New  York.” 

Q.  Will  you  continue,  please?  A.  “The  Starrett  Tele¬ 
vision  Corporation  in  addition  to  manufacturing  and  dis- 
tributing  television,  also  manufactures  air  conditioners 
known  as  the  Starrett  Air  Conditioners.” 

Q.  Now,  you  were  shown  certain  exhibits  in  connection 
with  that  statement:  You  were  shown  Defendant  Knohl’s 
Exhibits  [836]  2,  3  and  4  for  Identification. 

I  ask  you  to  look  at  these  and  tell  me  if  on  any  of  them 
there  is  any  statement  any  place  which  says  that  the  Star¬ 
rett  Television  Corporation  manufactures  air  conditioners? 

Mr.  Margiotti:  That  is  objected  to  because  the  ex¬ 
hibits  speak  for  themselves  and  they  are  in  English. 

The  Court:  Yes. 

By  Mr.  Hantman. 

1473 

Q.  What  do  they  say?  A.  The  Starrett  Television  Cor¬ 
poration. 

Q.  Do  you  understand  my  question? 

Is  there  anvwhere  on  anv  of  these  documents  which  Mr. 

•  • 

Margiotti  has  questioned  you  about,  is  there  any  reference 
there  to  the  fact  that  the  Starrett  Television  Corporation 
manufactures  air  conditioners? 
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Mr.  Williams :  If  the  Court  please,  I  think  Mr.  Hant- 
man  should  introduce  those  exhibits.  They  are  the 
best  evidence  of  what  is  contained  therein. 

Mr.  Hantman :  I  will  be  glad  to,  your  Honor. 

Mr.  Williams:  And  not  quarrel  with  the  witness 
about  it. 

The  Court:  You  mean  you  have  no  objection  if  he 
produces  them.  They  came  from  Mr.  Margiotti. 

Mr.  Williams:  I  have  no  objection. 

Mr.  Margiotti :  Then  I  haven’t  either  because  I  cer¬ 
tainly  [837]  wouldn’t  bring  them  out  if  I  didn’t  want 
them  in  evidence. 

The  Court:  All  right. 

Do  you  choose  to  adopt  them  as  Government’s  ex¬ 
hibits? 

Mr.  Hantman:  Yes,  your  Honor. 

The  Court :  Very  well.  Give  them  government  num¬ 
bers  and  let  them  be  received  in  evidence. 

Mr.  Margiotti :  The  only  reason  T  didn’t  offer  them, 
your  Honor - 

The  Court:  I  realize  that. 

Mr.  Margiotti :  Does  that  include  the  picture  of  the 
Starrett  Building? 

Mr.  Hantman:  Yes,  sir. 

Mr.  Margiotti :  No  objection  to  that. 

The  Court:  Any  more  testimony  from  the  witness? 

Mr.  Margiotti:  Yes,  your  Honor. 

The  Court :  We  can  fix  up  the  record  on  those. 

Mr.  Margiotti :  Your  Honor,  I  would  like  permis¬ 
sion  to  further  cross-examine. 

T  forgot  a  couple  matters. 

Mr.  Hantman:  No  more  testimony  from  the  wit¬ 
ness  after  we  introduce  these  exhibits,  your  Honor,  at 
least  from  the  Government. 

[83S]  Mr.  Hantman:  These  various  exhibits,  your 
Honor,  have  been  marked  by  the  Clerk,  Defendant 
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KnohFs  No.  2.  Tt  has  been  marked  Government  Ex¬ 
hibit  30-A  in  evidence. 

Defendant  KnohFs  No.  3  has  been  marked  Govern¬ 
ment  Exhibit  No.  30-B. 

Defendant  KnohFs  No.  4  has  been  marked  Govern¬ 
ment  30-C  in  evidence. 

Defendant  KnohFs  Exhibit  No.  5  for  Identification 
has  been  marked  Government’s  Exhibit  30-D,  and  we 
will  offer  them  at  this  time. 

The  Court:  Very  well.  There  being;  no  objection, 
let  them  be  received. 

(The  documents  above  referred  to,  marked  Govern¬ 
ment’s  Exhibits  30-A,  B,  C  and  D,  were  received  in  1 47S 
evidence.) 

Mr.  Margiotti :  The  only  thing  I  want  to  make  clear, 
your  Honor,  was  this  sign  was  actually  on  the  building, 
or  merely  put  in  the  photograph.  It  is  marked  “Home 
of  Starrett  Television  Company.”  I  want  to  know 
whether  that  was  on  the  building  or  whether  it  was 
simply  inserted  in  the  photograph. 

Recross-examination  by  Mr.  Margiotti. 

Q.  Do  you  know  anything  about  that?  A.  I  don’t  know. 

The  Court:  Anything  further? 

Mr.  Margiotti:  Yes,  your  Honor,  may  I  further 
cross-examine  [839]  the  witness? 

Mr.  Hantman:  Before  Mr.  Margiotti’s  cross-exami¬ 
nation  of  the  witness,  may  I  read  this? 

The  Court:  No,  let’s  do  this:  We  have  got  the 

ladv  on  the  stand.  You  can  read  that  at  anv  time. 

•  • 
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By  Mr.  Margiotti. 

Q.  Mrs.  O’Higgins,  did  this  letter  come  from  your  file, 
from  the  Washington  office,  marked  Knohl  Exhibit  No.  7? 

(Documents  were  marked  Defendant  Knohl  Exhibits 
Nos.  6  and  7  for  Identification.) 

A.  Yes,  that  came  from  my  file. 

Q.  I  show  you  also  a  memorandum  marked  Knohl’s 
Exhibit  No.  6.  Did  this  interoffice  memorandum  come  from 
your  file?  A.  Yes. 

Q.  Does  that  memorandum  refresh  your  memory  as  to 

1481  whether  or  not  Mr.  Knohl  was  made  vice-president  for  the 
purposes  of  making  another  deal  for  Mr.  Freidus?  A. 
Vice-president  of  Techniflex,  you  mean? 

Q.  Of  the  company  referred  to  therein?  A.  I  don’t  recall 
the  reasons. 

Q.  You  don’t  know  the  reasons?  A.  No. 

Q.  Do  you  remember  reading  the  contents  of  Exhibit  7, 
Knohl?  Do  you  remember  reading  the  contents  of  that? 
[840]  A.  Yes. 

Q.  Do  you  remember  that  deal  that  Mr.  Knohl  was  trying 
to  put  through  for  Mr.  Freidus — for  Techniflex,  rather? 
A.  I  have  a  faint  recollection  of  it. 

Q.  All  right.  Well,  we  will  introduce  other  evidence  on 
the  subject.  Mrs.  O’Higgins,  will  you  tell  me  whether 

1482  or  not  you  testified  before  the  Grand  Jury  in  this  case? 
A.  This  is  the  first  time  I  testified. 

Q.  Did  you  ever  go  before  the  Grand  Jury?  A.  No, 
sir,  I  didn’t. 

Q.  You  didn’t  go  before  the  Grand  Jury?  A.  No. 
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Q.  Were  you  interviewed  bv  either  of  these  two  very 
fine  gentlemen  here?  A.  Mr.  Hantman  interviewed  me. 

Q.  Mr.  Hitz  and  Mr.  Hantman?  A.  Yes. 

Q.  Will  vou  state  how  many  times  you  were  interviewed? 
A.  A  few  times. 

Q.  A  few  times?  A.  Yes. 

Q.  Will  you  state  whether  or  not  you  gave  them  sub¬ 
stantially  the  same  information  as  you  have  here  on  the 
witness  stand?  [841]  A.  Yes. 

Q.  And  particularly  with  reference  to  the  vice-presi- 
dencv?  A.  Yes. 


The  Court:  Anything  further,  gentlemen? 


1484 


By  Mr.  Margiotti. 

Q.  Do  you  remember  when  you  were  interviewed  by 
Mr.  Hantman?  There  is  nothing  wrong  about  it;  I  just 
want  to  know  the  date.  A.  I  am  just  trying  to  think.  It 
was  so  far  back. 

Q.  It  can’t  be  that  far  back  that  you  can’t  remember 
approximately  when  it  happened.  A.  It  was  a  long  time 
ago. 

Q.  Was  Mr.  Hantman  alone?  A.  No,  I  believe  Mr. 
Fihelly  was  present. 

Q.  Another  Assistant  District  Attorney?  A.  Yes. 

Q.  Can  you  tell  the  Court  about  when  it  was  when  you 
were  first  interviewed,  just  your  best  judgment,  your  best  1485 
recollection?  He  says  January.  A.  Was  it  last  spring? 

Tt  was  almost  a  year  ago. 

Q.  Almost  a  year  ago.  All  right,  that  is  about  right. 

A.  I  don’t  know. 

[842]  The  Court:  You  may  be  finally  excused. 
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[843]  Afternoon  Session — 1:45  P.  M. 

Mr.  Hantman:  With  the  Court's  permission,  may 
I  read  from  Government’s  Exhibits  30-A,  B,  C  and  D? 

Mr.  Margiotti:  I  understand  that  Mr.  Hantman 
wants  to  read  part  of  the  exhibit. 

Mr.  Hantman :  Yes,  that  is  what  I  would  like  to  do, 
if  I  may. 

The  Court:  It  is  in  evidence.  You  may  read  it  in 
whole  or  in  part,  or  just  parts,  to  save  time. 

Mr.  Hantman :  There  are  only  parts,  I  think,  to  save 
time. 

Mr.  Margiotti:  Only  for  the  record,  may  I  note 
an  objection? 

The  Court:  Very  well.  You  may  read  it  in  whole 
at  any  time. 

Mr.  Hantman :  I  am  reading  now,  ladies  and  gentle¬ 
men,  from  Government’s  Exhibit  30-B  in  evidence. 
Down  at  the  lower  right-hand  corner  it  states: 

“Starrett  Television,  Exclusive  Sales  Agents  for 
Starrett  Air-Conditioning  Corp.,  601  West  26th  Street, 
New  York  1,  New  York.” 

On  Government’s  Exhibit  30-C  in  evidence,  right  at 
the  bottom,  it  reads: 

“Starrett  Television  Corporation,  Exclusive  Sales 
Agents  for  Starrett  Air-Conditioning  Corp.,  601  West 
26th  Street,  [844]  New  York  1,  New  York. 

With  the  Court’s  permission,  I  would  like  to  pass 
Government’s  Exhibit  30-D  in  evidence  to  the  jury,  if 
I  may. 

The  Court:  You  may. 

Mr.  Hantman:  May  I  have  this  marked? 

(The  document  referred  to  was  marked  Govern¬ 
ment’s  Exhibit  No.  31  for  Identification.) 

Mr.  Hantman:  The  Clerk  has  marked  the  next 
Government's  exhibit  as  31 -D  for  Identification. 
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Tlu*  Court:  Do  you  want  to  pass  it  to  the  .jury? 

You  may  do  so,  or  any  of  the  exhibits. 

Can  we  move  along,  gentlemen  ?  Is  there  a  witness 
or  anything?  ; 

Mr.  Hantman :  At  this  point,  your  Honor,  the 
Government  would  like  to  introduce  Exhibit  31  for 
Identification. 

Mr.  Margiotti :  Your  Honor,  may  we  approach  the 
bench  and  find  out  the  purpose  of  this? 

The  Court:  Yes,  indeed. 

(Counsel  thereupon  approached  the  bench,  where 
the  following  proceedings  were  had  out  of  the  hearing 
of  the  jury:)  1490 

Mr.  Margiotti:  They  are  articles  of  incorporation 
of  Aireon-Starrett. 

The  Court:  May  I  ask  the  purpose  of  the  tender? 

Mr.  Hantman :  Yes,  your  Honor.  This  Govern¬ 
ment's  Exhibit  31  has  been  offered  to  show  that,  in 
fact,  as  a  result  of  an  [845]  agreement  between  these 
two  defendants  there  was  a  corporation  formed  called 
Aireon-Starrett,  Inc.,  and  that  one  of  the  defendants, 

Larry  Knohl,  was  one  of  the  incorporators  thereof. 

Mr.  Margiotti:  What  is  the  purpose? 

Mr.  Hantman:  The  purpose  is  to  show  accomplish¬ 
ment  of  the  objective,  Mr.  Margiotti. 

The  Court:  The  Court  thinks  it  is  relevant  and 
it  is  material.  Is  there  anything  on  the  question  of  1491 
competency?  A.  Tt  is  under  seal. 

Mr.  Margiotti:  I  am  not  questioning  competency, 
your  Honor.  I  am  questioning  the  materiality.  I 
object  to  it  on  the  grounds  it  is  irrelevant  and  immate¬ 
rial. 

The  Court:  T  will  admit  it  subject  to  the  objection. 

Mr.  Hantman :  I  would  like  to  read  the  incorporators 
of  this. 
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The  Court:  Read  what  you  choose  and  give  it  to 
the  jury. 

(Counsel  thereupon  resumed  their  places  at  the 
counsel  table  and  the  following  proceedings  wrere  had 
in  open  court:) 

Mr.  Hantman:  The  Government  offers  Exhibit  31. 

The  Court:  Very  well,  it  has  been  received. 

(Government’s  Exhibit  31,  previously  marked  for 
identification,  w*as  received  in  evidence.) 

Mr.  Hantman:  I  have  before  me  certified  articles 
of  incorporation  from  the  State  of  Kansas,  articles  of 
incorporation  [846]  of  Aireon-Starrett,  Inc.,  filed  Sep¬ 
tember  26, 1950,  in  the  State  of  Kansas. 

Paragraph  8  of  these  articles  of  incorporation  reads 
as  follow’s: 

“The  names  and  places  of  residence  of  each  of  the 
incorporators:  Bernard  C.  Craig,  227  East  74th  Street, 
Kansas  City,  Missouri;  Thomas  M.  Van  Cleve,  Jr., 
2411  Nebraska,  Kansas  City,  Kansas,  and  Larry 
Knohl,  601  West  26th  Street,’  New  York,  N.  Y.” 

Call  Mr.  S.  Harvey  Fosner,  please. 


Thereupon  S.  Harvey  Fosner  w’as  called  as  a  witness 
by  and  on  behalf  of  the  Government  and,  being  first  duly 
sworn,  was  examined  and  testified  as  follows : 

Direct  examination  by  Mr.  Hantman. 

Q.  Will  you  give  us  your  name  and  occupation,  sir?  A. 
S.  Harvey  Fosner,  attorney,  370  First  Avenue,  Newr  York 
City. 

Q.  Mr.  Fosner,  w*ere  you  ever  employed  by  the  Recon¬ 
struction  Finance  Corporation?  A.  Yes,  sir. 
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Q.  During  what  period  of  time,  sir?  A.  From  1945 
through  November  13,  1953. 

Q.  In  what  capacity  were  you  employed  by  the  RFC? 
[847]  A.  I  was  employed  as  assistant  chief  of  the  Compli¬ 
ance  and  Investigation  Division. 

Q.  In  the  course  of  your  duties,  Mr.  Fosner,  did  you 
ever  have  occasion  to  visit  the  premises  of  the  Starrett 
Television  Corporation  in  New  York  Citv,  N.  Y.?  A. 
I  did. 

Q.  When  was  that,  sir?  A.  On  or  about  September 
27,  1950. 

Q.  Did  you  visit  it  on  just  that  one  occasion?  A:.  No. 
I  was  there  for  a  period  of  two  or  three  days  subsequent 
thereto  as  well. 

Q.  Do  you  know  either  of  the  defendants  in  this  case, 
Mr.  Fosner?  A.  I  only  had  the  occasion  to  meet  Mr. 
Freidus. 

Q.  That  is,  Mr.  Jacob  Freidus?  A.  Yes,  sir. 

Q.  Will  you  rise,  Mr.  Freidus?  Is  that  the  gentleman 
you  met?  A.  Yes. 

Q.  Will  you  tell  us  where  and  when  you  first  met  Mr. 
Jacob  Freidus?  A.  On  October  2,  1950,  accompanied  by 
Mr.  Martin  Crayboys,  then  acting  chief  auditor  of  the 
New  York  RFC  office,  l  interviewed  Mr.  Freidus  in  his 
office  at  the  Starrett  Television  building. 

[848]  Q.  What  was  the  occasion  for  your  visit  and  the 
interview,  sir?  A.  Tn  connection  with  our  investigation 
arising  from  the  filing  with  the  RFC  of  certain  information 
with  respect  to  the  proposed  purchase  of  a  plant  that  the 
RFC  had  in  Kansas. 

Q.  And  the  proposed  purchase  of  what  plant,  specifically, 
sir,  and  by  whom?  A.  Of  the  Aireon  Manufacturing  plant, 
Kansas  City,  pursuant  to  the  receipt  of  a  proposal  supplied 
by  the  Starrett  Television  Company  to  the  RFC. 

Q.  Do  you  know  Mr.  Manfred  Nelson  ?  A.  Yes,  sir. 
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Q.  Who  is  he?  A.  Mr.  Manfred  Nelson  was  one  of  the 
auditors  that  operated  out  of  the  RFC  Washington  Audit 
Division. 

Q.  Did  he  ever  have  occasion  to  make  a  visit  to  the  Star- 
rett  premises  with  you?  A.  Yes,  sir. 

Q.  When  was  that  ?  A.  On  or  about  September  28,  and  29, 
Mr.  Manfred  Nelson  began  the  examination  of  the  corpo¬ 
rate  books  and  records  that  were  made  available  at  the 
Starrett  Television  premises. 

Q.  Who  made  the  books  available,  as  you  recall  it,  sir? 
A.  It  was  a  member  of  the  bookkeeping  department  there. 

[849]  Q.  Where  were  the  records  made  available?  A.  Tn 
the  offices  of  the  Starrett  Television. 

Q.  Now,  Mr.  Fosner,  did  you  ever  have  any  conversation 
with  Mr.  Freidus  relative  to  the  corporate  and  financial 
structure  of  the  Starrett  Television  Corporation?  A.  Yes, 
sir. 

Q.  When  was  that?  A.  That  was  on  the  first  and  only 
time  I  spoke  to  Mr.  Freidus  on  October  2,  1950. 

Q.  Will  you  give  us  the  details  of  the  conversation,  what 

vou  said  to  Mr.  Freidus  and  what  he  told  vou  about  this 

* 

very  subject  which  we  are  just  discussing?  A.  I  inquired 
as  to  the  background  mentioned  with  the  inauguration  of 
the  Starrett  Television  facility  and  Mr.  Freidus  stated 
that  he  started  the  concern  sometime  in  1948,  with  an  initial 
capital  investment  of  approximately  $15,000. 

Mr.  Margiotti:  Approximately  how  much? 

The  Witness:  $15,000,  which  was  supplemented 
from  time  to  time  thereafter  by  additional  cash  ad¬ 
vances;  that  initially  he  had  two  other  persons  in  the 
concern  with  him  who  had  taken  it  upon  themselves 
to  have  stock  issued  but  that  he  had  remedied  that 
situation,  and  now  between  himself  and  his  wife  he 
had  all  of  the  stock. 
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I  inquired  as  to  the  identity  of  the  persons  who  were 
officers  and  directors  of  the  concern,  and  he  replied 
that  a  man  [850]  named  Burnet  w’as  president  and 
treasurer;  another  man,  I  believe,  by  the  name  of  Sim 
or  something  close  to  that  was  vice-president,  Mr. 

Knohl  vice-president,  and  Miss  Eleanor  Harris  secre¬ 
tary  of  tiie  corporation. 

I  inquired  further  whether  there  was  any  affiliation 
or  relationship  between  the  Starrett  Television  Corpo¬ 
ration  and  the  Starrett  Realty  Corporation,  and  he 
replied  there  was  none  whatsoever  other  than  the  fact 
that  there  was  a  landlord-tenant  relationship,  that  is, 
Starrett  Television  being  tlie  tenant  of  Starrett  Realty  1502 
Corporation,  the  landlord. 

Q.  You  mentioned  Mr.  Knohl  as  being  vice-president — 

A.  Yes,  sir. 

Q.  — of  Starrett  TV.  Which  Mr.  Knohl  was  that?  A. 

Larrv  Knohl. 

* 

Q.  Have  you  ever  heard  of  a  manufacturing  facility 
known  as  the  Aireon  Manufacturing  Corporation  of  Kan¬ 
sas  City,  Kansas?  A.  Yes,  sir. 

Q.  Did  you  ever  hear  of  a  firm  known  as  the  Aireon- 
Starrett,  Inc.?  A.  Yes,  sir. 

Q.  Did  you  ever  have  any  conversations  with  Mr.  Freidus 
concerning  this  firm?  A.  Yes,  sir. 

Q.  T  am  now  speaking  of  Aireon-Starrett,  Tnc.  A.  That  is 
correct. 

[851]  Q.  AYlien  and  where  did  you  have  that  conversa¬ 
tion?  A.  At  the  same  time  on  October  2,  the  morning  of 
October  2,  in  Mr.  Freidus’  office.  T  inquired  as  to  the 
identity  and  the  set-up  of  Aireon-Starrett,  the  new  corpo¬ 
ration  purportedly  formed  in  Kansas  City.  His  response 
was  that  it  was  set  up  by  his  attorney  out  in  Kansas  City; 
had  dummy  officers;  that  as  yet  he  hadn’t  decided  in  which 
fashion  it  would  operate,  if  any:  that  as  the  RFC  had  re- 
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quired  as  one  of  its  conditions  that  the  new  corporation 
have  $200,000  in  working  capital  available  for  operations 
which  he  thought  to  be  unreasonable ;  that  he  was  under  the 
belief  that  he  might  as  well  operate  the  new  manufacturing 
facilities,  if  he  obtained  same,  as  a  division  of  Starrett  Tele¬ 
vision  rather  than  set  up  and  fulfill  the  new  corporation 
obligation  as  originally  conceived. 

Q.  Was  there  any  conversation  as  to  how  he  proposed 
to  operate  it?  A.  Yes.  He  indicated  further  that  in  the 
light  of  the  war  exigencies  at  the  time  and  the  know-how  of 
the  personnel  at  Aireon  in  Kansas  City,  he  thought  he  would 
be  able  to  retain  the  personnel  at  Kansas  City  with  their 
know-how  and  to  be  operated  by  his  New  York  set-up  of 
Starrett  Television  and  through  New  York  as  a  division 
of  Starrett  Television. 

Q.  Did  you  ever  have  occasion,  Mr.  Fosner,  while  you 
were  in  New  York  City  investigating  the  Starrett  Tele¬ 
vision  Corporation  to  examine  anv  of  the  corporate  books? 
[852]  A.  Yes,  sir. 

Q.  Which  books  were  those,  sir?  A.  I  examined  the  cor¬ 
porate  stock  book  and  the  minutes,  which  were  available 
in  the  offices  of  Harrv  Mandell,  attornev  for  Starrett  Tele- 
vision  at  the  time. 

Q.  What  kind  of  a  stock  book  was  it  that  you  examined, 
sir?  A.  T  was  shown  a  stock  certificate  book — or  a  stock 
certified  book  was  exhibited  to  me,  which  did  not  have 
the  stock  certificates  in  them.  I  was  able  to  examine  the 
1 50G  stubs. 

Q.  What  did  you  note  on  the  stubs  of  that  certificate? 

Mr.  Margiotti :  That  is  objected  to  for  the  reason  the 
stubs  are  the  best  evidence. 

Mr.  TIantman:  If  the  Court  please,  this  evidence  is 
not  in  possession  of  the  Government  at  this  time. 

The  Court:  Can  you  account  for  its  absence? 
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Mr.  Hantman:  if  your  Honor  will  indulge  me  a 
moment,  it  is  our  understanding,  your  Honor,  that  this 
hook,  this  common  stock  book  or  its  stubs  are  in  the 
possession  of  the  defendant. 

Mr.  Margiotti:  They  could  have  been  subpoenaed 
from  the  corporation. 

The  Court:  In  the  absence  of  accounting  for  the 
originals,  T  will  have  to  sustain  the  objection. 


By  Mr.  Hantman. 

[852]  Q.  Were  you  ever  shown  any  books  relative  to 
preferred  stock  on  this  occasion  of  the  Starrett  Television 
Corporation?  A.  No,  sir. 

Q.  Now  you  mentioned  examining  the  minute  book  of 
the  Starrett  Television  Corporation.  Who  gave  you  that 
book?  A.  That  was  made  available  to  me  by  counsel  for 
Starrett  Television. 

Q.  Will  you  tell  us  briefly  what  the  book  consisted  of 
when  you  saw  it? 

Mr.  Margiotti:  That  is  objected  to  for  the  same 
reason  as  the  other  objection. 

Mr.  Hantman:  If  the  court  please,  we  are  not  go¬ 
ing  into  the  contents  of  it  yet. 

Mr.  Margiotti :  Then  it  is  immaterial. 

Mr.  Hantman:  Just  what  it  consisted  of. 

The  Court :  It  may  not  he  immaterial  but  I  assume  1509 
you  are  going  to  account  for  the  style  and  type,  loose- 
leaf  bound ? 

Mr.  Hantman:  Yes. 

Mr.  Margiotti :  F  have  no  objection  to  that. 

The  Court:  Go  right  ahead. 

Mr.  Hantman:  That  is  what  we  are  getting  at,  sir. 
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By  Mr.  Hantman. 

Q.  Will  you  please  answer,  Mr.  Fosner?  A.  It  was  a  hard 
back,  looseleaf  notebook,  which  was  a  type  of  book  cus¬ 
tomarily  employed  in  the  State  of  New  York  for  [854]  the 
maintenance  of  corporate  minutes. 

Q.  What  did  it  consist  of?  A.  It  consisted  of  a  large 
number  of  looseleaf  typed  and  printed  pages,  as  well  as  a 
number  of  yellow  sheets,  which  appeared  to  be  carbon 
copies,  as  well  as  white  carbon  copies  of  various  minutes 
and  correspondence  that  were  in  that  book. 

Q.  What  did  you  do  with  the  Starrett  Corporation  min- 
1511  k00k'  sir?  after  you  examined  it?  A.  I  left  them  in  the 

same  place  where  I  had  seen  them,  namely,  in  the  office  of 
Mr.  Mandell,  counsel  for  Starrett  Television. 

Mr.  Hantman:  Mark  this,  please. 

(The  minute  book  referred  to  was  marked  Govern¬ 
ment’s  Exhibit  No.  32  for  Identification.) 

By  Mr.  Hantman. 

Q.  I  show  you  this  minute  book,  sir,  marked  Govern¬ 
ment’s  Exhibit  32  for  Identification,  and  ask  you  to  examine 
it  and  identify  it,  if  you  can.  A.  This  appears  to  be  the 
book  that  I  examined  in  Mr.  Mandell’s  office. 

Mr.  Williams:  If  Mr.  Hantman  would  state  the 
purpose  for  which  he  is  offering  it,  it  might  save  time. 

The  Court :  Do  you  want  a  bench  conference? 

Mr.  Hantman:  Yes,  your  Honor. 

(Counsel  thereupon  approached  the  bench,  where  the 
following  [855]  proceedings  were  had  out  of  the  hear¬ 
ing  of  the  jury) : 

Mr.  Hantman :  The  proffer  the  government  will 
make  in  this  connection,  your  Honor,  is  this,  that 
when  examined  by  Mr.  Fosner  the  book  was  approxi- 
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mately  twice  as  thick  as  it  is  now,  containing  both  white 
and  yellow  sheets,  that  on  one  of  the  yellow  sheets  he 
had  seen  Mr.  KnohFs  name,  Larry  Knohl,  listed  as 
a  vice-president  of  Starrett  Television  Corporation  as 
of  June  28,  1950.  That  sheet  is  not  in  the  book  at  the 
present  time  and  was  not  in  the  book  when  it  was 
turned  over  to  the  government. 

Mr.  Williams:  As  of  June  28? 

Mr.  Hantinan:  June  2S,  that  is  right. 

Mr.  Williams :  I  think  I  know  wdiat  the  explanation 
of  that  is,  if  it  is  true.  During  that  period  of  1950 — 

I  don’t  knowT  the  exact  dates  Fein  and  Daniels  w-ere  in 
their  litigation  against  Starrett,  and  I  believe  that  ^14 
many  of  these  records  ware  turned  over  to  Marko¬ 
witz,  who  represented  Starrett  Television  Corpora¬ 
tion,  for  the  defense  of  that  suit.  Now’,  since  that  time, 
as  a  matter  of  fact,  within  the  last  week,  Markowitz 
has  turned  over  those  papers  to  me  which  have  been 
in  his  custody  ever  since  that  trial  right  through  the 
New  York  Court  of  Appeals. 

That  may  be  the  explanation,  but  if  you  are  offering 
this  as  evidence  of  some  impropriety  or  tampering 
with  the  records,  I  am  certainly  objecting  to  it,  be¬ 
cause  that  isn’t  the  case. 

[856]  Mr.  Hantman :  I  offer  them,  your  Honor,  to 
show’  there  was  a  record  of  the  Starrett  Television 
Corporation  that  Mr.  Knohl  was  vice-president  of  the 
corporation  as  of  June  28.  That  record  is  not  in  the  ^515 
book  at  the  present  time. 

The  Court:  Well,  lay  your  foundation. 

Mr.  Williams:  June  28,  ’50. 

Mr.  Hantman :  That  is  right. 

Mr.  Margiotti:  Where  has  this  book  been? 

The  Court :  I  don’t  know’.  You  can  go  into  that  on 
your  cross-examination,  but  I  understand  that  is  the 
only  proffer  you  are  making? 
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Mr.  Hantman:  It  is. 

The  Court :  In  the  absence  of  the  original,  you  may 
testify  to  the  secondary  nature  of  the  contents. 

Mr.  Hantman :  Yes,  your  Honor. 

The  Court:  Anything  else? 

Mr.  Hantman :  That  is  all,  your  Honor. 

The  Court:  I  assume  the  bench  conference  is  over? 
Mr.  Hantman :  Yes. 

The  Court :  You  go  ahead,  then. 

(Counsel  thereupon  resumed  their  places  at  the 
counsel  table  and  the  following  proceedings  were  held 
in  open  court) : 

By  Mr.  Hantman. 

Q.  Now,  Mr.  Fosner,  with  respect  to  the  minute  book, 
which  is  marked  Government’s  Exhibit  32  for  Identification, 
[857]  can  you  tell  us  whether  or  not  the  book  was  in  the 
same  condition  when  you  examined  it,  sir?  A.  No,  sir. 

The  Court:  l  think  you  should  direct  his  attention 
now  to  that  one  particular  document. 

Mr.  Hantman:  Yes,  sir. 


By  Mr.  Hantman. 


Q.  I  believe  you  mentioned  there  were  some  yellow 
sheets  in  that  book,  sir.  A.  Yes,  sir. 

Q.  Did  you  see  any  reference  to  the  defendant  Knohl  in 
that  corporate  minute  book?  A.  Yes,  sir. 

Q.  What  kind  of  a  sheet  was  that  on,  sir?  A.  It  looked 
like  a  carbon  copy,  typewritten  sheet,  which  was  in  here 
in  the  regular  minutes  as  of  June  28,  1950. 

Q.  Do  you  see  that  sheet  anywhere  in  that  book  at  the 
present  time?  A.  No,  sir. 
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Q.  When  you  examined  the  book — where  did  you  examine 
the  book,  sir?  A.  I  examined  the  books  in  the  offices  of 
Mr.  Mandell  on  September  29, 1950. 

Q.  When  you  got  through  with  your  examination,  what 
did  you  do  with  the  book?  [858]  A.  I  left  the  book  in  the 
offices  of  Mr.  Mandell,  where  I  had  initially  inspected  them. 

Q.  Now  when  you  examined  the  minute  book  particu¬ 
larly  with  reference  to  this  yellow  sheet  you  say  that  bore 
some  notations  to  the  defendant  Knohl,  what  statement  did 
you  find  on  that  particular  sheet? 

Mr.  Margiotti:  If  the  Court  please,  we  object  to 
that  until  the  absence  of  the  sheet  is  shown,  and  they 
can’t  account  for  it. 

Mr.  Williams :  I  think  we  should  be  permitted  to  in¬ 
spect  the  material  that  was  removed  from  the  book 
before  it  was  handed  to  the  witness,  in  the  light  of 
this. 

The  Court :  Let  the  Court  take  over,  in  the  interest 
of  time. 

Mr.  Fosner,  your  attention  has  been  directed  to  this 
looseleaf  minute  book.  When  last  had  vou  seen  it  be- 
fore  testifying? 

The  Witness :  The  last  time  I  saw  this  book  was  in 
the  offices  of  Mr.  Mandell,  and  the  next  time  I  saw  it 
was  this  morning,  in  Mr.  Hantman’s  office. 

The  Court :  That  is  what  I  was  interested  in.  When 
you  saw  it  in  Mr.  Hantman’s  office,  was  it  in  the  same- 
condition  as  has  been  shown  to  you  here  in  court? 

The  Witness:  Yes,  sir. 

The  Court:  Were  any  documents  removed  at  that 
time? 

The  Witness:  No,  sir,  other  than  as  we  have  it  right 
here. 

[859]  The  Court :  When  you  say  “other  than,”  what 

do  vou  mean  bv  that? 

•  * 
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The  Witness:  Perhaps  I  misunderstood  your  ques¬ 
tion,  sir,  the  book  was  in  the  same  condition  as  it  is 
here. 

The  Court :  What  the  Court  is  interested  in,  at  any 
time  in  the  conference  in  the  preparation  for  your 
testimony,  was  anything  taken  from  the  book? 

The  Witness:  T  have  never  seen  anything  taken 
from  the  book,  sir. 

The  Court:  We  are  looking  for  and  concerned 
with  a  yellow  carbon  copy  of  the  minutes  apparently 
dated  June  28,  1950. 

The  Witness:  That  is  correct,  sir. 

The  Court:  Have  you  ever  seen  that  since  the  time 

vou  saw  it  in  Mr.  Mandell’s  office? 

• 

The  Witness:  No,  sir. 

The  Court:  Very  well. 

Mr.  Williams:  Your  Honor,  before  we  proceed,  1 
object  to  this  interrogation  on  the  ground  that  when 
this  witness  was  handed  that  book,  these  papers  were 
removed  from  it. 

The  Court:  What  papers  are  you  talking  about? 

Mr.  Williams:  And  one  of  the  papers  is  directly 
germane  to  the  issue  on  which  this  witness  is  being 
interrogated,  namely,  a  meeting  of  the  stockholders  ol* 
June  28,  1950,  for  the  purpose  of  electing  a  vice-presi¬ 
dent.  Tt  is  part  of  the  minute  book  and  it  was  re¬ 
moved  from  it  before  he  was  shown  it. 

[800]  The  Court :  Now  we  can  get  to  it  very  simply. 

Mr.  Hantman:  That  paper  is  in  the  minute  book, 
your  Honor:  the  very  one  Mr.  Williams  is  talking  about 
is  in  the  minute  book. 

The  Court:  Ts  it  still  there? 

The  Witness:  Yes,  it  is  still  there. 

The  Court :  The  witness  on  the  stand  tells  the  origi¬ 
nal  minute  is  in  the  book,  except  the  yellow  carbon 
copy. 
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The  Witness :  That  is  correct. 

Mr.  Margiotti:  Your  Honor,  I  object  further  for 
the  reason  that  when  this  witness  saw  the  book,  it  was 
sometime  in  1950. 

The  Court :  September  29. 

Mr.  Margiotti:  And  he  hasn’t  seen  it  until  either 
this  morning  or  sometime  during  this  trial,  and  then 
he  says  that  there  is  a  yellow  carbon  missing  from  it. 

Now  where  has  the  book  been  during  that  time?  Who 
has  had  it? 

The  Court :  The  rule  of  law  is  the  witness  must  ac¬ 
count  for  the  absence,  which  I  think  he  has  done  under 
the  rule,  and  then  he  may  testify  as  to  the  content.  1526 

Mr.  Margiotti:  I  think  the  District  Attorney  should 
account  for  the  absence. 

The  Court :  Very  well.  It  will  be  admitted  subject 
to  your  objection.  You  may  proceed. 

By  Mr.  Hantman. 

Q.  With  particular  reference,  Mr.  Fosner,  to  this  yellow 
sheet  his  Honor  just  interrogated  you  about,  will  you  tell 
us  [861]  what  information  was  contained  thereon  when  you 
examined  the  Starrett  minute  book  on  September  29,  1950? 

The  Court:  Concerning  Mr.  Knohl,  the  defendant. 

By  Mr.  Hantman.  1527 

Q.  Yes.  A.  At  that  meeting  Larry  Knohl  was  elected 
vice-president  of  Starrett  Television. 

Mr.  Hantman:  I  have  no  further  questions,  your 
Honor. 

Your  Honor,  before  Mr.  Williams  begins,  there  is 
one  other  question,  if  I  may  ask  it. 
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The  Court :  This  might  be  the  better  time  so  it  will 
l)e  complete,  sir.  Go  ahead,  sir. 

By  Mr.  H  ant  man. 

Q.  Mr.  Fosner,  when  do  you  recall  telling  the  United 
States  Attorney’s  office  about  this  information  relative  to 
Mr.  Knohl  being  a  vice-president  of  the  Starrett  Television 
Corporation?  A.  This  occurred  on  January  6,  1953,  in 
your  office  in  this  building. 

Q.  That  is  the  first  time  you  conveyed  that?  A.  The 
first  time  I  ever  met  you,  sir. 

15°!)  Q*  ^  before  or  after  you  testified  before  the  grand 

jury?  A.  T  never  appeared  before  the  grand  jury. 

Mr.  Hantman  :  Xo  further  questions. 

[8621  Fy  Mr.  Williams. 

Q.  As  1  understand  it,  Mr.  Fosner,  you  first  went  to  the 
Starrett  Television  Company  on  September  27  of  1950? 
A.  That  is  correct. 

Q.  At  that  time  you  said  you  were  assistant  chief  of  the 
Compliance  and  Investigation  Division  of  the  RFC?  A. 
At  that  time  T  believe  my  title  was  assistant  director,  but 
it  is  the  same  capacity. 

Q.  Were  you  assistant  chief  of  the  Compliance  and  In- 
1550  vestigation  Division  of  the  New  York  Branch  or  of  the 
whole  RFC?  A.  The  whole  RFC,  with  a  field  office  in  New 
York  operating  out  of  Washington. 

Q.  And  your  office  was  in  New  York?  A.  Yes. 

Q.  Now,  when  you  went  to  the  Starrett  Company  on  the 
27th  of  September,  did  you  go  with  anyone  else  from  the 
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RFC  or  did  you  go  there  alone?  A.  I  went  there  the  first 
day  alone  in  an  effort  to  obtain  the  records,  and  subse¬ 
quently  I  was  accompanied  by  Manfred  Nelson.  If  my 
recollection  serves  me  right,  I  believe  I  might  have  con¬ 
tacted  them  first  alone  in  the  morning,  then  Mr.  Nelson 
arrived  from  Washington  and  then  he  came  with  me  that 
same  dav. 

»  i 

Q.  When  Mr.  Nelson  went  with  you,  he  went  there  for 
the  purpose  of  examining  the  books  and  records  of  Star- 
rett;  [863]  is  that  correct?  A.  The  books  and  ledgers,  cor¬ 
rect. 

Q.  The  books  and  ledgers,  in  other  words,  the  corporate 
books  of  account?  A.  That  is  correct.  ^522 

Q.  And  he  remained  on  the  premises  of  Starrett  and 
those  books  of  account  were  turned  over  to  him?  A.  That 
is  my  knowledge. 

Q.  And  that  was  at  a  time  when  Starrett  was  nego¬ 
tiating  with  RFC  for  the  purchase  of  the  Aireon  Company 
in  Kansas?  A.  That  is  correct. 

Q.  As  a  matter  of  fact,  that  was  the  reason  that  you 
went  there,  was  it  not,  to  these  negotiations  ?  A.  No — 
it  was.  The  negotiations  had  been  purportedly  consum¬ 
mated  and  as  a  result  of  some  intermediate  information,  I 
was  requested  telephonicallv  to  pursue  this  investigation 
to  ascertain  additional  details  for  the  purpose  of  Washing¬ 
ton  having  this  under  consideration  prior  to  consummation. 

Q.  Well,  now,  when  was  it  that  you  received  your  orders 
to  go  to  New  York  or  to  go  to  the  Starrett  Company  in  New  *** 
York?  A.  On  September  26,  was  the  first  time  I  ever  heard 
mention  of  this  concern. 

Q.  Now  the  deal  had  not  been  consummated  at  that  time, 
had  it?  A.  No.  A  bid  had  already  been  received  and  ac¬ 
cepted  [864]  at  Washington,  was  the  information  T  re¬ 
ceived,  and  I  had  been  instructed  to  obtain  additional  de¬ 
tails  with  respect  thereto. 
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Q.  As  a  matter  of  fact,  on  September  27,  1950,  it  was 
your  information,  was  it  not,  that  representatives  of  Star- 
rett  and  representatives  of  the  RFC  were  meeting  in  con¬ 
junction  with  this  deal  in  Kansas  City?  A.  That  is  right. 
They  were  to  meet  to  complete - 

Q.  So  that  you  were  not  accurate  when  you  said  this  deal 
had  been  consummated?  A.  I  was  accurate.  The  deal  had 
not  been  closed,  counsellor,  in  so  far  as  my  information  was 
concerned.  The  information  had  been  submitted  by  the 
bidder  and  had  been  in  the  process  of  and  had  been  ac¬ 
cepted  at  Washington  subject  to  closing,  which  was  to 
occur  in  Kansas  City  approximately  24  to  48  hours  after 
the  telephonic  information  I  received. 

Q.  In  other  words,  they  were  meeting  out  in  Kansas  City 
for  the  purpose  of  having  a  closing  discussion  ?  A.  That  is 
correct. 

0.  And  when  you  said  that  their  bid  had  been  accepted, 
you  mean,  do  you  not,  Mr.  Fosner,  that  it  had  been  accepted, 
subject  to  certain  conditions  which  the  board  of  directors 
of  RFC  had  imposed  upon  the  consummation  of  the  deal? 
A.  That  is  correct. 

Q.  And  those  conditions  were  set  out,  were  thev  not. 
in  a  memorandum  that  went  to  the  agency  loan  manager  in 
Kansas  [8651  City  for  his  guidance?  A.  That  is  correct. 

Q.  And  the  deal  was  going  to  be  closed  only  if  he  could 
get  the  representatives  of  Starrett  to  agree  to  these  condi¬ 
tions?  A.  That  is  correct. 

Q.  And  at  the  time  that  you  went  to  Starrett  Company  in 

Xew  York  to  conduct  your  investigation,  you  didn’t  know 

whether  these  conditions  had  been  agreed  to  or  not,  did 

vou?  A.  T  didn’t  know  all  the  conditions  at  the  time  mvself. 
•  • 

T  had  a  specific  job  to  do  with  respect  to  Starrett  Tele¬ 
vision  to  ascertain  the  corporate  setup  and  to  determine 
the  corroboration  of  the  financial  statement  which  had 
been  supplied  to  the  RFC. 
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Q.  So  that  it  is  accurate  to  say,  isn’t  it,  Mr.  Fosner,  that 
you  went  to  the  Starrett  Company  in  New  York  to  con¬ 
duct  an  investigation  that  was  incident  to  the  consummation 
of  this  deal?  A.  Yes,  sir. 

Q.  Now  when  you  went  on  the  premises,  you  were  given 
the  corporate  records  when  you  asked  for  them,  were  you 
not?  A.  Not  immediately,  but  we  were. 

Q.  As  a  matter  of  fact,  the  corporate  records  were  kept 
over  at  a  lawyer’s  office,  Mr.  Mandell?  A.  That  was  the 
part  of  the  corporate  records. 

Q.  Mr.  Mandell  was  the  lawyer  for  the  Starrett  Tele¬ 
vision  [866]  Corporation?  A.  Yes. 

Q.  You  were  introduced  to  him  as  such?  A.  That  is  cor-  1538 
rect. 

Q.  And  his  office,  as  a  matter  of  fact,  was  uptown —  A. 

Tt  was  on  the  other  end  of  town,  yes. 

Q.  It  was  considerable  uptown  from  the  company;  so 
that  when  you  saw  the  Starrett  corporate  records,  you  had 
to  journey  up  to  Mandell’s  office?  A.  That  is  correct. 

Q.  But  the  books  of  account,  the  bookkeeping  records, 
were  in  fact  kept  down  at  the  Starrett  Lehigh  Building  on 
the  14th  floor?  A.  That  is  correct. 

Q.  And  Mr.  Manfred  Nelson  examined  the  books  of  ac¬ 
count  while  you  went  up  and  examined  the  corporate  rec¬ 
ords:  is  that  not  right?  A.  Yes,  that  is  right. 

Q.  And  Mr.  Mandell  turned  over  to  you  at  your  request 
the  records  that  he  had  for  the  corporation?  A.  That  is 
correct. 

Q.  Including  the  minute  book;  is  that  right?  A.  That  is 
right. 

Q.  And  did  you  see  the  other  corporate  record  books 
such  as  the  stock  ledger  and  the  stock  subscription  books? 

[857]  A.  That  is  right. 

Q.  Now  it  was  not  until  October  2,  1950,  that  you  saw 
Mr.  Freidus?  A.  That  is  correct. 
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Q.  Now  you  liad  a  conversation  with  Mr.  Freidus  at  the 
Starrett  Lehigh  Building  on  26th  Street?  A.  That  is  cor¬ 
rect. 

Q.  Do  you  have  there,  Mr.  Fosner,  a  memo  of  your  con¬ 
versation  with  Mr.  Freidus?  A.  I  have  my  original  notes. 

Q.  Did  you  make  reference  to  those  notes  before  you  be¬ 
gan  your  testimony  today?  A.  Yes,  sir. 

Q.  May  T  see  those,  sir?  A.  Tf  the  Court  will  permit  me 
to  make  it  available - 

The  Court:  Yes.  Tf  there  is  nothing  confidential, 
you  may  show  them. 

By  Mr.  Williams. 

Q.  Now  these  notes  show  that  you  did  confer  with  him 
on  October  2? 

The  Court :  Can  you  ladies  and  gentlemen  hear  all 
right?  Keep  your  voice  up. 

By  Mr.  Williams. 

Q.  On  October  2nd  of  1950?  A.  Yes,  sir. 

[868]  Q.  And  at  that  time  you  questioned  Mr.  Freidus 
about  the  company  and  its  history  and  his  relationship  to 
it?  A.  That  is  correct. 

Q.  And  he  told  you  that  he  had  originally  advanced 
$15,000  for  the  start  of  the  company  in  1950?  A.  1948. 

Q.  In  1948,  1  am  sorry;  is  that  right?  A.  Yes. 

Q.  And  that  from  that  time  on  he  had  made  many  ad¬ 
vances?  A.  Yes. 

Q.  To  the  company  ?  A.  That  is  correct. 

Q.  And  that  these  advances  had  increased  throughout 
1949?  A.  That  is  correct. 

Q.  And  1950:  is  that  right  ?  A.  Right. 


515a 


S.  Harvey  Fosner — For  Government — Cross.  1543 

Q.  Now  you  asked  about  the  stock?  A.  That  is  correct. 

Q.  Ownership,  and  he  told  you  that  as  of  the  date  on 
■which  you  questioned  him  that  he  and  his  wife  owned  all 
of  the  stock  but  that  theretofore  there  had  been  two  other 
stockholders?  A.  Yes. 

Q.  Did  he  tell  you  their  names  were  Fein  and  Daniels? 

A.  No,  he  did  not  mention  their  names. 

Q.  Did  you  ask  him  who  they  were?  [869]  A.  I  had 
already  interviewed  him  prior  thereto,  so  T  had  that  infor¬ 
mation. 

Mr.  Mar^iotti :  I  don’t  think  the  jury  can  hear  what 
you  said.  ^44 

The  Witness :  I  did  not  specifically  request  informa¬ 
tion  as  to  the  identity  of  the  persons  involved  because 
T  had  that  information  prior  to  my  interviewing  Mr. 
Freidus. 

Mr.  Williams:  I  am  just  looking  over  these  notes, 
your  Honor,  as  we  go  along  here. 

By  Mr.  Williams. 

Q.  When  you  talked  to  Mr.  Freidus,  you  asked  him,  did 
you  not,  Mr.  Fosner,  about  how  these  advances  were  made? 

A.  Yes. 

Q.  And  he  told  you,  did  he  not,  that  he  had  made  the 
advances  originally  in  the  form  of  loans?  A.  Yes. 

Q.  And  that  those  loans  had  from  time  to  time  been  1545 
converted  into  capital?  A.  That  is  correct. 

Q.  And,  as  a  matter  of  fact,  when  you  looked  at  the  cor¬ 
porate  minute  book  in  Mr.  MandelFs  office,  you  saw,  did 

vou  not,  that  there  had  been  an  authorization  bv  all  of  the 
•  *  » 

stockholders  and  the  officers  of  the  company  in  1949  to  issue 
preferred  stock,  200  shares  of  preferred  stock,  did  you  not? 

A.  That  is  correct. 
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[870]  Q.  And  that  this  minute  entry  was  signed  by  both 
Mitchell  Fein,  the  secretary  of  the  company,  and  Murray 
Daniels?  A.  But  that  isn't  complete. 

Q.  Is  that  right  ? 

Mr.  Hantman:  Speak  up,  Mr.  Fosner.  We  can't 
hear  you. 

The  Witness:  But  that  isn’t  complete,  because  next 
to  this  was  a  letter  dated  April  17, 1950,  from  the  secre¬ 
tary  of  State,  Division  of  Corporations,  by  a  person 
named  Victor  Wirtli,  listed  as  assistant  counsel,  return¬ 
ing  said  certificate  as  it  did  not  meet  the  requirements 
of  the  New  York  State  Corporation  Law,  Section  36. 
That  was  right  behind  the  minutes  reflecting  this 
amendment. 

By  Mr.  Williams. 

Q.  But  you  saw  that  as  of  1949  there  was  an  agreement 
by  Fein  and  Daniels  that  additional  stock  would  be  issued 
and  that  it  would  be  classed  as  preferred  stock?  A.  That 
is  correct. 

Q.  And  that  was  by  agreement  of  the  stockholders?  A. 
That  was  in  the  minutes,  yes. 

Q.  And  that  was  in  the  minutes  reflected  as  of  1949? 
A.  That  I  saw,  that  is  correct. 

Q.  And  Mr.  Freidus  told  you  about  the  capitalization 
of  these  loans  on  this  day,  October  2,  1950?  A.  Not  spe¬ 
cifically.  Mr.  Freidus  indicated  that  he  did  not  know  how 
it  was  handled  but  that  it  was  capitalized  by  [871]  his 
accountants. 

Q.  He  told  vou  that  his  accountants  and  his  lawyer 
handled  this,  did  he  not?  A.  He  didn’t  specifically  mention 
the  attorney,  but  he  did  mention  that  the  accountants  when 
they  came  in  from  time  to  time  took  care  of  that. 
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Q.  Now,  did  Mr.  Freidus  tell  you,  in  fact,  that  in  1949 
that  the  loan  account,  which  was  outstanding  to  him  as  of 
September  30,  was  wiped  clean  by  a  contribution  to  donated 
surplus?  A.  No,  sir. 

Q.  And  by  a  capitalization?  A.  No,  sir. 

Q.  Did  you  ask  him  specifically  about  that  ?  A.  Mr. 
Freidus  told  us  initially  that  he  was  not  too  sure  as  to 
how  the  set-up  as  to  stock  or  preferred  stock  or  debentures 
was,  and  as  a  result  we  did  not  follow  through  on  that,  be¬ 
cause  Mr.  Nelson  at  that  time  was  completing  the  examina¬ 
tion  of  the  corporate  ledgers  and  financial  statement  right 
in  the  premises. 

Q.  Did  he  refer  you  to  Schneider,  his  accountant?  A.  I 
believe  he  indicated  to  Mr.  Nelson,  not  in  my  presence,  when 
Mr.  Nelson  was  examining  the  books,  and  I  am  under  the 
impression  that  Mr.  Nelson  from  time  to  time  did  obtain 
some  additional  information  from  some  of  the  accountants 
or  bookkeepers,  not  in  my  presence,  though. 

Q.  Do  you  recall,  Mr.  Fosner,  that  the  accountants  who 
[872]  were  handling  these  transactions  for  Mr.  Freidus 
were  accountants  either  in  the  employ  or  associated  with 
J.  B.  Kass  Company  in  New  York?  A.  That  was  my  im¬ 
pression. 

Q.  And  do  you  recall  specifically  that  the  partner  in 
that  firm  who  had  charge  of  the  Starrett  accounts  was 
Theodore  S.  Schneider?  A.  I  heard  of  that  name.  I  never 
met  him  until  todav. 

Q.  Do  you  recall,  Mr.  Fosner,  that  when  you  interrogated 
Mr.  Freidus  specifically  with  respect  to  these  advances  that 
he  referred  you  to  Schneider  as  the  man  who  had  all  the 
information  on  this  subject?  A.  Mr.  Freidus  didn’t  relate 
that  to  me  at  any  time. 

Q.  Well,  you  do  recall  it  was  related  to  Nelson?  A.  I 
think  there  were  some  subsequent  interim  points  when  Mr. 
Nelson  attempted  to  obtain  information  or  explanation  as 
to  some  entries  that  lie  was  referred  to  Mr.  Schneider. 
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Q.  Did  you  work  in  the  same  room  with  Nelson  or  did  you 
in  fact  work —  A.  No.  While  Mr.  Nelson  was  examining 
the  books,  I  was  in  and  out  of  about  a  dozen  different  offices 
in  New  York  City  interviewing  other  persons  in  an  effort 
to  ascertain  information  as  to  background  and  other  details 
on  this,  and  I  had  no  other  than  a  perfunctory  look  at  the 
books,  practically  no  access  to  the  records. 

[873]  Q.  Did  you  interview  Mr.  Mandell  besides  seeking 
his  permission  to  look  at  the  corporate  records?  A.  Mr. 
Mandell  was  intermittently  interviewed  by  telephonic  con¬ 
ferences,  because  1  wasn’t  able  to  obtain  Mr.  Mandell  in 
his  office  for  anv  length  of  time  to  interview.  So  I  obtained 
1553  additional  information  telephonically  through  him. 

Q.  Did  you  say  intermittently  ?  A.  Yes. 

Q.  So  that  your  conversations  with  him  were  on  the  tele¬ 
phone?  A.  That  is  correct. 

Q.  But  he  nonetheless  did  turn  these  records,  corporate 
in  nature,  over  to  you  at  his  office?  A.  Yes. 

Q.  And  made  them  available  to  you?  A.  Yes. 

Q.  Would  you  tell  us  specifically,  Mr.  Fosner,  what 

those  records  wei*e?  Now  vou  have  alreadv  said  the  minute 

•  • 

book  and  the  stock  subscription  book  and  the  stock  transfer 
book.  A.  It  was  a  stock  certificate  book  stock  ledger,  and 
transfer  book,  and  the  minute  book.  Those  are  the  only 
three  records  I  saw. 

Q.  And  they  were  in  his  office  up  on —  A.  Fifth  Avenue. 
rr  Q.  Up  on  Fifth  Avenue?  [874]  A.  Yes.  sir. 

Q.  Did  Mr.  Freidus  tell  you  in  your  conversation  with 
him  on  October  2nd  that  the  Starrett  Realty  Company  was 
a  company  which  he  owned  .jointly  in  corporate  form  with 
his  father-in-law,  Mr.  Aaron,  or  with  his  stepfather,  Mr. 
Aaron,  I  should  say?  A.  Mr.  Freidus  stated  in  response 
to  my  question  to  ascertain  what  Starrett  Realty  Corpo¬ 
ration  was,  his  response  was,  there  is  absolutely  no  affilia¬ 
tion — I  will  read  that  from  my  original  notes — between 
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Starrett  Realty  Corporation  in  there  or  anything  else.  Its 
only  affiliation  is  as  landlord  and  tenant,  no  other  affilia¬ 
tion.  “Neither  myself  or  my  wife  are  officers  or  directors 
of  Starrett  Realty  or  Starrett  Television.  At  the  present 
time,  neither  I  nor  my  wife  are  officers  or  directors  of 

Starrett  Realty.” 

* 

Q.  You  did  find  out,  did  you  not,  Mr.  Fosner,  that  Mr. 
Freidus  and  his  wife  owned  50  percent  of  the  Starrett 
Realty  Company?  A.  I  found  that  out  subsequently. 

Q.  Yes,  sir,  and  Starrett  Realty  Company  held  title  to 
Starrett  Lehigh  Building  on  26th  Street  in  New  York?  A. 
That  is  correct. 

Q.  And  the  other  stockholders  in  that  building  or  in  the 
company  which  owned  that  building  were  Mr.  Aaron  and 
Mr.  Aaron’s  wife;  is  that  not  so?  [875]  A.  I  never  had 
access  to  the  records,  but  that  is  the  information  I  obtained 
through  hearsay. 

Q.  Mr.  Aaron  you  learned  to  be  Mr.  Freidus’  stepfather? 
A.  Stepfather,  that  is  correct. 

Q.  So  that  the  Starrett  Realty  Company  was  a  family 
corporation,  for  all  practical  purposes.  You  learned  that 
as  a  result  of  your  investigation?  A.  We  had  no  access 
to  Starrett  Realty,  but  I  obtained  a  DB,  a  Dun  &  Brad- 
street  report,  which  reflected  in  substance  that,  but  we 
were  never  able  to  get  into  that  phase  of  it. 

Q.  When  did  you  secure  the  Dun  &  Bradstreet  report 
which  you  made  reference  to  just  now?  A.  When  I  re¬ 
ceived  my  first  telephone  contact  from  Washington,  on 
September  26,  with  respect  to  this  matter,  which  was  the 
first  I  ever  heard  of,  T  was  requested  also  to  obtain  all  avail¬ 
able  Dun  &  Bradstreet  reports. 

Q.  Do  you  know  whether  or  not  the  Reconstruction 
Finance  Corporation  had  theretofore  information  obtained, 
either  a  National  Credit  Office  report  or  a  Dun  &  Bradstreet 
report,  on  Starrett  Television  Corporation?  A.  I  had  no 
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information  prior  to  that  date  as  to  anything  that  tran¬ 
spired  in  Washington  other  than  my  request  for  this  inves¬ 
tigation. 

Q.  You  don’t  know  whether  or  not  Kansas  City  had 
obtained  such  a  report  or  not?  [876]  A.  I  don’t  know  about 
that. 

Q.  On  the  company,  Starrett  Television  Corporation,  or 
on  the  individual,  Freidus?  A.  That  I  can’t  say. 

Q.  Now  do  you  know  of  your  own  knowledge  how  long 
Manfred  Nelson  remained  on  the  premises  inspecting  the 
books  of  the  Starrett  Television  ?  A.  He  was  there  in  my 
absence  while  T  was  interviewing  other  persons  in  other 

1559  locations. 

Q.  When  you  talked  to  Mr.  Freidus  about  the  acquisition 

of  Aireon,  as  T  understood  vour  testimonv  under  direct 

•  •• 

examination  bv  Mr.  Hantman,  he  indicated  to  vou  that  it 
was  his  proposal  to  keep  the  personnel  that  were  then  at 
Aireon.  A.  That  is  correct. 

Q.  Did  you  know  at  that  time  that  the  Aireon  factory 
was  shut  down  ?  A.  At  that  time,  counselor,  T  knew  noth¬ 
ing  about  Aireon  other  than  the  fact  that  it  was  a  plant 
which  was  then  subject  to  a  purchase  negotiation. 

Q.  The  only  thing  you  knew  about  Aireon  was  what  you 
had  received  in  your  communication  from  Washington 
directing  you  to  conduct  the  investigation?  A.  That  is 
correct. 

1560  Mr.  Williams:  That  is  all. 

Further  cross-examination  by  Mr.  Maryiotti. 

[877]  Q.  Mr.  Fosner,  when  you  talked  to  Mr.  Freidus  on 
October  2nd,  when  you  asked  him  the  names  of  the  officers, 
he  told  you  then  that  Larry  Knohl  was  a  vice-president? 
A.  That  is  correct. 

Q.  And  did  he  tell  you  how  he  was  elected  or  appointed? 
A.  No,  sir. 
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Q.  Did  he  tell  you  why  he  was  elected  or  appointed  a 
vice-president?  A.  No,  sir. 

Q.  You  ascertained  that  Mr.  Knohl  had  no  financial  in¬ 
terest  in  Starrett  Television,  did  you  not?  A.  At  that  time 
I  did  not  as  yet,  because  Mr.  Nelson  was  conducting  his  ex¬ 
amination  of  the  books  while  I  was  interviewing  persons 
outside  of  the  Starrett  Television  Company. 

Q.  But  as  you  went  along,  you  found  out  that  he  had  no 
financial  interest  in  Starrett  Television?  A.  Subsequently 
that  was  my  information. 

Q.  All  right,  you  found  that  out?  A.  Yes. 

Q.  Now  you  say  that  there  is  a  yellow  paper  missing  and 
you  say  that  that  yellow  paper  contained  the  statement  that 
Larry  Knohl  had  been  elected  a  vice-president?  A.  Mr. 
Margiotti,  it  was  what  appeared  to  be  a  carbon  copy  of  a 
regular  minute  form  signed,  reflecting  minutes  of  a  meet¬ 
ing  electing  Mr.  Knohl  as  vice-president. 

[878]  Q.  In  other  words,  that  carbon  copy  would  give 
you  no  more  information  than  you  already  have  except  that 
you  had  it  from  the  minutes?  A.  No,  sir.  When  T  examined 
the  minutes  on  September  29,  it  was  approximately  three 
or  four  days  prior  to  my  interview  with  Mr.  Freidus.  Now 
tlie  information  that  Washington  had  as  I  ascertained  when 
the  information  was  transmitted  to  me  were  certain  letters 
reflecting  information  received  from  Starrett  Television, 
signed  by  a  man  named  Larry  Knohl  as  vice-president,  and 
when  I  saw  this  on  the  records  T  made  extracts  of  what  I 
found  in  the  minutes. 

Q.  I  appreciate  that,  but  what  T  want  to  establish  is  this. 
First  of  all,  where  did  you  first  get  information  that  Larry 
Knohl  had  been  elected  vice-president?  Did  you  get  it 
from  the  yellow  sheet  or  did  you  get  it  from  Mr.  Freidus? 
A.  From  the  information  in  the  minute  book  on  September 
29,  three  or  four  days  prior  to  my  interview  with  Mr. 
Freidus.  • 

Q.  T  thought  that  was  prior  to  your  interview  with  Mr. 
Freidus.  A.  That  is  correct. 
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Q.  Who  directed  you  to  go  to  Mr.  Mandell  to  get  the  in¬ 
formation? 

Mr.  Williams:  Excuse  me,  Mr.  Margiotti,  .just  a 
minute.  Would  your  Honor  permit  me  to  examine  the 
notes  from  which  the  witness  is  testifying  while  Mr. 
Margiotti  conducts  his  cross-examination,  [879]  to  save 
time  ? 

The  Court :  Xo.  The  use  of  notes  is  always  a  com- 
plication.  Of  course  the  witness  is  expected  to  testify 
from  memory,  but  if  he  is  actually  looking  at  notes  and 
testifying,  I  think  in  fairness  the  right  of  cross-ex¬ 
amination  on  them  should  be  afforded,  but  I  think  it 
will  break  up  the  continuity  of  the  examination  to  do  it. 
I  will  give  you  an  opportunity  to  do  it. 

Mr.  Williams:  I  didn’t  want  to  stop  Mr.  Margiotti. 

The  Court :  When  Mr.  Margiotti  finishes,  I  will  give 
you  full  opportunity. 

By  Mr.  Margiotti. 

Q.  Well,  then,  you  first  learned  from  this  yellow  sheet 
that  Mr.  Knohl  had  been  elected  a  vice-president?  A.  That 
is  correct. 

Q.  And  that  yellow  sheet  was  a  carbon  copy  of  a  regular 
minute  of  that  corporation?  A.  That  is  what  it  appeared 
to  me. 

Q.  That  is  what  it  looked  like  to  you?  A.  Yes. 

Q.  Then  subsequently  you  had  a  talk  with  Mr.  Freidus? 
A.  That  is  correct. 

Q.  And  in  talking  with  him,  he  voluntarily  confirmed  that 
Larry  Knohl  was  a  vice-president  ?  A.  Xo.  Pursuant  to 
my  request,  he  advised  me  as  to  the  identity  of  the  present 
set-up  as  of  October  of  the  officers  [880]  and  he  gave  me 
the  listing  of  all  the  officers  at  the  time. 
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Q.  Well,  he  made  no  objection  to  giving  you  that  listing? 
A.  Absolutely  none. 

Q.  You  asked  him  a  question  and  he  gave  it  to  you?  A. 
That  is  correct. 

Q.  Now  in  looking  over  the  minute  book  that  is  before 
vou,  and  I  think  it  is  marked  Government’s  Exhibit  32,  will 
you  look  under  date  of  June  28,  and  observe  if  there  isn’t 
a  waiver  of  a  notice  of  a  special  meeting  of  the  stock¬ 
holders  and  directors  of  the  Starrett  Television  Corpora¬ 
tion  held  June  28, 1950?  A.  That  is  correct. 

Q.  And  doesn’t  that  waiver  of  notice  read,  “The  under¬ 
signed  being  all  stockholders  and  directors  of  the  corpora¬ 
tion,  hereby  consent  that  a  special  meeting  of  all  the  stock¬ 
holders  and  directors,  to  be  held  at  the  office  of  the  cor¬ 
poration,  601  West  26th  Street,  New  York  City,  on  the 
28th  day  of  June,  1950,  at  10:00  o’clock  in  the  forenoon,  for 
the  purpose  of  electing  a  vice-president  and  such  other 
business  as  may  be  lawfully  brought  before  said  meeting.’’ 
And  that  it  is  signed  Jacob  Ereidus,  Clarie  Freidus,  and 
Eleanor  Harris?  A.  That  is  correct. 

Q.  That  is  in  the  book?  [8811  A.  Yes,  that  is  the  original 
minutes,  the  original  waiver. 

Q.  The  original  minutes?  A.  Yes,  sir. 

Q.  Now  then,  that  meeting  was  held  on  June  28, 1950?  A. 
Yes. 

Q.  Assuming  this  is  correct  ?  A.  That  is  correct. 

Q.  Is  there  no  minute  of  dune  28,  1950  in  that  book?  A. 
No,  sir. 

Q.  So  far  as  the  missing  minute  is  concerned,  you  last 
saw  it  when  it  was  in  the  book?  A.  That  is  correct. 

Q.  And  at  that  time  the  book  was  in  the  possession  of 
Mr.  Mandell?  A.  That  is  correct. 

Q.  And  the  next  time  you  saw  the  book  was  when?  A. 
This  morning. 

Q.  And  at  that  time  it  was  in  the  possession  of  Mr. 
Hantman?  A.  That  is  correct. 
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Q.  Do  you  have  any  knowledge  where  the  book  was  be¬ 
tween  the  time  you  last  saw  it  and  this  morning  when  you 
saw  it  in  [882]  the  hands  of  Mr.  Hantman?  A.  None  what¬ 
soever. 

Q.  Do  you  know  how  the  book  got  into  the  possession  of 
Mr.  Hantman?  A.  I  can  guess  only. 

Q.  What  is  that  ?  A.  I  can  guess,  by  subpoena. 

Q.  I  don't  want  you  to  guess.  A.  I  don’t  know. 

Q.  You  know  nothing  about  its  condition  and  how  it  hap¬ 
pened  that  that  particular  minute  is  missing?  A.  Mr.  Mar- 
giotti,  there  are  other  sheets  which  are  also  missing. 

Q.  But  that  particular  sheet,  that  is  the  only  one  we  have 

1571  about  so  far.  A.  I  can’t  account  for  it.  The  last  time 
I  saw  it  was  physically  inside  this  book  as  one  of  a  con¬ 
tinuous  stream  of  minutes. 

Q.  But  in  so  far  as  Larry  Knohl  being  vice-president  of 
this  company  is  concerned,  you  have  in  there  a  waiver  of 
notice  that  they  were  going  to  have  a  meeting  to  elect  a 
vice-president?  A.  That  is  correct. 

Q.  And  then  you  don’t  have  the  result  of  that  meeting. 
A.  That  is  correct. 

[883]  Q.  And  Mr.  Freidus  himself  told  you  that  Larry 
Knohl  had  been  elected  a  vice-president?  A.  He  didn’t 
say  had  been  elected.  He  just  told  me  he  was  a  vice- 
president. 

Q.  All  right.  Well,  he  was  vice-president?  A.  That  is 
right. 

1572  Q.  And  you  had  found  out  from  that  yellow  carbon  he 
had  been  elected  a  vice-president?  A.  That  is  correct. 

Q.  Was  that  yellow  carbon  paper  signed?  A.  The  carbon 
copy  had  been  signed. 

Q.  By  whom  ?  A.  I  believe  it  was  signed  by  Miss  Harris. 

Q.  The  secretary?  A.  I  believe  so. 

Q.  But  so  far  as  the  regular  minutes  are  concerned,  they 
are  not  kept  on  yellow  paper,  are  they?  A.  No,  sir.  May 
f  elaborate  on  that,  sir? 
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The  Court :  If  there  is  no  objection,  go  right  ahead ; 
if  there  is,  I  will  rule. 

The  Witness :  There  are  a  number  of  minutes  here 
in  a  fashion  much  larger  than  the  book  we  have  here 
reflecting  correspondence,  and  other  minutes  annexed 
thereto,  which  T  don’t  see  here.  Some  of  the  minutes 
were  apparently  on  second  or  third  sheet  yellow  or 
white  sheets:  some  were  on  [884]  original  paper  re¬ 
flecting  it  was  an  original  minute.  That  reference 
to  June  28,  1950  meeting  was  on  a  yellow  sheet:  it 
appeared  to  be  a  carbon  copy. 

By  Mr.  Margiotti. 

Q.  Did  you  know  that  this  book  was  before  the  Grand 
Jury?  A.  No,  sir. 

Mr.  Margiotti :  That  is  all,  your  Honor.  May  we 
approach  the  bench,  your  Honor,  a  moment? 

The  Court:  Yes.  1  am  wondering  whether  Mr. 
Williams  had  another  question. 

Mr.  Williams:  I  thought  your  Honor  would  give 
me  an  opportunity  to  look  at  the  notes. 

The  Court:  Yes,  sir. 

Mr.  Margiotti:  I  would  like  to  see  that  book.  I 
have  never  seen  it. 

The  Court:  I  will  give  you  the  opportunity. 

Is  a  bench  conference  called  for? 

No  bench  conference  is  called  for.  All  right. 

Ladies  and  gentlemen,  we  will  take  our  customary 
ten-minute  recess. 

Mr.  Williams:  Your  Honor - 

The  Court:  The  Court  will  remain  in  session. 

Mr.  Williams:  The  jury  isn’t  necessary. 

The  Court:  They  might  as  well  wait. 
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Mr.  Williams :  I  -understood  your  Honor  was  going 
to  let  me  [885]  see  the  notes  on  all  the  subjects  to  which 
the  witness  testified. 

The  Court:  If  he  testified  as  to  them  from  notes, 
yes,  those  he  had  in  front  of  him. 

Mr.  Williams:  Or  if  he  used  them  beforehand  to 
refresh  his  recollection. 

The  Court:  No.  The  point  that  you  have  raised 
is  that  vou  have  drawn  the  Court’s  attention  to  the 
fact  that  the  witness  had  notes  in  front  of  him  on  the 
witness  stand.  Now,  usually  those  are  personal  mat¬ 
ters.  Sometimes  they  may  contain  confidential  mat¬ 
ters,  but,  in  fairness  to  the  side,  the  Court  will  permit 
an  examination  of  them,  if  there  is  to  be  further  cross- 
examination.  But  if  he  has  not  exhibited  other  notes, 
then  there  is  no  access  to  those. 

(A  short  recess  was  here  taken.) 

The  Clerk:  All  witnesses  who  have  not  testified  in 
this  case  report  to  the  witness  room  until  called. 

Mr.  Marigotti:  Since  T  have  examined  the  book, 
may  T  ask  another  question  ? 

The  Court:  Oh,  indeed. 

By  Mr.  Margiotti. 

Q.  Mr.  Fosner,  so  far  as  that  book  is  concerned,  is  there 
any  references  therein  which  shows  that  after  Larry  Knohl 
was  elected  vice-president  he  ever  attended  a  meeting  of 
the  board  of  directors?  A.  No. 

[886]  Q.  In  the  yellow  sheets  or  any  missing  sheets,  even 
the  one  vou  referred  to,  was  there  anv  reference  that  Mr. 
Knohl  was  present  either  when  he  was  elected  or  there¬ 
after?  A.  No,  sir,  other  than  the  fact  that  he  was  elected, 
there  was  no  other  reference  to  him. 

Q.  Do  you  know  whether  or  not,  do  you  have  any  per¬ 
sonal  knowledge  of  whether  or  not  that  book,  after  you  saw 
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it  in  Attorney  Mandell’s  office  and  before  it  got  into  the 
Government’s  hands,  at  any  time  was  in  the  possession 
of  Mr.  Knohl?  A.  Mr.  who,  sir? 

Q.  Knohl.  A.  I  wouldn’t  know’,  sir. 

Q.  You  have  no  knowledge?  A.  I  have  no  knowledge 
of  it. 

Mr.  Margiotti :  That  is  all. 

Further  cross-examination  by  Mr.  Williams. 

Q.  Mr.  Fosner,  in  your  yellow'  notes  which  you  made, 

T  assume  contemporaneously,  1  assume  with  the  minute 
book —  A.  That  is  correct.  1580 

Q.  — you  show,  do  you  not,  that  there  wTas  in  the  minute 
book  at  the  time  you  examined  it  a  certificate  showing 
that  in  September  of  1948  there  was  a  debenture  issue 
in  the  amount  of  $165,000,  which  was  used  as  a  substitution 
for  some  loans  payable  from  Mr.  Freidus?  r 887]  A.  There 
was  such  a  minute  in — I  didn’t  see  the  certificate,  but  what 
I  saw*  in  there  was  the  information  w’ith  respect  that  such 
an  action  was  taken  by  the  meeting  of  stockholders  and 
directors  in  the  office  of  Mandell  on  September  1,  ’48. 

Q.  Now\  also  on  your  yellow-  notes  which  you  made  con¬ 
temporaneously  with  your  examination  of  the  minute  book 
you  show  that  as  of  November  1,  1949,  there  was  in  that 
minute  book  a  certificate  of  amendment  of  the  corporation 
which  changed  the  corporate  structure  of  Starrett  Tele-  ^5gi 
vision  Corporation  so  that  preferred  stock  could  be  issued 
and  that  that  certificate  was  signed  by  officers  Fein  and 
Daniels?  A.  That  is  correct. 

Q.  Now,  that  wasn’t  in  there  when  you  examined  here 
in  the  court  room  after  Mr.  Hantman  handed  it  to  you,  was 
it?  A.  No,  this  was  not  in  the  minute  book. 

Q.  Rut  it  was  in  there  at  the  time?  A.  T  can’t  say  whether 
the  original  was  in  it,  but  T  remember  seeing  either  this 
or  a  copy  in  the  minute  book  at  the  time  I  examined  it. 
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Mr.  Williams:  I  want  the  record  to  show  that  this 
was  produced  pursuant  to  the  defense’s  request  by  the 
Government. 

Will  you  mark  this,  please,  Defendant  Freidus  No. 
9  for  Identification? 

(The  document  referred  to  was  marked  Defendant 
Freidus’  Exhibit  No.  9  for  Identification.) 

[8S8]  By  Mr.  Williams. 

Q.  Your  yellow  notes  also  show  there  was  an  agreement 
in  that  minute  book  wherein  Fein  and  Daniels,  who  were 
1583  officers  of  the  company,  pledged  their  stock  to  Mr.  Freidus 
as  security  for  certain  loans  payable  to  him  running  from 
the  corporation;  is  that  right,  sir?  A.  That  is  correct. 

Q.  Now,  do  you  recall  there  was  also  in  that  minute 
book  as  of  Mav,  1950,  a  notation  at  the  time  that  vou  saw 
it  that  Freidus  forgave  the  outstanding  amount  of  loans 
payable  to  him  and  made  a  donation  to  surplus?  A.  I 
didn’t  understand  that  question. 

Q.  I  will  repeat  it,  Mr.  Fosner.  Do  you  recall  that  at 
the  time  that  you  examined  the  minute  book  in  Mr.  Man- 
dell’s  office  there  was  an  entry  showing  that  as  of  May, 
1950,  effective  back  to  February  28,  1950,  there  was  a  for¬ 
giveness  of  a  loans  payable  account  by  Freidus?  A.  I  don’t 
recall  such. 

Q.  You  don’t  recall  that?  A.  No. 

Q.  Did  you  ever  have  a  discussion  concerning  that  with 
vour  associate,  Mr.  Manfred  Nelson?  A.  No. 

Q.  You  don’t  know  whether  that  was  reflected  in  other 
records  that  were  examined  by  him?  [889]  A.  That  I 
wouldn't  know.  T  didn’t  see  it. 


Mr.  Williams:  That  is  all. 


529a 


S.  Harvey  Fosncr — For  Government — Redirect,  1585 


Redirect  examination  by  Mr.  Hantman. 

Q.  Mr.  Fosner,  with  respect  to  this  minute  book  you  have 
been  interrogated  about  by  both  Mr.  Margiotti  and  Mr. 
Williams,  do  you  recall  whether  or  not  there  were  any 
entries  in  the  minute  book  or  in  anv  of  the  sheets  that 
were  missing  which  showed  that  Mr.  Knohl  did  not  attend 
any  particular  meeting  or  directors’  meeting?  A.  No,  sir. 

0.  Now,  with  respect  to  this  exhibit  that  Mr.  Williams 
has  just  questioned  you  about,  which  pertains  to  the  cer¬ 
tificate  of  increase  of  the  number  of  shares  and  change 
of  statement  respecting  the  capital  of  Starrett  TV,  dated 
November  1,  ’49,  do  you  see  anything  in  that  minute  book 
by  the  State  of  New  York  authorizing  that  change?  A.  ° 
No,  there  is  no  such  authority  here. 

Q.  And  was  there  any  such  authority  in  the  book  at  the 
time  you  examined  it  on  September  29,  1950?  A.  There 
never  was  any  such  authority  in  the  book. 

Q.  With  reference  to  the  minutes  of  June  28,  wherein 
you  stated  you  saw  Mr.  Knohl  elected  a  vice-president  on 
that  date,  the  minutes  of  that  meeting  of  June  28  are  not 
in  the  book  at  the  present  time:  is  that  correct?  [8901  A. 

That  is  correct. 

Q.  What  is  the  next  date  that  you  have  in  that  book? 

A.  The  next  date  here  is  October  2,  1950,  reflecting  a  waiver 
of  notice  of  meeting. 

Q.  And  the  purpose  of  the  meeting  was  what,  sir?  A. 

The  purpose  of  this  particular  meeting  was  to  elect  Claire  1.587 
Freidus  as  a  vice-president. 

Q.  And  are  the  minutes  for  that  particular  meeting 
spread?  A.  Yes,  that  is  on  October  2,  1950,  reflecting  the 
minutes  as  per  waiver,  which  is  the  same  day  T  interviewed 
Mr.  Freidus. 

Q.  Do  those  minutes  show  that  Claire  Freidus  was  ac¬ 
tually  elected  vice-president  on  that  date,  sir?  A.  That  is 
correct. 
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Q.  And  that  is  signed  by  whom,  sir?  A.  Signed  by 
Eleanor  Harris  as  secretary. 

Mr.  Hantman:  No  further  questions. 
Recross-examination  by  Mr.  Margiotti. 

Q.  Do  the  minutes  show  a  resignation  from  Larry  Knohl? 
A.  Not  here,  sir. 

Q.  Do  they  show  whether  or  not  Mr.  Knohl  had  resigned 
and  Mrs.  Freidus  was  being  elected  to  succeed  him?  A. 
No,  there  is  no  such  indication  here. 

[891]  Mr.  Margiotti:  All  right,  thank  you.  If  your 
Honor  please,  may  we  approach  the  bench? 

The  Court :  Yes,  while  the  witness  is  here.  Just  step 
aside  for  the  moment. 

( Counsel  thereupon  approached  the  bench,  where  the 
following  proceedings  were  had  out  of  the  hearing  of 
the  jury.) 

Mr.  Margiotti:  If  the  Court  please,  we  move  that 

this  witness’  testimony  with  reference  to  Larrv  Knohl 

*  * 

being  a  vice-president  and  the  missing  of  the  yellow 
sheet  showing  that  he  had  been  elected  a  vice-president 
on  June  28,  1950,  be  stricken  from  the  record  for  the 
following  reasons : 

The  Government  has  failed  to  show  custody  of  the 
book  from  the  time  the  witness  saw’  it  until  he  observed 
it  this  morning.  It  is  the  contention  of  the  defense  that 
the  burden  of  showing  that  the  missing  sheet  was  no 
inadvertently  missing  by  the  handling  of  the  book  in 
the  Government’s  investigations  upon  the  Government. 

Secondly,  and  most  important,  is  that  the  probata  is 
inconsistent  with  the  allegata  in  the  indictment.  The 
indictment  charges  that  Larry  Knohl  falsely  repre¬ 
sented  that  he  was  a  vice-president.  The  defendant 
appeared  in  this  Court  prepared  to  show’,  prepared  to 
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meet  that  defense,  and  now  through  this  witness  and 
by  the  opening  of  the  District  Attorney  before  the  jury, 
the  Government  now  contends  that  Mr.  Knohl  was  a 
vice-president,  a  position  which  is  entirely  inconsistent 
with  the  [892]  indictment  as  charged. 

The  Court :  My  ruling  on  the  matter,  taking  them  in 
the  reverse  order:  The  matter  that  Mr.  Margiotti 
draws  the  attention  of  the  Court  to  appears  in  the  first 
paragraph  or  the  first  part  of  incidents  charged  under 
paragraph  7  of  the  second  count,  in  which  it  is,  in  sub¬ 
stance,  alleged  that  Larry  Knohl  was  a  vice-president 
of  the  Starrett  Television  Corporation - 

Mr.  Margiotti :  Was  or  was  not?  1592 

The  Court:  It  is  in  the  affirmative,  it  being  alleged 
that  it  was  false  in  that  the  following  things  are  alleged 
to  be  true.  Now  with  regard  to  that,  the  District  At¬ 
torney  in  his  opening  statement  did  say  that  they  were 
withdrawing  it  or  abandoning  it  or  not  endeavoring 
to  show  it,  and  accordingly  I  am  accepting  it  because 
there  are  alleged  three  other  specifications  wherein  it  is 
alleged  that  this  particular  representation  was  false. 

Now  on  the  question  of  continuity,  the  Court  will  like¬ 
wise  overule  the  objection  and  both  will  be  subject  to 
objection  of  counsel. 

Mr.  Margiotti :  That  is  all  I  wanted. 

The  Court :  All  right,  nothing  further  from  this  wit¬ 
ness,  is  there? 

Mr.  Hantman :  Yes.  1593 

The  Court :  Mr.  Fosner,  vou  are  finallv  excused. 

(Witness  excused.) 

[893]  Mr.  Hantman :  Call  Mr.  Kantrowitz.  There¬ 
upon — 
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Isidore  Kantrowitz  was  called  as  a  witness  by  and  on  be¬ 
half  of  the  Government  and,  being  first  duly  sworn,  was 
examined  and  testified  as  follows : 

Direct  examination  by  Mr.  Hantman. 

Q.  Will  you  give  us  your  name  and  address,  please?  A. 
Isidore  Kantrowitz,  30  John  David  Lane,  Albany,  New 
York. 

Q.  Will  you  keep  your  voice  up,  Mr.  Kantrowitz,  and  tell 
us  your  occupation?  A.  I  am  a  civil  servant,  associate 
counsel,  the  Corporation  Division,  the  Department  of  State 

1595  ^ew  ^7°r^' 

Q.  What  are  your  duties  there,  sir?  A.  Examine  cer¬ 
tificates  received  for  filing;  give  advice  to  attorneys;  help 
in  the  drawing  of  documents,  and  various  other  functions. 

Q.  What,  if  any,  official  State  records  are  kept  in  your 
office  in  the  State  of  New  York,  sir?  A.  Certificates  of  in¬ 
corporation  of  business  and  non-profit  corporations,  cer¬ 
tificates  of  amendments,  dissolutions,  acts  of  trustees  of 
benevolent  orders. 

Q.  Did  you  ever  make  an  examination  of  the  corporate 
[894]  records  of  the  Starrett  Television  Corporation,  601 
West  26th  Street,  New  York  City,  New  York?  A.  I  did. 

Q.  When  was  that,  sir?  A.  I  made  it  a  few  times. 

Q.  When  was  the  last  time  you  made  the  examination? 
A.  I  think  it  was  Thursday  or  Friday  of  this  week. 

1596  Q.  Of  last  week?  A.  Of  last  week. 

Mr.  Hantman :  Will  you  mark  these,  please? 

(The  documents  referred  to  were  marked  Govern¬ 
ment’s  Exhibits  33- A,  33-B  and  33-C  for  Identification.) 

Mr.  Williams:  Mr.  Hantman  has  suggested  to  me 
the  purpose  of  his  offer,  your  Honor,  and  I  think  we 
should  come  to  the  bench. 

The  Court :  All  right. 
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(Counsel  thereupon  approached  the  bench,  where  the  fol¬ 
lowing  proceedings  were  had  out  of  the  hearing  of  the  jury.) 

Mr.  Williams :  Your  Honor  may  feel  that  it  is  premature 
for  me  to  raise  this,  but  I  didn’t  want  your  Honor  to  feel 
that  T  had  not  raised  the  point  and  thereby  waived  it  at  this 
time.  He  is  now  undertaking  to  show  that  authorization 
for  an  issuance  of  preferred  stock  was  made  in  1950,  so  that 
arguendo  he  mav  show  that  there  was  no  authorization  in 
1949,  [895]  and  he  is  using  this  proof  as  evidence  of  the 
second  allegation  of  falsehood,  vonr  Honor,  namely,  on  the 
issuance  of  preferred  stock. 

The  Court :  Februarv  28  ? 

Mr.  Williams:  Yes,  sir.  Now,  your,  Honor,  this  contra¬ 
venes  a  decision  of  the  highest  court  of  New  York,  which 
passed  on  this  very  factual  issue  and  found  as  a  finding  of 
fact  that  preferred  stock  was  outstanding  in  this  corpora¬ 
tion  in  1950  within  a  couple  of  weeks  of  the  time  that  this 
financial  statement  was  issued. 

The  Court :  Give  that  to  me  again,  they  found  as  a  fact 
it  was  outstanding  when? 

Mr.  Williams:  In  other  words,  it  found  as  a  matter  of 
fact,  your  Honor,  that  the  preferred  stock  was  outstanding 
as  of  the  date  that  we  contend  that  it  is  outstanding. 

The  Court :  That  is  what  I  want  to  get  from  you. 

Mr.  Williams:  Yes,  sir,  namely,  September  30  of  1949. 

The  Court:  That  is  five  months  prior  to  the  allegation 
the  Government  makes  that  it  was  not  outstanding  Febru¬ 
ary  28,  1950. 

Mr.  Williams:  Yes,  sir. 

Mr.  Hantman:  We  are  prepared  to  show  through  this 
witness,  your  Honor,  that  this  corporation  was  originally 
incorporated  in  March  of  ’48,  and  as  originally  incorporated 
it  was  authorized  and  had  actually  issued  200  shares  of 
common  stock:  that  when  [896]  it  changed  its  name  from 
General  Television  to  Starrett  Television  in  October  of  ’48, 
it  was  still  then  just  authorized  to  issue  just  200  shares  of 
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preferred  stock;  that  between  that  date  and  November  28, 
1950,  it  had  no  authorization  to  issue  preferred  stock;  that 
there  was  no  authorization  by  the  State  as  of  February  28, 
1950,  and  that  the  first  time  the  corporation  was  authorized 
to  issue  preferred  stock  comes  on  November  28,  1950,  when 
the  State  of  New’  York  authorized  this  corporation  to  issue 
10,000  shares  of  preferred  stock  at  $100  a  share. 

The  Court:  Yes,  but  w’hat  about  the  opinion  from  the 
New’  York  Superior  Court,  the  Supreme  Court? 

Mr.  Hantman :  I  have  read  that  opinion  some  w’eeks  ago, 
your  Honor. 

The  Court :  Do  you  gentlemen  have  it  for  me  ? 

Mr.  Hantman:  And  there  is  language  in  there  from 
w’hich  one  might  infer  that  the  preferred  stock  was  in  being. 

The  Court :  Where  do  you  make  that  finding,  so  it  will 
save  me  time? 

Mr.  Williams:  I  think  I  can  save  you  time  most  effec¬ 
tively  by  in  one  minute  giving  you  the  facts  here,  your 
Honor. 

Fein  and  Daniels  sued  Starrett  and  Freidus,  sued  Star- 
rett,  the  corporation,  and  Freidus,  claiming  that  Freidus 
had  made  a  fraudulent  representation  which  had  induced 
them  to  part  with  their  stock.  Fein  and  Daniels  each  left 
the  company  in  June  and  July,  respectively,  of  1950,  five 
months,  your  Honor,  before  the  Government  contends  the 
preferred  stock  w-as  [897]  issued,  namely,  November  of 
1950. 

The  whole  factual  backdrop  of  this  case,  your  Honor, 
turns  around  the  period  through  the  years  1949  and  1950. 

Now*  in  this  testimony,  in  this  case,  it  came  out  for  the 
benefit  of  the  highest  court  of  New  York  that  in  fact  there 
had  not  been  authorization  from  the  Secretary  of  State  for 
the  issuance  of  this  preferred  stock  until  November  of  1950. 
This  was  before  the  Court.  Nonetheless,  the  Court  found 
a  de  facto  existence  of  preferred  stock  from  the  date  on 
W’hich  we  contend  that  it  w’as  issued. 
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The  Court:  Well,  you  can  help  me  by  pointing  to  the 
finding  of  fact.  T  was  just  scanning  it  and  I  didn’t  see  it. 

Mr.  Williams:  First  of  all,  I  am  going  to  show  your 
Honor  the  language  of  the  opinion. 

The  Court :  Tn  other  words,  you  are  calling  my  attention 
to  the  case  of  Fein,  et  al.  v.  Starrett,  a  corporation,  as  it 
appears  in  the  Supreme  Court,  Appellate  Division,  decided 
November  12,  1952,  and  this  is  particularly  from  116  New 
York,  Supplement,  Second  Series,  beginning  at  page  571? 

Mr.  Williams:  Yes,  sir. 

The  Court :  And  you  are  calling  my  attention  to  the  lan¬ 
guage  of  Judge  Van  Yoorhis  that  appears  on  page  572? 

Mr.  Williams:  Yes. 

I  might  say  to  your  Honor  that  this  opinion  was  affirmed 
per  curiam  by  the  Court  of  Appeals  of  New  York,  which 
is  the  LS98]  highest  court  of  New  York. 

Mr.  Hantman:  As  to  the  question  of  fraud,  Mr.  Wil¬ 
liams,  solely  as  to  that  question - 

The  Court:  Where  do  you  say  there  was  a  finding  of 
fact? 

Mr.  Williams:  There  is  the  opinion,  then  T  will  turn  to 
the  facts: 

“They  expanded  rapidly,  requiring  increased  capital, 
until  by  March  20,  1950,  the  defendant  had  invested  more 
than  $900,000.  Plaintiffs  (referring  to  Fein  and  Daniels) 
had  invested  nothing  except  their  time  and  technical  skill. 
By  the  date  mentioned,  the  corporation  required  still  more 
money.  Defendant  eliminated  over  $500,000  of  the  corpo¬ 
ration’s  existing  debt  by  him  by  converting  it  into  preferred 
stock  and  by  making  donations  to  surplus.” 

Now  they  go  back  and  they  find  that  to  be  the  fact,  that 
he  did  as  of  this  time  change  his  indebtedness  to  preferred 
stock  and  to  donations  of  surplus. 

Mr.  Hantman:  May  1  sav  right  there,  one  moment,  Mr. 
Williams -  ’  | 

Mr.  Williams:  Let  me  finish. 
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The  Court:  Wait  until  he  finishes;  then  I  will  give  you 
a  chance  to  rebut. 

Mr.  Williams:  Now  I  believe,  your  Honor,  there  is 
another  allusion  here — yes,  even  in  the  dissenting  opinion, 
the  dissenting  judge  agrees  with  the  majority  of  the  court 
with  [899]  respect  to  this  issue: 

“The  earlier  advances  were  taken  care  of  by  the  issuance 
of  preferred  stock  but  not  a  later  donation  to  surplus  in 
the  sum  of  $169,000  made  after  Freidus  acquired  plaintiff’s 
stock.” 

Mr.  Hantman:  Exactlv. 

The  Court :  What  I  am  most  interested  in,  where  is  the 
3^07  finding  of  fact  apparently  by  the  Trial  Court,  the  Supreme 
Court  of  New  York? 

Mr.  Williams:  The  Supreme  Court  reversed  the  finding 
of  fact. 

The  Court:  You  are  calling  the  Court’s  attention  to  a 
photostatic  copy  of  what  is  entitled  “Judgment  of  Re¬ 
versal,”  certified  in  this  case  bv  the  Countv  Clerk  and  the 
Clerk  of  the  Supreme  Court  of  New  York,  date  November 
19,  1953,  in  the  case  of  Mitchell  Fein  and  Murray  Daniels, 
plaintiffs-respondents,  against  Starrett  Television  Corpo¬ 
ration,  being  Case  No.  3767-51,  and  you  are  calling  the 
Court’s  attention  to  what  page  of  that,  please  ? 

Mr.  Williams:  I  am  calling  your  Honor’s  attention  to 
findings  of  fact  made  by  the  Supreme  Court,  Appellate 
Division : 

1608  “The  moneys  loaned  by  Defendant  Freidus  to  the  cor¬ 
poration  and  thereafter  either  converted  into  the  stock  of 
the  corporation  or  transferred  to  donated  surplus  of  the 
corporation  may  no  longer  be  recovered  by  Defendant 
Freidus,  and  as  a  result  of  [900]  such  conversion  of  loans 
into  stock  and  of  such  transfer  of  moneys  loaned  to  donated 
surplus,  Freidus  has  subordinated  his  claim  for  the  repay¬ 
ment  thereof  to  the  claims  of  all  then  existing  creditors 
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of  the  corporation  and  to  all  persons,  firms,  or  corpora¬ 
tions  thereafter  becoming  creditors  of  the  corporation.  By 
virtue  of  his  position  as  creditor  and  as  holder  of  all  the 
preferred  stock  which  had  and  has  sole  voting  power  and 
as  holder  of  a  majority  of  the  common  stock,  defendant 
Freidus  was  in  complete  control  of  the  corporation  even 
before  the  assignment  by  plaintiffs  of  their  common  stock 
to  him.  None  of  the  preferred  stock  of  the  corporation 
issued  to  Freidus  has  been  redeemed.  None  of  the  corpo¬ 
rate  stock,  common  or  preferred,  issued  or  transferred  by 
plaintiffs  to  defendant  Freidus  has  been  sold  by  him  and 
he  is  still  the  owner  and  holder  thereof.” 

The  Court:  The  thing  J  am  interested  in,  where  is  it  1610 
that  we  have  a  finding  of  fact  by  the  New  York  Court,  the 
final  decree  and  determination  that  said  as  of  September, 

1949,  this  preferred  stock  had  been  issued? 

Mr.  Williams:  Your  Honor,  first  of  all,  I  think  that  is 
implicit  in  the  opinion.  But  there  was  nothing  done  be¬ 
tween  September,  1949,  and  November  of  1950,  and  this 
opinion  refers  to  a  period  of  time  that  stops  in  July  of 

1950,  and  they  find  that  it  was  outstanding  prior  to  July 
of  '50.  As  a  matter  of  fact,  they  find  it  was  outstanding 
at  the  time  he  cancelled  his  [901]  loans.  When  he  can¬ 
celled  his  loans  and  made  the  conversion,  they  find  the  pre¬ 
ferred  stock  was  issued.  They  say  right  there,  by  that 
time,  when  he  made  the  cancellation,  the  evidence  in  that 
case,  just  as  in  this,  recites  everything  that  happened. 

The  Court:  T  will  hear  from  the  Government. 

Mr.  Hantman:  May  T  say  to  your  Honor  first  that  this 
opinion  in  the  lower  court  in  the  State  of  New  York  merely 
states  the  facts  as  they  developed  during  the  course  of  the 
trial.  It  says  that  Freidus  did  convert  loans  to  preferred 
stock.  Nowhere  in  that  opinion  is  there  any  statement, 
nor  can  Mr.  Williams  show  me,  where  the  Court  said  that 
preferred  stock  had  in  fact  been  issued  and  was  in  exist¬ 
ence  either  as  of  September  ’49  or  as  of  February  28,  1950. 
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Mr.  Williams:  Right  here. 

Mr.  Hantinan:  And  the  Appellate  Court  merely  reiter¬ 
ates  the  language  adopted  by  the  lower  court,  which  as  I 
said  originally,  merely  raises  an  inference  that  the  stock 
may  have  been  in  existence,  but  we  are  prepared  to  show 
and  can  show  that  this  stock  was  not  in  existence,  was  not 
authorized,  and  it  was  certainly  not  in  being  on  February 
28,  1950. 

The  Court:  Well,  having  seen  this  only  for  the  first 
time,  the  impression  I  get  is  that  the  trial  court  did  not 
make  a  specific  finding  as  to  when  the  alleged  conversion 
of  the  debt  into  preferred  stock  came  to  pass.  There  is  a 
1613  reference  in  broad  language.  The  disturbing  thing  is  that 
in  the  statement  [902]  of  the  case.  Judge  Van  Voorhis,  in 
116  New  York  Supplement,  2d  Series,  page  571,  has  said 
they,  meaning  the  corporation,  had  expanded  rapidly,  re¬ 
quiring  increased  capital  until  by  March  20,  1950,  defend¬ 
ant  had  invested  more  than  $900,000.  Plaintiffs  had  in¬ 
vested  nothing  except  their  time  and  technical  skill.  By 
the  date  mentioned,  the  corporation  required  still  more 
money.  Defendant  eliminated  over  $500,000  of  the  corpo¬ 
ration’s  existing  debt  to  him  by  converting  it  into  preferred 
stock  and  by  making  donations  to  surplus. 

Mr.  Hantman:  As  the  paper  transaction,  your  Honor, 
that  might  be  so.  It  might  be  on  the  corporate  books  as 
such,  but  we  say  there  was  no  authorization,  no  such  stock 
issued. 

3614  The  cour|;:  But  why  did  the  court,  which  is  the  court 
of  final  resort,  it  being  from  the  Appellate  Division,  unlike 
the  trial  court,  which  is  erroneously  designated  the  Supreme 
Court — why  did  it  make  that  statement  ? 

Mr.  Hantman :  That  is  something  I  can’t  answer. 

Mr.  Williams:  And  then  found  it  as  a  fact  over  here, 
your  Honor. 

The  Court:  I  am  not  too  much  worried  about  the  trial 
court’s  finding  of  fact,  because  they  don’t  tie  it  down. 
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Mr.  Williams:  Your  Honor,  this  is  the  Court  of  Ap¬ 
peals’  finding  of  faet.  This  isn't  the  trial  court’s  finding 
of  fact.  This  is  the  Court  of  Appeals’  finding  of  fact. 

The  Court:  I  understand  that  the  Supreme  Court  of  the 
[903]  State  of  New  York  is  the  nisi  prius  court  and  the 
judgment  apparently  is  on  that  form,  and  it  refers  to  the 
findings  of  that  court. 

Mr.  Collins:  This  is  the  Appellate  Division  speaking 
here. 

Mr.  Williams:  Tt  says  they  specifically  reversed;  the 
finding  of  the  lower  court. 

Mr.  Hantman:  As  to  the  question  op  fraud. 

The  Court:  Let  me  ask  you  this.  You  have  got  this  igig 
witness  here  now,  and  we  are  running  close  to  our  adjourn¬ 
ment  hour.  I  am  prepared  to  do  two  things,  to  study  this 
carefully  over  the  night  or  to  hear  you  in  further  argument 
right  now.  So  that  I  will  know,  what  besides  the  pro  forma 
testimony  of  this  man  who  wasn’t  there  do  you  expect  to 
elicit  from  him? 

Mr.  Hantman:  Nothing,  your  Honor,  just  the  fact  that 

he  examined  it,  that  there  was  no  preferred  stock  either  on 

Februarv  28,  1950.  or  at  anv  time  between  Februarv  28, 

•  •  •  ; 

1950  and  November  28,  1950,  when  they  were  finally 
authorized. 

The  Court :  T  can  appreciate  that  tender,  but  1  am  a 
little  disturbed  by  the  opinion  of  the  Appellate  Division  of 
the  State  of  New  York.  1617 

Mr.  Williams:  T  have  here  exactly  what  your  Honor 
asked  for  now. 

The  Court:  Well,  1  think  we  ought  to  go  about  it  care¬ 
fully.  I  am  going  to  excuse  the  jury  now  and  I  will  hear 
you  [904]  gentlemen  on  your  argument,  and  T  will  study  it 
through  the  evening  and  give  my  opinion  in  the  morning. 
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[905]  The  Court:  Preliminary  to  your  argument,  I  want 
to  ask  him  just  one  or  two  questions  myself. 

I  take  it  you  are  a  member  of  the  Bar  of  the  State  of  New 
York? 

The  Witness :  I  am. 

The  Court:  You  might  help  us  down  here.  What  is  the 
name  of  the  initial  trial  court  in  New  York,  the  State  of 
New  York;  is  it  the  Supreme  Court? 

The  Witness:  The  Supreme  Court  of  the  State  of  New 
York. 

The  Court:  In  other  words,  it  is  something  of  a  mis¬ 
nomer,  the  Supreme  Court  of  the  State  of  New  York. 

The  Witness :  It  is  a  court  of  primary  jurisdiction. 

The  Court:  It  is  a  court  of  primary  jurisdiction? 

The  Witness:  That  is  right. 

The  Court :  As  we  say  down  in  common  law  jurisdiction, 
it  is  the  nisi  prius  court. 

Now,  form  your  appeal  there,  what  is  the  next  court  of 
review  ? 

The  Witness:  The  Appellate  Division  of  the  Supreme 
Court. 

The  Court:  I  notice  from  some  of  your  opinions,  it  is 
broken  down  into  divisions.  Is  that  of  importance  to  me  as 
a  judge  sitting  here  or  is  that  just  other  sections  of  the 
same  court? 

[906]  The  Witness:  Territorial  sections.  It  is  divided 
into  four  territorial  sections. 

The  Court :  Where  do  they  sit,  so  I  will  have  some  geo¬ 
graphical  idea?  I  assume  there  are  several  in  New  York 
City,  perhaps. 

The  Witness:  That  is  right.  There  is  one  that  takes 
up  Manhattan. 

The  Court :  Where  is  the  first  division  of  the  Appellate 
Division? 
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The  Witness :  Manhattan  and  the  Bronx.  It  sits  in  the 
Borough  of  Manhattan.  The  second  division  sits  in  Kings 
County;  that  is  Brooklyn,  Queens,  and  the  Long  Island- 
Westchester  section.  The  third  sits  in  Albany. 

The  Court :  You  have  probably  got  a  western - 

The  Witness:  We  have,  I  think,  more  than — I  have  to 
see  the  book  on  that.  I  know  one  sits  in  Albany  and  one  in 
Brooklyn,  but  the  division  is  only  geographical. 

The  Court :  Do  they  have  comparable  jurisdiction,  each 
equivalent  to  the  other? 

The  Witness :  That  is  right. 

The  Court :  Now,  beyond  the  Appellate  Division,  is  there 
any  other  court  of  final  resort? 

The  Witness :  The  Court  of  Appeals  of  the  State  of  New 
York,  which  sits  in  Albany. 

The  Court:  That  is  technically  known  as  the  Court  of 
[907]  Appeals? 

The  Witness:  The  Court  of  Appeals. 

The  Court:  Of  the  State  of  New  York? 

The  Witness:  Of  the  State  of  New  York. 

The  Court :  Do  you  know  enough  about  the  matter  that 
we  are  concerned  with,  the  Starrett  Television  Company,  to 
know  if  there  was  any  appeal  beyond  the  Appellate  Divi¬ 
sion? 

The  Witness:  On  what? 

The  Court:  Would  you  give  me  that  opinion  for  a 
moment,  the  one  of  Judge  Van  Voorhis? 

The  Court  is  looking  at  an  opinion  which  is  entitled,  Fein, 
et  al.  v.  Starrett  Television  Corporation,  decided  Novem¬ 
ber  12,  1952,  and  apparently  decided,  as  the  opinion  states, 
by  the  Supreme  Court,  Appellate  Division,  First  Depart¬ 
ment. 

Now  have  you  enough  acquaintance  with  that  case  to 
know  if  there  was  an  appeal  beyond  it  to  the  Court  of 
Appeals  of  the  State  of  New  York? 

The  Witness :  T  do  not. 
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Mr.  Williams :  I  have  it  here,  your  Honor. 

The  Court :  I  have  just  been  handed  a  photostatic  copy, 
apparently  of  a  portion  of  an  opinion  in  the  Mitchell  Fein, 
et  al.  case  v.  Starrett  Television  Corporation,  alleged  to 
have  been  decided  July  .14,  1953,  and  it  is  apparently  a  per 
curiam  opinion  merely  affirming  the  Appellate  Division's 
reversal  of  the  Supreme  Court’s  decision.  Now  this  was 
decided  by  the  Court  [908]  of  Appeals  of  New  York? 

The  Witness :  That  is  right. 

The  Court :  Now  coming  down  to  scale,  the  Court  gathers 
that  the  Court  of  Appeals  of  New  York  is  the  court  of  final 
resort. 

The  Witness :  Yes. 

The  Court :  And  that  the  first  appellate  step  would  have 
been  the  action  of  the  Appellate  Division  of  the  First  De¬ 
partment  ? 

The  Witness:  That  is  right. 

The  Court :  And  the  Supreme  Court  would  have  been  the 
court  in  which  the  case  was  originally  brought  ? 

The  Witness:  Yes. 

The  Court:  1  merely  wanted  to  get  that  from  Mr.  Kan- 
trowitz  so  we  will  have  the  benefit  of  it. 

The  Witness :  1  presume  it  was  brought  in  the  Supreme 
Court.  It  could  have  been  brought  in  a  court  of  inferior 
jurisdiction  and  then  brought  to  the  Supreme  Court.  1 
don’t  know. 

The  Court :  You  might  tell  us,  beyond  the  Supreme 
Court  designated  as  such,  is  there  another  court  of  initial 
jurisdiction? 

The  Witness:  Oh,  yes.  We  have  the  court  of  inferior 
jurisdiction,  that  is.  the  City  Court  and  the  Municipal 
Court. 

The  Court:  Tt  is  quite  comparable  to  the  District  of 
[909]  Columbia,  where  in  our  own  Municipal  Court  the  suit 
is  for  $3,000  or  less  and  above  $3,000  in  the  Federal  Court, 
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but  I  do  understand  the  opinion  of  the  Court  of  Appeals  in 
New  York  is  the  court  of  final  resort. 

The  Witness:  Yes. 

The  Court:  Could  you  tell  me  one  thing  else,  and  I 
wouldn’t  be  bound  by  your  statement  and  I  wouldn’t  ask 
counsel  to  assume  it.  In  the  drafting  of  opinions,  does  the 
Appellate  Division  also  make  separate  findings  of  fact  or  is 
that  only  true  of  the  trial  court? 

The  Witness:  It  may  make  separate  findings  of  fact, 
not  always. 

The  Court:  How  does  it  do  it?  Does  it  do  it  on  a  sepa¬ 
rate  instrument  apart  from  its  opinion  or  does  it  incorpo¬ 
rate  it  in  the  opinion? 

The  Witness:  Generally,  it  incorporates  it  in  the  opin¬ 
ion. 

The  Court :  And  that  is  standard  practice  in  New  York? 

The  Witness:  I  can’t  say  it  is  standard  practice.  The 
Appellate  Division  may  consider  questions  of  law  and 
questions  of  fact,  whereas  the  Court  of  Appeals  generally 
considers  questions  of  law  only.  The  findings  of  fact  may 
be  made  by  the  Appellate  Division,  seldom  by  the  Court  of 
Appeals.  I  think  counsel  will  bear  me  out  on  that. 

The  Court :  Do  you  know  whether  or  not  as  such  court 
of  first  appellate  jurisdiction  they  do  make  separate  find¬ 
ings  [910]  of  fact  in  addition  to  making  determinations  of 
questions  of  law? 

The  Witness:  T  do  not.  All  the  attorneys  consider  the 
opinions  that  are  handed  down.  That  is  what  the  attorneys 
generally  see.  When  T  examine  the  Law  Journal  or  the 
advance  sheets,  we  see  nothing  but  the  opinions  of  the 
courts.  May  I  say  that  I  do  the  supplementing  work  for 
White  on  New  York  corporations. 

The  Court :  Have  you  as  a  compiler  of  that  edition  any 
knowledge  of  this  particular  case? 

The  Witness :  Onlv  bv  name. 

•  * 
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The  Court:  Did  you  ever  pick  it  up  on  your  corporate 
records? 

The  Witness :  Not  yet.  I  am  just  finishing  T>2  and  1  am 
not  including  that  case. 

The  Court :  Now  this  is  down  to  July  14, 1953.  Have  you 
run  past  those  cases? 

The  Witness:  No,  because  that  will  bo  included  in  the 
next  year’s  supplement. 

The  Court:  Which  is  your  professional  sphere:  is  it  as 
you  collaborate  on  that  service :  is  it  a  private  field  of  yours  ? 

The  Witness:  Yes,  with  the  permission  of  the  depart¬ 
ment,  I  do  supplementing  work. 

The  Court :  T  understand  when  you  pick  up  this  case  you 
[911]  would  be  affected  by  it  in  a  change  of  your  case? 

The  Witness:  On  my  official  records? 

The  Court:  Yes. 

The  Witness:  No,  T  would  not.  The  only  thins:  we  can 
be  affected  by  in  the  department  are  certified  copies  of 
orders  or  certificates  filed. 

The  Court:  Very  well.  Ts  there  anything;  we  need  from 
Mr.  Kantrowitz  at  the  Tuoment?  Tf  not,  vou  can  be  at 
leisure,  and  if  counsel  have  no  objection  to  your  presence 
you  may  remain  in  the  court  room. 

Mr.  Williams :  Your  Honor,  the  findings  of  fact - 

The  Court:  Do  you  want  him  to  leave? 

Mr.  Williams:  No,  sir.  T  don’t  care.  Whatever  his 
pleasure  is. 

The  Court:  Well  now,  gentlemen,  T  will  hear  you,  say, 
for  10  or  15  minutes  on  this  one  point.  What  T  am  con¬ 
cerned  about,  and  T  wish  you  would  argue  it  right  down 
to  the  last  twist,  is  the  language  which  appears  in  Judge 
Van  Yoorhis’  decision,  as  evidenced  by  the  report  appearing 
in  Fein  v.  Starrett  Television  Corporation,  116  New  York 
Supplement,  2nd.  beginning  at  page  571,  and  particularly  in 
the  recitation  of  the  factual  background  of  the  case,  where 
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the  court,  right  in  the  opinion,  said  this;  in  fact,  I  will  go 
back  so  it  will  be  rather  complete,  and  read  the  entire  para¬ 
graph  and  have  the  benefit  of  its  continuity : 

[912]  “Plaintiffs  supplied  the  know-how  and  defendant 
the  money  for  the  development  of  the  business  of  Starrett. 

Fein  was  a  mechanical  engineer  who  had  been  engaged 
in  industrial  and  management  engineering.  He  was  also  a 
business  consultant.  Daniels  had  been  engaged  for  twenty 
years  in  various  branches  of  the  radio  business  and  during 
part  of  that  time  in  television.  Defendant,  a  successful 
businessman  in  other  fields,  was  unfamiliar  with  the  tele¬ 
vision  industry.  Plaintiffs  proposed  to  him  in  1948  that 
he  supply  $10,000  of  capital  in  order  that  all  three  might  1634 
engage  in  the  business  of  rebuilding  small  television  sets 
into  larger  ones.  Subsequently,  plaintiffs  recommended 
that  the  corporation  shift  to  assembling  new  sets.  They 
expanded  rapidly,  acquiring  increased  capital,  until ,  by 
March  20, 1950,  defendant  had  invested  more  than  $900,000. 
Plaintiffs  had  invested  nothing  except  their  time  and  tech¬ 
nical  skill. 

“By  the  date  mentioned  the  corporation  required  still 
more  money.  Defendant  eliminated  over  $500,000  of  the 
corporation’s  existing  debt  to  him  by  converting  it  into 
preferred  stock  and  by  making  donations  to  surplus. 

“At  about  this  time  he  and  plaintiffs  signed  an  agree¬ 
ment,  predated  December  20,  1949,  reciting  that  Starrett 
was  in  urgent  need  of  additional  funds  not  obtainable 
through  any  banking  or  loan  channels  and  that  plaintiffs 
were  willing  to  pledge  their  stock  holdings  in  Starrett  to 
defendant  as  security  for  [913]  the  repayment  of  indebted¬ 
ness  then  owing  to  him  by  the  corporation  and  for  future 
demand  loans  which  he  might  make  to  the  corporation. 

“This  agreement  provided  that  in  event  that  such  in¬ 
debtedness  were  repaid  when  demanded,  defendant  would 
reassign  said  stock  to  plaintiffs  but  that  otherwise  title 
to  plaintiffs’  shares  should  be  in  him.  Plaintiffs  were  to 
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have  five  days  after  demand  for  repayment  by  defendant 
in  which  to  save  their  interest  by  procuring  the  refunding 
of  outstanding  loans. 

“The  parties  must  have  had  confidence  in  the  future  of 
the  business,  but  it  is  reasonable  to  believe,  as  the  state¬ 
ments  showed,  that  like  many  other  businesses  in  their 
promotional  states  it  was  being  operated  at  a  loss  or  at 
least  with  a  serious  shortage  of  working  capital. 

“On  May  3,  1950,  after  defendant  had  demanded  repay¬ 
ment  of  his  indebtedness  which  plaintiffs  had  without  suc¬ 
cess  endeavored  for  a  considerable  time  to  refinance  else¬ 
where,  they  executed  absolute  transfers  of  their  shares 

1637  *°  defendant.” 

Xow,  the  important  thing  that  we  have  is  that  one  of 
the  specifications  of  alleged  false,  fictitious  and  fraudulent 
character  of  the  statement  of  February  2S,  1950,  as  pre¬ 
sented  to  officials  at  Kansas  City  and  afterwards  under 
date  of  October  2,  1950,  presented  to  officials  of  the  RFC 
in  Washington,  D.  C.,  is  that  it  is  alleged  in  the  indictment 
that  “the  alleged  financial  statements  as  of  February  28, 
1950,  enclosed  [914]  in  the  aforementioned  letter  of  August 
2.  1950/’  T  believe  the  Court  was  in  error  when  it  said 
October  2nd:  I  meant  August  2,  1950,  “was  false,  fictitious 
and  fraudulent  in  that  whereas  the  alleged  financial  state¬ 
ment  stated  and  represented  that  the  total  capital  stock 
of  the  Starrett  Television  Corporation  consisted  of  200 
shares  of  common  stock,  no  par  value,  listed  and  allegedly 

1638  worth  $200,  and  200  shares  of  preferred  stock,  no  par 
value,  listed  at  and  allegedly  worth  $339,800,  in  truth  and 
in  fact  the  total  capital  stock  of  the  Starrett  Television 
Corporation  on  February  28.  1950  consisted  only  of  200 
shares  of  common  stock,  no  par  value.” 

Xow,  as  the  Court  interprets  that,  purely  preliminarily, 
T  gain  the  impression  that  the  allegation  of  the  false, 
fictitious  and  fraudulent  character  of  the  representation 
is  that,  first  of  all,  there  was  no  preferred  stock  outstand- 
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ing  February  28,  1950,  nor  as  late  as  August  2,  1950,  when 
the  statement  was  transmitted. 

And  there  is  in  the  opinion  which  the  Court  just  read 
from  11G  New  York  Supplement,  Second  Series,  at  page 
572,  this  statement  of  Judge  Yoorhis,  in  which  he  said: 

“They  expanded  rapidly,  requiring  increased  capital, 
until  by  March  20,  1950,  defendant  had  invested  more  than 
$900,000.  Plaintiffs  had  invested  nothing  except  their  time 
and  skill.  By  the  date  mentioned  the  corporation  required 
still  more  money.  Defendant  eliminated  over  half  a  million 
[915]  dollars  of  the  corporation’s  existing  debt  to  him  by 
converting  it  into  preferred  stock  and  by  making  donations 
to  surplus.” 

Now  I  will  hear  you  gentlemen  on  that  point,  but  the 
allegation  is  that  as  of  February  2,  1950,  there  was  no 
preferred  stock  and  this  statement  of  the  Court  in  New 
York  saying  that  by  this  time,  referring  back  to  March 
20,  1950,  defendant  eliminated  over  half  a  million  dollars 
of  the  corporation’s  existing  debt  to  him  by  converting 
it  into  preferred  stock  and  by  making  donations  to  surplus. 

Mr.  Williams,  you  may  open  for  your  side. 

Mr.  Williams:  Your  Honor,  so  that  we  will  have  a 
complete  understanding  of  what  these  findings  of  fact 
really  are,  I  want  to  say  this  to  your  Honor. 

The  Supreme  Court,  as  your  Honor  pointed  out,  is  the 
nisi  prius  or  trial  court  of  New  York.  "When  the  nisi  prius 
or  trial  court  heard  this  case  of  Fein  and  Daniels  versus 
Freidus  and  Starrett,  it  did  make  findings  of  fact. 

The  Court :  What  I  am  concerned  about  is  whether  this 
fact  is  res  adjudicata,  I  mean,  about  whether  preferred 
stock  was  outstanding  February  28,  1950. 

Mr.  Williams:  Yes,  sir.  T  was  just  coming  to  that,  your 
Honor. 

Now,  when  the  case  went  to  the  Appellate  Division  of 
the  Supreme  Court  of  New  York  it  saw  fit  to  specifically 
reverse  findings  of  fact  of  the  trial  court  and  make  its  own 
findings  [916]  of  fact. 
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The  Court:  Could  you  be  more  specific?  Is  there  any¬ 
thing-  in  the  opinion  of  the  Appellate  Division  that  does 
that,  other  than  the  statement  of  facts  at  the  beginning  of 
the  opinion? 

Mr.  Williams:  Yes,  sir,  there  is  something  T  have  right 
here  in  my  hand.  This  is  captioned  “The  Judgment  of  Re¬ 
versal,”  and  this  is  the  way  it  reads,  your  Honor: 

“The  defendants-appellants,”  that  was  Freidus  and  Star- 
rett,  “having  appealed  to  the  Appellate  Division  of  the 
Supreme  Court  of  New  York  from  a  judgment  of  the 
Supreme  Court,  New  York  County,  entered  on  the  19th 
day  of  June,  1951,  in  favor  of  the  plaintiffs  and  against 
1643  ^ie  ^efendants,  and  the  said  Appellate  Division  having 
by  an  order  dated  November  12,  1952,  reversed  the  judg¬ 
ment  so  appealed  from  on  the  law  and  the  facts,  with  the 
costs  of  the  appeal  to  the  defendants-appellants,  and  dis¬ 
missed  the  complaint  on  the  law  and  the  facts,  with  the 
costs  to  defendants-appellants,  and  the  said  order  of 
reversal  having  approved  all  the  findings  of  fact  made  by 
the  trial  court,  except  findings  of  fact  numbered  2,  5,  9, 
10,  12,  12(b),  21,  25,  33,  34,  35,  36,  40,  42,  43,  45,  46,  47, 
54,  55,  56  and  57,  which  were  disapproved  and  disallowed, 
and  the  said  Appellate  Division  having  reversed  and  dis¬ 
allowed  conclusions  of  law  of  the  trial  court  numbered 
1(a),  (b),  (c),  (d)  and  (e),  and  the  direction  made  by 
the  trial  court  for  judgment  in  accordance  with  the  deci¬ 
sion  of  the  trial  court  and  the  said  Appellate  r 917]  Divi- 
sion  having  made  the  following  findings  of  fact  and  conclu¬ 
sions  of  law  in  lieu  thereof.” 

Then  it  goes  on  to  recite  these  findings  of  fact,  your 
Honor. 

This  is  the  Appellate  Division  making  new  findings  of 
fact  of  its  own  as  a  preamble  to  its  opinion,  which  your 
Honor  has  in  his  hand.  It  says  this,  and  T  might  say  to 
your  Honor  that  the  evidence  in  the  record  of  the  trial 
court  shows  that  the  same  evidence  about  the  conversion 
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effective  September  30,  1949  and  Freidus’  indebtedness  into 
preferred  stock  went  before  that  court  as  went  before  this 
one,  and  before  that  court,  your  Honor,  went  the  same 
testimony  that  the  Government  is  now  trying  to  offer, 
namely,  that  there  wasn’t  authority  out  of  Albany  to  issue 
this  preferred  stock  until  November,  ’50.  Nonetheless, 
despite  that  evidence,  which  is  right  here  in  the  record, 
the  Supreme  Court,  Appellate  Division,  of  New  York,  made 
this  specific  finding  of  fact: 

“The  moneys  loaned  by  defendant  Freidus” - 

The  Court:  Does  it  have  a  number  on  the  side? 

Mr.  Williams:  It  is  No.  24,  your  Honor. 

“The  moneys  loaned  by  defendant  Freidus  to  the  corpo¬ 
ration  and  thereafter  either  converted  into  stock  of  the 
corporation  or  transferred  to  donated  surplus  of  the  cor¬ 
poration  may  no  longer  be  recovered  by  defendant  Freidus 
as  loans  and  as  a  result  of  such  conversion  of  loans  into 
stock  and  of  such  [918]  transfers  of  moneys  loaned  to 
donated  surplus,  defendant  Freidus  has  subordinated  his 
claim  for  the  repayment  thereof  to  the  claims  of  all  then 
existing  creditors  of  the  corporation  and  to  all  persons, 
firms  or  corporations  thereafter  becoming  creditors  of 
the  corporation. 

“By  virtue  of  his  position  as  creditor  and  as  holder  of 
all  the  preferred  stock  which  had  and  has  sole  voting 
power” — this  is  finding  of  fact  No.  25 — “and  as  holder  of 
a  majority  of  the  common  stock,  defendant  Freidus  was 
in  complete  control  of  the  corporation  even  before  the 
assignment  by  plaintiffs  of  their  common  stock  to  him. 

“No.  26.  None  of  the  preferred  stock  of  the  corporation 
issued  to  Freidus  has  been  redeemed.  None  of  the  corpo¬ 
rate  stock,  common  or  preferred,  issued  or  transferred  by 
plaintiffs  to  defendant  Freidus  has  been  sold  by  him  and 
he  is  still  the  owner  and  holder  thereof. 

“27.  None  of  the  moneys  loaned  by  defendant  Freidus 
to  the  corporation  has  been  paid  to  him  and  he  has  received 
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nothing  from  the  corporation  by  way  of  interest  on  liis 
loans  or  debenture  bonds  or  his  dividends  on  his  stock  or 
salary  compensation  or  otherwise.” 

Your  Honor,  with  that  record  before  the  Appellate  Divi¬ 
sion  of  the  Supreme  Court  of  New  York,  they  found  a 
de  facto  existence  of  this  preferred  stock  as  of  the  time 
that  we  contend.  Thev  had  all  of  the  facts  before  them 
that  are  before  this  [919]  Court  at  the  moment.  Nonethe¬ 
less,  they  found  it.  and  our  position,  your  Honor,  is  that 
under  the  Constitution  the  defendants  are  entitled  to  have 
full  faith  and  credit  given  to  this  decision  of  the  highest 
court  of  the  State  of  New  York,  and  it  is  the  highest 

1649  cour*  State  of  New  York,  because,  as  your  Honor 

has  seen,  there  was  an  affirmance  by  the  Court  of  Appeals 
of  New  York  of  the  findings  of  fact  and  of  the  opinion  of 
the  Appellate  Division  of  the  Supreme  Court  of  New  York. 

So  that,  if  the  Court  please,  these  findings  of  fact  which 
mystified  counsel  when  we  first  saw  them,  because  we  aren't 
used  to  findings  of  fact  being  made  at  the  appellate  level, 
are  really  what  they  purport  to  be,  specific  findings  of  fact 
by  the  Appellate  Division  of  the  Supreme  Court. 

Now,  then,  the  Court  goes  on  in  its  opinion  and  it  makes 
a  verv  cursory  and  brief  analysis  of  the  facts  again,  and 
it  reiterates  what  it  said  in  its  specific  findings  of  fact, 
that  this  preferred  stock  was  outstanding  and  had  been 
issued  at  a  time  many  months  before  the  Government's 
contention  on  this  same  subject. 

1650  The  Government's  position,  of  course,  is  that  there  was 
no  preferred  stock  until  November,  '50,  and  that  is  what 
they  hope  to  show  through  this  witness,  which  is  directly 
in  the  teeth  of  an  adjudication  by  the  highest  court  of 
New  York  directly  on  this  subject. 

[920]  The  Court:  1  will  hear  from  the  Government. 

Mr.  Hantman:  May  it  please  the  Court,  as  your  Honor 
read  from  the  opinion  of  the  Supreme  Court  of  the  State 
of  New  York,  thev  made  the  statement  there  that  bv  March 
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20  the  defendant  Freidus  had  eliminated  over  $500,000  in 
money  owed  to  him  by  converting  it  to  preferred  stock  and 
donating  it  to  surplus.  I  might  say  to  your  Honor  this  suit 
arose  originally  based  on  allegations  made  by  Fein  and 
Daniels  that  their  common  stock  had  been  taken  from  them 
by  the  defendant  Freidus  by  fraudulent  means. 

Now  we  say  to  Your  Honor  that  that  statement  bv  the 
Supreme  Court  merely  stated  the  facts  as  it  appeared  in 
the  evidence  or  such  of  the  books  as  mav  have  been  intro- 
duced.  I  am  not  familiar;  I  don’t  know  what  books  actu¬ 
ally  may  have  been  introduced  in  that  case.  But  it  is  true, 
and  if  you  look  at  the  corporate  books,  you  will  see  an 
actual  conversion,  at  least  on  paper,  of  a  certain  amount 
of  loans  by  Freidus  to  preferred  stock  and  donations  to 
surplus.  But  we  say  this  had  no  foundation  in  law.  It 
was  unauthorized  and  was  not  actually  so.  As  a  matter 
of  fact,  when  you  examine  the  documents  pertinent 
thereto - 

The  Court:  What  do  you  say  in  aid  of  this  trial  court 
sitting  in  the  District  of  Columbia  when  there  is  this  find¬ 
ing  by  the  first  department  of  the  Appellate  Division  which 
is  affirmed  by  the  highest  court  that  it  was  made,  and  was 
made  [921]  before  March  20,  1950? 

Mr.  Hantman :  It  says  by  March  20th  Freidus  had  elimi¬ 
nated  over  $500,000  owed  to  him  by  converting  it  into  pre~ 
ferred  stock  and  donating  it  to  surplus.  That,  as  I  read 
it,  your  Honor,  doesn’t  say  that  the  preferred  stock  actu- 
allv  was  in  being.  Tt  savs  that  a  certain  sum  of  monev  had 
been  converted  to  preferred  stock  and,  as  I  repeat,  if  you 
will  look  at  the  books  you  will  see  that.  Yes,  there  is  an 
entry  on  the  books  showing  a  certain  sum  of  money  con¬ 
verted  to  preferred  stock,  but  that  is  unauthorized.  It  was 
not  the  fact.  If  you  examine  the  financial  position  of  this 
corporation - 

The  Court :  When  one  court  has  done  it  and  made  that 
finding,  isn’t  it  res  adjudicata? 
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Mr.  Hantman:  No,  sir:  no,  sir.  I  don’t  follow  your 
Honor.  First  off,  we  have  different  parties  here,  to  begin 
with. 

The  Court:  It  doesn’t  matter.  I  mean,  I  am  not  con¬ 
cerned  about  former  jeopardy  now.  Don’t  get  me  in  the 
wrong  posture.  What  I  am  talking  about  is  a  thing  known 
as  res  adjudicata.  Hasn’t  there  been  an  adjudication  by  a 
competent  court,  and  this  time  it  turns  out  to  be  a  court 
of  last  resort  that  has  said  by  the  date,  and  1  interpolate 
here,  if  T  can  make  it  clearer,  by  March  20,  1950,  the  corpo¬ 
ration  required  still  more  money  by  that  time.  Defendant 
eliminated  over  half  a  million  dollars  of  the  corporation’s 
existing  debt  to  [922]  him  by  converting  it  into  preferred 
stock  and  by  making  donations  to  surplus. 

Mr.  Hantman:  As  1  read  that,  your  Honor,  that  doesn't 
say  that  preferred  stock  was  actually  in  being,  and  that  is 
the  position  the  Government  takes.  We  say  that  State  law 
requires  authorization  before  issuance.  We  can  show  and 
demonstrate  amply  that  every  change  in  the  corporate 
position  of  the  Starrett  Television  Company  was  done  by 
making  requests  to  the  State  for  authorization  to  do  it, 
nnv  changes  tliev  wanted  to  make. 

The  Court :  Yes,  but  isn’t  that  what  brought  about  the 
controversy,  whether  this  was  done  in  good  faith  and 
whether  it  was  actually  issued  or  whether  it  was  a  cover 
up  and  a  fraud  and,  therefore,  hadn't  complied  with  the 
statutes  of  the  State  of  New  York  ? 

Mr.  Hantman :  That  particular  case,  your  Honor,  turns 
about  the  transfer  of  common  stock  between  Mr.  Freidus, 
Fein  and  Daniels. 

The  Court:  Why  did  the  Court  use  the  expression  ‘‘had 
converted  it  into  preferred  stock”? 

Mr.  Hantman:  Because  the  books  so  show,  your  Honor. 

But  that,  the  Government  says,  is  not  the  facts.  That  is 

the  verv  reason  we  are  in  Court  todav,  that  the  hooks  are 
•  • 

false,  fraudulent  and  fictitious. 
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The  Court:  Yes,  but  my  problem  is  when  the  Supreme 
Court  [923]  says  this  is  not  fraudulent  and  fictitious,  isn’t 
that  res  adjudicata  or  the  point  that  you  raise  in  your  in¬ 
dictment? 

Mr.  Hantman:  No,  sir,  this  is  not  fraudulent,  not  in 
so  far  as  the  transfers  of  common  stock  between  Freidus, 
Fein  and  Daniels  in  May,  1950. 

The  Court:  Maybe  you  and  I  are  not  reading  this  cor¬ 
rectly.  I  gather  that  the  Government’s  case  is  pitched  upon 
the  broad  premises  that  when  required  to  furnish  a  state¬ 
ment  in  connection  with  the  sale  of  the  Aireon  Corporation 
in  Kansas  City,  representatives  of  the  Government  were 
shown  this  multigraphed  statement,  and  for  the  moment 
we  are  only  concerned  with  the  portion  which  is  under  the 
caption  of  capital,  and  it  showed  capital  stock,  common, 
200  shares,  no  par,  with  a  book  value  of  $200. 

Then  the  next  item  was  capital  stock,  preferred — it  is 
abbreviated;  Pfd.  200  shares,  no  par,  but  a  book  value  of 
$339,800. 

And  the  alegation  in  the  second  specification  of  the  sec¬ 
ond  count  of  the  indictment  is  that  this  alleged  financial 
statement  the  Court  has  .just  read,  February  28,  enclosed 
by  the  letter  of  August  2d,  which  came  into  the  District, 
represented  the  capital  stock  of  Starrett  to  consist  of  200 
shares  of  common,  with  no  par  value,  listed  as  allegedly 
worth  $200  and  200  shares  of  preferred  stock,  no  par  value, 
listed  at  and  allegedly  worth  $339,800;  in  truth  and  in  fact 
the  total  [924]  capital  stock  of  Starrett  Television  Corpo¬ 
ration  on  February  28,  1950  consisted  of  only,  and  the 
Court  emphasizes  that,  only  of  200  shares  of  common  stock, 
no  par  value. 

Now  I  don’t  mind  telling  you  I  think  there  has  been  a 
substantial  showing  by  the  defendants  on  that  on  the  prin¬ 
ciple  of  res  adjudicata.  The  highest  court  of  New  York 
lias  said  that  by  March  20,  1950,  which  antedates,  comes 
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ahead  of  August  2,  1950,  there  had  been  provision  made  for 
preferred  stock,  which  the  Government  says  didn’t  even 
exist. 

Mr.  Hantman:  Yes,  but  the  Government’s  position,  your 
Honor,  if  you  will  examine  the  financial  statement,  is  that 
they  had  no  preferred  stock  as  of  February  28,  and  even 
that  opinion  in  the  Supreme  Court  doesn’t  say  they  did  as 
of  Februarv  28.  That  merelv  says  bv  March  20. 

The  Court :  1  am  glad  you  stress  that,  because  some¬ 

one  who  drew  this  indictment  has  laid  the  period  of  the 
conspiracy  between  July  l  and  November  1,  1950,  and  it  is 
averred  that  on  the  date  in  the  second  count,  which  is  all- 

1661  controlling,  that  on,  to  wit,  August  2nd,  that  this  false  rep¬ 
resentation  was  made  and  contained  this  particular  falsity 
that  as  of  that  time,  as  the  Court  understands  it,  preferred 
stock  wasn’t  issued.  What  have  you  to  say  to  that? 

Mr.  Hantman :  1  say  the  statement  that  was  submitted 

to  the  KFC  was  a  statement  reflecting  the  financial  posi¬ 
tion  of  the  Starrett  Television  Corporation  as  of  Febru¬ 
ary  28,  even  [925]  though  it  was  submitted  on  August  2nd. 

The  Court :  What  do  you  think  is  the  significance  of  the 
letter  of  August  2,  1950,  so  far  as  the  criminal  prosecution 
goes  ? 

Mr.  Hantman:  I  am  afraid  1  don’t  follow  your  Honor 
what  you  mean  by  significance. 

The  Court :  The  Court  has  been  drawing  to  your  atten- 

1662  ^OT1  "’iloevor  drafted  the  conspiracy  saw  fit  to  allege 
it  between  July  1.  1950  and  November  1,  1950,  and  as  lie 
framed  the  second  count  and  was  laying  the  time  element, 
he  saw  fit  to  say  that  on  August  2,  1950  this  particular  let¬ 
ter  came  in  accompanied  by  the  financial  statement  of  Feb¬ 
ruary  28,  1950. 

Now  what  the  Court  is  driving  at,  don’t  you  believe 
that  the  pleader  had  in  mind  that  to  get  venue  in  the  Dis¬ 
trict  there  had  to  be  a  show  that  a  representation  was  made 


555a 


Colloquy. 


1663 


here,  that  the  date  of  the  representation  is  not  February 
28,  1950,  but  it  is  the  date  of  August  2,  1950  that  transmits 
the  financial  statement  of  February  28?  In  other  words, 
here  is  a  message,  a  courier  that  says  on  August  2,  1950, 
apart  from  substantial  increase  in  the  financial  ppsition,that 
Starrett  Television  had  200  shares  of  common  stock  worth 
on  the  book  $200  and  capital  stock  preferred,  200  shares, 
worth  $339,800. 

Mr.  Hantman :  Maybe  I  can  best  answer  your  Honor  this 
way:  The  Government  alleges  that  the  false  representa¬ 
tion  that  we  are  primarily  concerned  with  at  this  moment 
is  an  allegation  [926]  that  the  Starrett  Television  Corpo¬ 
ration  as  of  February  28,  1950  had  issued  and  authorized  X6G4 
$339,800  worth  of  preferred  stock  but  that  false  repre¬ 
sentation  was  first  made  to  the  Government  on  August  2, 

1950.  Now  I  don’t  think  it  is  any  the  less  a  false  repre¬ 
sentation  because  it  goes  back  to  February  28,  1950. 

The  point  is,  it  was  made  on  August  2d,  speaking  as  of 
February  28th. 

The  Court:  Wouldn’t  you  gather  that  that  meant  that 
there  was  no  change  between  February  28  in  the  capital 
structure  and  the  date  of  the  letter,  August  2,  1950? 

Mr.  Hantman :  No  change  in  the  capital  structure  from 
February  28? 

The  Court :  From  the  issuance  of  common  and  preferred 
stock. 

Mr.  Hantman:  No,  I  don’t  sav  that,  vour  Honor.  We 
must  look  at  the  document  that  the  corporation  itself  sub-  ^ 
mitted.  All  they  told  the  RFC,  as  the  Government  views 
tli is  case,  is  that  as  of  February  28,  we  were  authorized 
and  had  issued  $339,800  worth  of  preferred  stock.  I  don’t 
see  any  representation  in  there  that  there  was  no  change 
or  that  there  had  been  any  change  between  that  date  and 
August  2,  1950. 

The  Court:  I  mean,  this  is  only  by  way  of  argument. 

Mr.  Hantman:  Sure. 
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The  Court:  But  wouldn’t  one  who  is  transmitting  a 
financial  [927]  statement  on  August  2nd,  when  the  state¬ 
ment  is  roughly,  say  four  months  previous,  if  there  had 
been  a  change  in  the  issuance  of  common  and  preferred 
stock,  have  indicated  it?  Isn’t  he  renewing  again  the  rep¬ 
resentation  that  as  of  that  date,  August  2nd,  there  is  pre¬ 
ferred  stock,  and  isn’t  the  Government’s  position  that  there 
was  no  preferred  stock? 

Mr.  Hantinan:  T  don’t  see  anything  in  the  August  2d 
letter,  your  Honor.  L  am  speaking  now  of  the  covering 
letter,  Government’s  Exhibit  No.  15  in  evidence,  which 
says  that  as  of  August  2,  1950,  the  Starrett  Television  Cor- 

1667  poration  has  $339,800  worth  of  preferred  stock.  I  say  to 
your  Honor  that  they  are  speaking  as  of  the  last  financial 
statement  they  had  available  and  saying  as  of  this  date, 
which  is  the  last  financial  statement  we  have  available,  we 
were  authorized  and  had  issued  that  quantity  of  preferred 
stock,  and  we  say  that  the  corporation  was  not  authorized 
to  issue  it,  didn’t  have  the  stock,  never  had  been  issued  and 
even  the  opinion  of  the  Supreme  Court  doesn’t  say  that.  It 
doesn’t  sustain  their  view. 

The  Court:  Well,  let’s  take  it  simply.  Do  you  contend 
that  the  effect  of  this  opinion  from  the  New  York  Ap¬ 
pellate  Division  is  that  preferred  stock  never  was  issued 

anv  time? 

•• 

Mr.  Hantinan :  Not  from  that  opinion,  your  Honor. 

1668  1 ’fie  Court :  Don’t  you  gather  the  opinion  says  that  some 
time  preferred  stock  was  issued? 

Mr.  Hantman :  An  examination  of  the  books  might  so 
[928]  indicate. 

The  Court:  What  is  the  opinion? 

Mr.  Hantman:  It  says  this:  Freidus  had  eliminated 
over  $500,000  in  money  owed  to  him  by  converting  it  into 
preferred  stock  and  donating  it  to  surplus,  and  I  believe  it 
speaks  as  about  March  20,  1950. 
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The  Court:  That  is  the  point  the  Court  makes.  Isn’t 
that  res  adjudicata  of  an  allegation  that  when  this  letter  of 
August  2nd  came  in,  it  was  false  in  that  it  said  there  was 
preferred  stock  when  there  was  none,  in  fact? 

Mr.  Hantman :  Your  Honor  has  jumped  almost  a  whole 

month  on  the  Government  there  between  February  28  and 

•» 

March  20,  1950.  Even  if  you  were  to  adopt  the  view  taken 
by  the  Supreme  Court - 

The  Court :  Yes,  but  I  want  you  to  notice  the  language 
of  the  judge.  He  says  “until  by  March  20,  1950.”  I  gather 
that  is  a  cut-off  date.  He  must  refer  to  something  ante¬ 
cedent  to  March  20,  and  certainly  in  a  criminal  case,  where 
you  give  the  benefit  of  any  reasonable  doubt  to  the  de-  ^670 
fendant,  is  it  not  reasonable  to  assume  that  about  February 
28,  whether  they  had  got  permission  from  the  New*  York 
corporation  office  to  issue  it,  in  fact,  that  they  had  taken 
steps,  and  not  fraudulently,  to  do  it? 

Mr.  Hantman:  We  say,  your  Honor,  that  the  language 
used  in  that  opinion  which  your  Honor  has  before  you  at 
best  is  an  unfortunate  choice  of  language  but  that  it  refers 
primarily  [929]  to  the  condition  of  the  corporate  books  as 
of  the  time  this  suit  occurred.  However,  it  doesn’t  state  the 
truth  of  the  entries  in  the  books,  and  that  is  what  the  Gov¬ 
ernment  is  attempting  to  prove  by  these  Exhibits  33- A,  B, 
and  C. 

The  Court:  It  is  a  very  happy  thing  when  the  highest 
court  in  one  State  says  that  the  crow  is  white  and  from  that 
point  on  the  other  courts  don’t  have  to  worry  too  much  about  1671 
whether  the  crow  is  black  or  white. 

Mr.  Hantman:  We  haven’t  established  whether  it  was  a 
crow  or  not. 

The  Court:  This  Court  does  say  it  was  a  crow.  This 
New  York  Appellate  Court  says  there  was  preferred  stock. 

The  only  trouble  we  have  is,  when  was  it  issued,  and  they 
say  by  March  20  he  had  made  the  donation,  so  it  must  be 
prior  to  that  date. 
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Mr.  Hantman:  Tour  Honor  and  the  Government  appar¬ 
ently  read  this  language  a  little  differently  at  the  moment 
as  to  what  it  means,  but  I  can  only  say  to  your  Honor  that 
these  are  the  facts  that  came  out  at  the  trial.  The  testimony 
was  adduced  and  I  have  read  the  transcript,  that  there  was 
a  conversation  of  a  certain  sum  of  loans  owed  bv  Freidus 
to  the  corporation  donating  it  to  preferred  and  surplus  ac¬ 
count.  But  1  don’t  see  any  finding  in  there,  if  the  Court 
please,  that  says  it  was  done  as  of  February  28,  and  that  is 
what  the  [930]  Government  is  attempting  to  show  at  this 
time. 

The  Court:  Verv  well.  Is  there  anything  further  von 

1673  wan*  *°  ca^  attention? 

Mr.  Hantman :  No,  sir. 

The  Court:  Is  there  anything  further? 

Would  you  gentlemen  be  good  enough  to  pass  up  those 
findings  of  fact? 

I  will  announce  the  decision  in  the  morning. 

Mr.  Hantman :  Does  your  Honor  care  for  these  exhibits? 

The  Court :  No,  I  gather  the  exhibits  are  going  to  show 
that  as  of  record  there  was  no  issuance  of  permission  by  the 
New  York  corporation  office  to  change  the  capital  struc¬ 
ture  to  include  both  common  and  preferred  stock. 

Mr.  Williams:  Your  Honor,  may  I  say  this?  The  posi¬ 
tion  that  Mr.  Hantman  is  really  taking  before  your  Honor 
and  that  the  Government  is  taking  is  that  there  was  no  pre¬ 
ferred  stock  until  November  of  1950.  That  is  what  thev 

1674  are  attempting  to  urge  upon  your  Honor. 

The  Court:  Well,  is  there  is  any  question,  let  me  have 
those  other  certificates  as  well. 

As  the  Court  sees  it,  it  is  a  question  of  applying  the  prin¬ 
ciple  of  res  ad  judicata  in  a  criminal  case.  That  is  the  only 
thing. 

Mr.  Hitz:  Your  Honor,  whatever  the  Court  feels  the 
Supreme  Court  or  the  Appellate  Division  of  New  York 
found  to  be  the  [931  ]  situation  legally  and  factually,  may 
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we  have  until  tomorrow  to  submit  some  cases  to  you  as  to 
the  applicability  on  the  theory  of  res  adjudicata? 

The  Court:  Go  ahead,  sir.  I  think  I  have  got  twenty 
vears  to  trv  this  case,  so  another  few  hours  tomorrow  morn- 
ing  wouldn’t  make  a  bit  of  difference.  I  will  be  glad  to  hear 
you. 

(Thereupon,  at  4:15  P.  M.,  the  Court  adjourned  until 
10:00  A.  M.,  Tuesday,  December  1,  1953.) 

[934]  Proceedings. 

(The  jury  not  present  in  the  court  room,  the  following 
occurred) : 

The  Court :  There  is  pending  before  the  Court  a  deter¬ 
mination  of  a  motion  urged  by  counsel  for  the  defendant 
Freidus  that  there  is  a  judicial  determination  by  the  New 
York  Supreme  Court,  Appellate  Division,  First  Depart¬ 
ment,  in  the  case  of  Fein  v.  Starrett  Television  Corpora¬ 
tion,  and  especially  in  the  findings  of  fact  of  that  court, 
the  determination  that  there  was  outstanding  preferred 
stock,  as  the  Court  understands  it,  on  the  date  of  February 
28,  1950. 

Now  I  would  like  counsel  for  the  defense  to  again  point 
out  to  the  Court  where  he  discovers  that,  because  a  careful 
examination  by  this  particular  Trial  Court  did  not  disclose 
it  from  the  New  Yoi*k  opinion,  and  T  would  like  to  have  that 
pointed  out  anew. 

1  have  it  here,  if  you  need  it. 

Mr.  Williams:  I  have  a  copy. 

Mr.  Margiotti:  Tf  your  Honor  please,  may  we  join  in 
the  same  motion  on  behalf  of  the  defendant  Knohl. 

The  Court:  Yes,  sir. 

It  is  to  be  understood  that  any  blanket  finding  of  the 
Court  in  this  case  will  apply  equally  to  both  the  defendants. 

Mr.  Williams:  Your  Honor,  I  think  there  are  two  places 
where  the  Court  talks  about  that. 
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[935]  The  Court:  Well,  now,  there  is  one  place  where 
the  Court  speaks  about  Mr.  Freidus  having  the  controlling 
interest,  both  as  a  creditor  and  also  as  a  preferred  stock¬ 
holder,  where  the  voting  rights  have  innured  to  that  type 
of  stock,  and  there  is  also  a  reference  in  the  same  part  of 
the  opinion  that  preferred  stock  has  been  issued  or  out¬ 
standing  but  there  is  no  showing  of  or  a  judicial  determina¬ 
tion  that  it  was  outstanding  on  February  28,  1950. 

Mr.  Williams :  I  think  there  is,  if  the  Court  please. 

Your  Honor,  in  order  to  understand  the  opinion,  I  think 
it  is  necessary  to  review  for  just  a  minute  what  went  before 
the  New  York  court  which  made  this  determination.  The 
same  exhibit  that  is  in  evidence  here,  your  Honor,  went  in 
before  the  New  York  nisi  prisi  court,  namely,  the  agree¬ 
ment  of  September  30,  1949,  between  Fein,  Daniels  and 
Freidus,  wherein  they  agreed  among  themselves  that  in 
consideration  for  PYeidus  giving  up  the  amount  of  money 
that  was  owing  to  him  from  the  corporation  as  of  that  date, 
that  preferred  stock  would  be  issued  to  him  in  the  amount 
of  $339,900  which  would  be  redeemable  at  still  a  higher 
figure. 

Now,  that  took  place  on  September  30,  1949,  your  Honor. 

The  record  shows  that,  in  fact,  and  I  am  talking  now 
about  the  record  before  the  New  York  Court,  the  record 
shows  that  nothing  took  place  thereafter  until  November  of 
1950,  as  is  indicated  by  Mr.  Hantman. 

[936]  In  other  words,  the  issue  was,  was  the  preferred 
stock  issued  de  facto  as  of  the  date  of  the  agreement  and 
as  of  the  date  on  which  the  corporation  started  to  deport 
itself  as  though  preferred  stock  had  been  issued,  or  was 
that  issued  only  a  year  and  a  half  later,  when  technical  and 
formal  authority  was  granted  in  Albany. 

In  other  words,  there  was  nothing  that  took  place  be¬ 
tween  those  dates,  your  Honor,  which  affected  the  preferred 
stock  issue,  and  T  am  talking  about  the  dates  of  September 
30,  1949,  and  November  of  1950. 
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Now,  when  this  case  which  went  before  the  New  York 
court  was  tried,  the  only  things  that  were  in  issue,  your 
Honor,  between  Fein  and  Daniels  and  Starrett  were  things 
that  took  place  before  July  of  1950,  because  by  July  of 
1950,  both  Fein  and  Daniels  had  severed  their  connection 
with  the  company,  so  that  the  court  was  looking  at  a  period 
that  antedated  July  of  1950.  It  was  looking  at  a  period 
many  months  before  formal  technical  authority  came  out 
of  Albany  for  the  issuance  of  the  preferred  stock,  and  the 
court,  none  the  less,  said  in  two  places  in  its  opinion: 

“By  March  20,  defendant  had  invested  more  than 
$900,000.  Plaintiffs  invested  nothing  except  their 
time  and  technical  skill.  By  the  date  mentioned,  the 
corporation  required  still  more  money.  Defendant 
eliminated  over  $500,000  of  the  corporation’s  [937]  ex¬ 
isting  debt  by  converting  it  into  preferred  stock  and 
by  making  donations  to  surplus." 


In  other  words,  they  found  that  perferred  stock  was 
issued  and  outstanding  long  before  November  of  1950. 

Nothing  took  place  between  February  28th  and  March 
20th  of  1950,  to  change  the  complexion  of  the  preferred 
stock,  and  l  don't  think  Mr.  Hantman,  despite  the  fact 
that  he  urged  your  Honor  that  this  was  a  different  date 
from  February  28,  would  argue  to  your  Honor  that  any¬ 
thing  took  place  between  those  two  dates,  February  28th  and 
March  20th,  which  changed  the  complexion  of  the  preferred 
stock  issue. 


Your  Honor,  if  you  will  also  turn  to  the  opinion  of  the 
Court,  and  T  have  different  pagination  from  you,  but  it  is, 
perhaps  1  can  best  describe  it  as  being  about  on  the  next 
to  the  last  page  of  Your  Honor’s  copy,  and  1  am  referring 
to  the  paragraph  beginning,  “Fraud  is  a  serious  charge.'’ 

Do  you  see  that  your  Honor? 

The  Court :  Yes,  sir. 
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Mr.  Williams:  Then  I  drop  down  in  that  paragraph 
about  half  way.  The  Court  said  this: 

“When  thev  entered  into  this  contract  dated  De- 
ceinber  20,  1949,  and  later  when  they  made  these  as¬ 
signments,  plaintiffs  had  much  to  gain  and  little  to 
lose.  Defendant’s  initial  investment  of  $10,000  [938] 
had  increased  in  two  years  to  about  a  million.  He  was 
completely  in  control  of  the  situation  both  as  creditor 
and  as  holder  of  the  preferred  stock  which  had  solo 
voting  power.” 

In  other  words,  the  Court  is  saying,  when  they  entered 

1685  into  this  contract  dated  December  20,  1949,  and  later,  both 
times,  he  was  in  control  because  he  had  all  of  the  stock, 
both  preferred  and  common,  and  he  had  the  preferred 
stock  which  had  sole  voting  power. 

And  then  it  goes  on  to  discuss  this  transfer  of  loans  pay¬ 
able  to  donated  surplus. 

Then,  of  course,  over  in  the  findings  of  fact,  your  Honor, 
by  the  Appellate  Court,  we  have  the  Court  finding  that 
the  moneys  loaned  by  Freidus  were  converted  into  stock 
of  the  corporation  or  transferred  to  donated  surplus.  The 
Court  goes  on  to  say  they  may  no  longer  be  recovered. 

In  other  words,  your  Honor,  they  are  saying  that  at  the 
time  that  Freidus  converted  his  loans,  that  two  things 
came  about:  A  donated  surplus  and  preferred  stock. 

1686  ^ie  record  is  abundantly  clear  that  this  was  done 
effective  September  30th  of  1949. 

And  then  they  go  on  to  say,  as  your  Honor  observed 
yesterday,  that  he  no  longer  had  a  position  as  a  creditor 
because  he  was  the  holder  of  all  the  pref erred  stock,  and 
he  had  converted  his  credit  position  into  a  stockholder 
position. 

[939]  The  record  shows  the  only  time  that  was  ever  at¬ 
tempted  or  that  it  was  ever  done  was  on  9-30-49,  by  virtue 
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of  the  agreement,  which  went  into  evidence  before  the 
New  York  Court  and  which  has  been  identified  here  and 
which  Fein  testified  to  fully  and  completely,  the  agreement 
of  September  30,  1949. 

So,  your  Honor,  only  two  things  happened: 

One  happened  on  September  30,  1949,  and  one  happened 
in  November  of  1950,  and  if  there  is  a  judicial  determina¬ 
tion  that  there  was  preferred  stock  outstanding  at  any 
time  prior  to  November,  1950,  it  justifies  the  position 
that  we  have  taken,  that  there  was  a  de  facto  outstanding 
issue  of  preferred  stock  that  antedated  the  period  of  tech¬ 
nical  approval  by  the  Secretary  of  State  in  Albany. 

Now,  in  fact  the  Court  has  found  that  there  was  pre-  1688 
ferred  stock  outstanding  and  that  it  was  in  existence  as 
of  the  date  that  he  converted  his  loans  into  preferred  stock. 

The  Government,  your  Honor,  is  seeking  to  show  directly 
in  the  teeth  of  this  finding,  through  the  witness  Kantro- 
witz,  that  there  was  not  a  valid  issue  of  the  preferred  stock 
until  November  of  1950,  some  six  months  after  the  period 
at  which  the  highest  court  of  New  York  has  found  that 
there  was  a  valid  outstanding  issue  of  preferred  stock. 

In  other  words,  the  evidence  that  they  are  offering  [940] 
is  directly  in  the  teeth  of  a  judicial  determination  by  the 
highest  court  of  New  York  and  that  was  the  proffer  that 
was  made. 

We  propose  to  show  that  this  issue  did  not  come  about 
until  November  of  1950,  whereas  in  fact  the  Court  here  is 
talking  about  a  period  in  1949,  and  in  early  1950,  and  at 
no  time  was  there  anything  in  issue  here  that  post-dated 
the  period  of  July,  1950. 

So  T  think  if  the  Court  please,  that  our  position  is  sub¬ 
stantiated  completely  by  the  opinion  and  the  findings  of  fact 
of  the  Appellate  Division  of  the  New  York  Supreme  Court, 
namely,  that  there  was  a  de  facto,  bona  fide  outstanding 
issue  of  preferred  stock  prior  to  the  time  that  there  was 
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technical  approval  for  it  out  of  the  Secretary  of  State’s 
office  in  Albany,  and  of  course,  the  Government’s  position, 
as  they  must  concede,  is  that  this  stock  was  not  issued  until 
November,  1950,  and  that  is  the  whole  purpose  of  offering 
Kantrowitz  and  that  is  exaclv  why  we  objected  to  the  prof¬ 
fer,  if  the  Court  please,  because  of  the  finding  by  the  New 
York  Court  directly  opposed  to  the  proffer. 

The  Court:  Very  well. 

Now,  the  Government. 

Have  you  any  cases  you  want  to  cite  to  me? 

Mr.  Williams:  Are  you  addressing  me,  your  Honor. 

[941]  The  Court:  Have  you  any  cases  you  want  to  cite 
to  me  ? 

Mr.  Williams:  I  have  none  at  this  time,  your  Honor;  de¬ 
pending  upon  what  position  the  Government  takes,  we  may 
want  to  offer  some. 

Mr.  Hantman:  If  the  Court  please,  the  position  of  the 
Government,  briefly,  is  this :  As  I  tried  to  urge  upon  your 
Honor  yesterday,  the  language  used  in  the  opinion  of  the 
Supreme  Court,  Appellate  Division,  merely  states  what 
Freidus  did  bv  March  20th  and  not  as  to  the  truth  of  the 
facts  involved. 

T  notice  in  that  opinion,  your  Honor,  that  the  Court  has 
directed  the  Trial  Court  to  make  new  findings  in  accordance 
with  their  opinion.  I  have  reviewed  the  findings  in  the 
Trial  Court  and  T  call  your  Honor‘s  attention  to  these  two 
findings. 

T  don’t  know  whether  they  had  been  altered  in  view  of  the 
Appellate  Court’s  opinion,  but  Finding  No.  17,  your  Honor, 
on  the  trial  level  says  this: 

‘‘The  financial  statement  of  the  corporation  as  of 
September  30,  1949,  showed  donated  surplus  of  $160,- 
394.81  and  the  issuance  of  preferred  stock  of  $339,800.” 


Thev  merelv  state  a  fact  there.  That  is  actuallv  what  the 
•  •'  • 

financial  statement  shows,  and  I  think  at  one  point  Mr. 
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Williams  interrogated  Mr.  Fein  with  respect  to  that 
[942]  particular  financial  statement. 

We  come  over  to  Finding  No.  23  of  the  Trial  Court,  your 
Honor,  and  they  say: 


“By  March  30,  1950,  the  defendant  Freidus  had  made 
loans  to  the  defendant  corporation  of  approximately 
$900,000  which  appeared  on  the  books  of  the  corpora¬ 
tion  as  either  loans,  donated  surplus  or  by  the  issuance 
of  preferred  stock.” 

I  think  that  very  clearly  and  succinctly  states  the  position 
of  the  Government,  that  these  facts  only  appear  of  record 
on  the  books  of  the  corporation,  all  through  the  testimony  1  4 
of  witnesses  who  spoke  in  terms  of  stock  being  issued  but 
those  are  not  the  facts.  We  propose  to  show  through  our 
witness  Kantrowitz  that  they  never  had  authorization,  that 
there  was  no  preferred  stock  and  none  was  ever  permitted 
to  be  issued  until  November,  1950,  and  further  we  find 
nothing  in  this  Appellate  opinion  that  says  that  there  was 
preferred  stock  as  of  February  28,  1950,  which  is  the  very 
point  in  issue  in  this  case. 

Mr.  Williams:  Of  course,  that  is  the  lower  court  finding. 

Mr.  Hantman :  Yes.  T  made  that  clear  to  his  Honor. 

Mr.  Williams:  Not  the  Appellate  Court. 

The  Court:  Anything  further? 

Mr.  Hantman:  No,  your  Honor,  T  have  nothing  further 
[943]  at  the  moment.  1095 

The  Court :  Mr.  Williams  ? 

Mr.  Williams :  I  just  wanted  to  point  to  your  Honor  that 
Mr.  Hantman  was  reading,  your  Honor,  the  lower  court’s 
findings  of  fact,  which,  of  course,  were  modified,  reversed 
and  amended  by  the  upper  court. 

Mr.  Hantman:  T  told  his  Honor  I  didn’t  know  whether 
those  had  been  reversed  or  not.  That  was  what  the  Trial 
Court  found. 
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Mr.  Hitz:  We  have  one  answer  to  make  on  the  general 
proposition  as  to  the  applicability  of  the  holding  of  the  Ap¬ 
pellate  Division  in  New  York,  even  though  the  Court  finds 
that  is  be  inapplicable  to  our  particular  case  in  other  re¬ 
spects,  and  that  is  that  the  principles  of  res  judicata  ap¬ 
parently  have  not  been  met  here  in  that  the  parties  to  that 
suit  are  not  identical  with  the  parties  in  this  suit. 

The  Supreme  Court  has  often  repeated  the  holding  of  the 
reasoning  behind  the  holding  in  the  Southern  Pacific  Rail¬ 
road  case  which  is  found  in  168  U.  S. 

The  Court :  Beginning  at  page  1. 

Mr.  Hitz:  Beginning  at  page  1;  and  reading  from  page 
48,  the  principle  of  res  adjudicata  is  announced  in  this 
fashion : 

“The  general  principle  announced  in  numerous  cases 
is  that  right,  question  or  fact  distinctly  put  [944]  in 
issue  and  directly  determined  by  a  court  of  competent 
jurisdiction,  as  a  ground  of  recovery,  cannot  be  dis¬ 
puted  in  a  subsequent  suit  between  the  same  parties  or 
their  privies ;  and  even  if  the  second  suit  is  for  a  differ¬ 
ent  cause  of  action,  the  right,  question  or  fact  once  so 
determined  must,  as  between  the  same  parties  or  their 
privies,  be  taken  as  conclusively  established,  so  long  as 
the  judgment  in  the  first  suit  remains  unmodified.  This 
general  rule  is  demanded  by  the  very  object  for  which 
civil  courts  have  been  established,  which  is  to  secure 
the  peace  and  repose  of  society  by  the  settlement  of 
matters  capable  of  judicial  determination.” 

Now,  that  was  a  well-recognized  statement  and  often 
quoted  as  the  principle  of  res  judicata.  So  we  say  it  isn’t 
applicable  for  the  reason  of  lack  of  identity  of  parties  in 
this  case,  whatever  be  the  holding  of  the  Supreme  Court, 
of  the  Appellate  Division,  of  New  York. 

The  Court :  Anvthing  further  ? 
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This  is  the  opinion  of  the  Court  on  this  matter: 

The  Court  yesterday  may  have  used  the  expression  “res 
judicata”  rather  loosely.  What  the  Court  had  in  mind  was 
whether  the  highest  Court  of  the  State  of  New  York  had 
judicially  determined  a  fact  which  might  be  vital  to  the  is¬ 
sues  of  this  criminal  ease.  The  general  rule  seems  to  be 
L 945 ]  that  a  judgment  rendered  in  a  civil  action  is  not  ad¬ 
missible  in  the  subsequent  criminal  proceedings  where  the 
judgment  is  offered  for  the  purpose  of  proving  facts  ad¬ 
judicated  thereby,  although  exactly  the  same  questions  are 
in  dispute  in  both  cases.  Reasons  assigned  for  this  rule 
are  that  the  same  parties  are  not  the  same  in  the  second 
action,  and  that  different  rules  as  to  the  weight  of  evidence  ^qq 
or  quantum  of  proof  necessarily  prevail. 

Now,  T  think  it  important  to  fix  our  position  on  the  polar 
star  of  the  case,  namely,  what  did  the  Supreme  Court,  Ap¬ 
pellate  Division,  First  Division,  find  as  a  fact? 

Now,  in  the  interesting  practice  of  the  State  of  New  York, 
this  Appellate  Court  made  findings  of  fact.  It  is  not  worthy 
that  the  trial  court  had  found  originally  for  these  minority 
stockholders  on  June  19,  1951,  and  that  the  Appellate  Divi¬ 
sion,  on  November  12,  1952,  reversed  by  three  to  two  de¬ 
cision. 

Tn  the  Appellate  Division’s  finding  of  fact,  notably  No.  9, 
it  found  that  on  or  about  March  30, 1950,  the  plaintiff  signed 
the  agreement  dated  December  20,  1949,  to  assign  stock  as 
security  for  repayment  to  Mr.  Freidus. 

As  an  aside,  it  is  not  worthy  that  while  the  date  December  170! 
20,  1949,  has  been  stressed  as  the  basis  for  the  alleged  is¬ 
suance  of  preferred  stock  to  make  the  entry  of  that  item  on 
the  statement  of  February  28,  1950,  that  that  r 9461  is  a 
post-dated  entry  and  that  the  transaction  about  which  it 
revolved  apparently  is  a  fact  that  occurred  on  March  30, 

1950,  when  the  agreement  of  the  minority  and  majority 
stockholders  of  the  Starrett  Television  Company  was 
signed. 
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Then  the  Court  found  that  Mr.  Freidus  under  the  agree¬ 
ment  gave  the  necessary  notice  of  having  either  the  repay¬ 
ment  of  his  funds  or  the  forfeiture  of  the  stock  then  held 
as  collateral  on  May  3,  1950. 

Now,  there  is  also  a  finding  that  the  plaintiffs  endorsed 
the  stock  on  May  3, 1950. 

Now,  there  is  also  a  finding  that  the  plaintiffs  endorsed 
the  stock  on  May  3,  1950.  Finding  23  is  that  subsequent  to 
the  endorsement  which  this  trial  court  would  take  to  be 
May  3, 1950,  Freidus  donated  to  surplus  $269,000,  which  had 
been  a  previous  loan  payable. 

By  Finding  25,  the  Court  found  by  virtue  of  the  position 

1703  as  cre(^or  aT1(^  holder  in  all  of  the  preferred  stock,  having 
the  sole  voting  rights,  Freidus  was  in  complete  control  be¬ 
fore  the  assignment  of  the  plaintiffs’  common  stock. 

It  would  appear  to  this  Court  that  the  basic  issue  was 
whether  in  the  agreement  which  the  minority  stockholders 
signed  on  March  30, 1950,  and  post-dated  it  to  December  20, 
1949,  whether  there  was  fraud  or  overreaching,  and  the 
New  York  Court  has  apparently  found  there  was  no  fraud 
and  no  overreaching. 

But  the  one  thing  it  did  not  find,  which  is  germane  here 
was  that  preferred  stock  in  the  amount  of  200  shares  of 
[947]  no  par  value  had  a  book  value  of  $339,800. 

T  think  that  is  the  polar  star  in  the  guide  of  the  Court  to 
the  ultimated  decision,  because  I  am  quite  convinced  that 
the  New  York  Court  did  not  find  as  a  fact  that  the  preferred 

1704  stock  was  issued  and  outstanding  on  February  20,  1950. 

Regardless  of  that,  this  matter  of  how  far  civil  findings 
may  be  received  in  criminal  matters  has  been  the  subject  of 
a  number  of  decisions.  Perhaps  one  of  the  leading  cases 
is  the  case  of  Coffey  v.  17.  S.,  which  is  found  in  116  U.  S.  436, 
6  Supreme  Court  437,  29  Law  Ed.  684,  and  is  alluded  to  in 
the  case  of  U.  S.  v.  One  1942  Plymouth  Sedan  Automobile,  a 
matter  that  arose  in  the  United  States  District  Court  for  the 
Eastern  District  of  Tennessee.  Northern  Division,  and  is 


569a 


Colloquy. 


1705 


cited  at  89  Fed.  Sup.  884,  and  especially  beginning  at  the 
bottom  of  page  886.  The  Tennessee  Court  had  this  to  say: 

“In  Coffey  v.  U.  S.,  Supra,  a  former  acquittal  in  a 
prosecution  for  violation  of  internal  revenue  laws  was 
held  to  be  res  .judicata  as  to  certain  seized  property  of 
the  defendant.  Tn  that  case,  it  is  to  be  noted,  a  num¬ 
ber  of  significant  circumstances  conjoined:  (1),  the 
criminal  prosecution  and  libel  arose  from  the  same 
transaction;  (2)  the  parties  were  the  same  in  both  ac¬ 
tions;  and  (3),  the  same  facts  were  at  issue  in  the  one 
as  in  the  other.” 

[948]  I  use  that  as  a  guide  because  apparently  the  courts 
have  not  accepted  full-heartedly  the  principle  of  res  judi¬ 
cata  and  applied  it  where  there  is  a  finding  of  fact  in  a  civil 
matter,  to  a  criminal  prosecution,  although  some  courts 
have  taken  the  view  that  the  principle  of  estoppel  gets  into 
the  picture,  that  the  Government  would  be  in  a  sense 
estopped  from  going  forward  where  there  was  a  judicial 
determination  of  a  fact,  but  T  believe  that  all  the  courts 
have  struggled  with  the  same  idea. 

Now,  there  is  another  case  in  the  Supreme  Court,  Mutual 
Benefit  Life  Insurance  Company  v.  Tisdale.  1875,  91  V.  S. 

238  particularly  at  page  244.  The  facts  in  the  case  were 
that  a  woman  had  sought  to  recover  on  an  insurance  policy 
where  she  was  the  beneficiary.  Her  evidence  to  prove  the 
death  of  her  husband  upon  which  the  policy  had  been  taken  1707 
consisted  chiefly  of  offering  into  evidence  letters  of  ad¬ 
ministration  upon  his  estate  which  had  been  issued  to  her 
by  the  local  probate  court.  The  trial  judge  had  charged 
the  jury  that  such  letters  were  prima  facie  evidence  of  the 
husband’s  death  and  that  the  burden  of  proof  had  changed 
from  plaintiff  to  the  insurance  company.  The  judgment 
was  rendered  against  the  defendant  but  the  United  States 
Supreme  Court  reversed  it  and  in  its  opinion  said: 
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“The  books  abound  in  eases  which  show  that  a  judg¬ 
ment  upon  the  precise  point  in  controversy  cannot  [949] 
be  given  in  evidence  in  another  suit  against  one  not 
a  party  or  privy  to  the  record.  This  rule  is  applied  not 
only  to  civil  cases  but  to  criminal  cases  and  to  public 
judicial  proceedings  which  are  of  the  nature  of  in  rem.” 

Tn  argument  the  case  of  Southern  Pacific  Railroad  v.  the 
United  States,  168  U.  S.  1,  particularly  at  page  4,  has  been 
alluded  to. 

There  is  also  the  case  of  Frank  v.  Manguin,  237  U.  S. 
309,  at  334,  holding  that  a  fact  or  question  of  law  distinctly 
put  in  issue  and  directly  determined  by  a  court  of  competent 
jurisdiction  cannot  afterwards  be  disputed  between  the 
same  parties. 

That  is  merely  enunciation  of  the  well-known  rule  of  res 
judicata. 

Then  where  there  are  cases  which  deal  with  the  con¬ 
spiracy  charge,  which  the  Court  feels  is  distinctive,  espe¬ 
cially  where  there  is  an  adjudication  of  the  act  which  carries 
it  into  effect: 

There  is  one  case,  Sealfon  v.  U.  S.,  332  U.  S.,  575,  the 
Court  holding  that  the  jury’s  verdict  of  acquittal  in  a  con¬ 
spiracy  trial  was  res  judicata  in  a  trial  of  the  substantive 
offense  where  the  same  facts  were  essential  to  both. 

That  is  simply  in  line  with  well-known  principles  of  form 
of  jeopardy. 

[950]  There  is  also  another  case,  Emich  Motors  Corpora¬ 
tion  v.  General  Motors  Co.,  GM.  C.,  340  U.  S.  558,  where  the 
Clayton  Act,  Section  5,  specifically  permitted  the  use  of  a 
criminal  verdict  in  a  subsequent  civil  action  to  recover 
treble  damages. 

You  also  might  see  U.  S.  v.  Oppenheimer,  242  U.  S.  85, 
and  Local  167  v.  U.  S.,  291,  U.  S.  293. 
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The  very  point  in  issue  has  been  raised  in  the  ease  of 
United  States  v.  SatulofF  Bros.,  which  is  an  opinion  from 
the  Second  Circuit  Court  of  Appeals,  decided  December  2, 

1935  and  reported  at  79  Fed.  Sec.  846.  Here  there  was  an 
indictment  which  bad  to  cover  the  charge  that  the  appellants 
unlawfullv  and  unknowinglv  solicited  a  rebate  and  conces- 
sion  in  the  sum  of  approximately  $900  from  the  Wabash 
Railroad  by  means  of  a  device,  to  wit,  a  false  claim  for  the 
loss  of  part  of  a  carload  of  turkeys  while  in  transportation 
in  interstate  commerce. 

Now,  the  headnote,  especially  under  the  West  Publishing 
Company  key  symbol  (key  648-S). 

1712 

“Judgments  in  civil  actions  are  inapplicable  in 
criminal  prosecutions  as  proof  of  any  facts  determined 
by  such  judgments.” 

On  page  848,  the  Court  had  this  to  say: 

“The  judgment  in  a  civil  action  may  well  be  said  to 
be  a  verdict  on  the  evidence  there  that  it  was  more 
r 951  ]  probable  than  not  that  the  facts  plaintiffs  there 
alleged  were  true.  Between  the  parties  to  that  suit  this 
verdict  was  final  unless  reversed  on  appeal.  As  against 
one  not  a  party  to  the  suit,  it  is  not  binding.  The  civil 
action  was  tried  between  different  parties  upon  differ¬ 
ent  issues.  Judgments  and  decrees  rendered  in  civil 
suits  are  inadmissible  in  evidence  in  criminal  prosecu-  1713 
tion  as  proofs  of  any  facts  determined  by  such  judg¬ 
ments  or  decrees  and  the  reason  for  the  rule  as  stated 
has  been  that  the  parties  are  different  and  that  the 
quantum  of  proof  required  in  one  case  is  different  from 
that  required  in  another.” 

Citing  a  number  of  cases  in  support  of  that. 
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Now,  the  matter  has  been  touched  upon  twice  in  this 
jurisdiction — touched  upon  very  recently  by  my  brother 
judge  Richmond  Keech,  in  the  case  of  Stagecrafters’  Club, 
Inc.,  v.  the  District  of  Columbia,  Division  of  American 
Legion,  and  reported  in  111  Fed.  Sup.  at  page  127. 

In  that  particular  case,  digesting  it  as  quickly  as  possible, 
there  had  apparently  been  a  number  of  criminal  convictions 
growing  out  of  the  use  and  occupancy  of  a  premises  and  ac¬ 
cordingly,  there  had  been  a  suit  brought  around  which  there 
revolved  the  contention  that  the  plaintiff  contends  that  be¬ 
ing  the  Stagecrafters’  Club,  a  local  after-hours  bottle  club, 
so-called,  the  plaintiff  had  contended  that  the  record  [952]  of 

1715  its  convictions  and  convictions  of  its  President  and  Manager 
were  not  admissible  as  proof  of  the  facts  on  which  the  con¬ 
victions  were  based.  Hence,  there  was  no  evidence  at  the 
trial  of  any  breach  by  the  plaintiff  of  the  covenant  in  the 
lease  that  the  premises  in  question  would  not  be  used  for 
an  unlawful  purpose. 

Judge  Keech  in  his  opinion  says: 

“The  Court  recollects  that  for  manv  vears  the 

•  • 

majority  of  courts  have  followed  the  general  rule  that  a 
judgment  in  a  criminal  proceeding  is  not  admissible  in 
a  civil  action  to  establish  any  fact  determined  in  the 
criminal  trial.  However,  the  rigid  rule  of  exclusion  of 
judgments  in  criminal  cases  as  evidence  in  civil  cases 
involving  the  same  facts  has  been  relaxed  in  recent 

1716  years  by  some  courts  in  particular  situations.  Thus, 
where  a  party  to  a  civil  case  has  previously  been  con¬ 
victed  in  a  criminal  case  of  a  crime  relating  to  the  same 
factual  situation  which  is  in  issue  in  this  civil  case, 
it  has  sometimes  been  held  that  the  record  of  his  con¬ 
viction  is  admissible  against  him  on  the  grounds  of 
estoppel  or  public  policy.” 


* 
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Continuing: 

“Those  courts  which  recognize  exceptions  to  the  gen¬ 
eral  rule  of  exclusion  differ  as  to  the  weight  to  be 
accorded  the  criminal  conviction.  Some  receive 
[953]  the  judgment  of  conviction  as  conclusive  evidence 
of  the  facts  on  which  it  is  based.  Some  receive  it  as 
prima  facie  evidence  of  such  facts  subject  to  rebuttal. 
Certain  courts  limit  application  of  the  exception  to 
these  cases  in  which  the  convicted  person  seeks  to  take 
advantage  of  rights  arising  from  the  crime  of  which 
he  was  convicted,  such  as  cases  in  which  one  convicted 
of  arson  seeks  to  collect  on  a  fire  insurance  policy  or  a 
beneficiary  convicted  of  murdering  the  insured  seeks  to  1718 
recover  under  a  life  insurance  policy.” 

Continuing :  i 

“Because  of  the  difference  in  degrees  of  proof  in 
criminal  and  civil  proceedings,  an  acquittal  in  a 
criminal  case  should  not  constitute  an  adjudication  of 
the  same  facts  when  raised  in  a  civil  case.  So,  if  the 
criminal  case  is  of  such  nature  that  the  conviction  could 
have  been  based  on  proof  of  only  part  of  the  facts 
charged,  and  it  is  therefore  impossible  to  determine 
precisely  what  facts  were  determined  as  the  basis  of 
the  conviction,  the  criminal  conviction  would  be  of  no 
probative  value  to  establish  the  same  facts  where  raised 
in  a  civil  case.  However,  were  the  issue  in  the  criminal  1719 
case  was  clear,  defendant  appeared  and  was  repre¬ 
sented  by  counsel,  had  an  opportunity  to  testify  and 
present  his  witness  and  to  [954]  cross-examine  the  wit¬ 
nesses  against  him  and  was  duly  convicted,  there  is  no 
sound  reason  why  the  judgment  of  conviction  should 
not  be  admitted  in  a  civil  case  based  on  the  same  facts 
as  at  least  prima  facie  evidence  of  those  facts.” 
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There  is  one  other  case  locally,  the  case  of  Hammel  v. 
Little,  which  was  decided  by  our  local  Circuit  Court  of  Ap¬ 
peals  on  December  14,  1936,  and  appears  at  87  Fed.  2d 
907.  Here  there  had  been  an  acquittal  under  the  old  Pro¬ 
hibition  Act  of  unlawfully  possessing  intoxicating  liquors. 
Then  there  were  efforts  made  that  the  seizure  being  illegal 
and  no  forfeiture  having  occurred,  that  it  was  not  conclu¬ 
sive  as  regards  seizing  officers’  liability  for  trespass. 

Over  the  opinion  of  the  then  Chief  Judge  Groner,  the 
Court  went  into  great  consideration  of  this  issue  and  came 
up  with  the  decision  that  it  did  not  bind  in  the  civil  action. 
The  Court  had  this  to  say  at  page  991 : 

1721  ‘‘And  the  acquittal  in  the  criminal  prosecution  is  not 

such  a  finding.  The  Coffey  case  itself  is  contrary  to 
plaintiff’s  contention  in  this  regard,  for  there  it  is  said, 
116  U.  S.  436,  at  page  443,  6  Supreme  Court  437,  441, 
29  Law  Ed.  684,  ‘When  an  acquittal  in  a  criminal  prose¬ 
cution  in  behalf  of  the  Government  is  pleaded  or  offered 
in  evidence  by  [955]  the  same  defendant  in  an  action 
against  him  by  an  individual  the  rule  does  not  apply  for 
the  reason  that  the  parties  are  not  the  same  and  often 
for  the  additional  reason  that  a  certain  intent  must  be 
proved  to  support  the  indictment  which  need  not  be 
proved  to  support  the  civil  action.’  ” 

Now,  the  summary  of  that  is  this : 

This  Court  is  clearly  of  the  view  that  the  New  York 
Supreme  Court,  Appellate  Division,  in  its  findings  of 
"  “  fact,  did  not  find  that  there  was  outstanding  in  the  Star- 
rett  Television  Company  preferred  stock  as  of  the  date 
of  February  28,  1950,  while  it  speaks  of  it  being  out¬ 
standing  in  a  very  vague  sense,  perhaps  in  the  sense  as 
argued  that  it  was  perhaps  de  facto,  it  never  reaches 
the  point  of  saying  it  had  been  outstanding  such  as  one 
would  necessarily  find  in  a  financial  statement  purport¬ 
ing  to  show  that  it  was. 

That  is  the  important  fact. 
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Second,  the  law  seems  to  be  that  while  convictions  may 
be  used  in  support  of  a  civil  complaint,  that  the  convictions 
demonstrate  unlawful  use  of  premises,  that  we  have  never 
had  the  reverse,  that  the  finding  of  a  civil  court  can  be 
shown  as  definitely  proving  that  a  judgment  upon  the  pre¬ 
cise  point  in  controversy  cannot  be  given  in  evidence  in 
another  suit  against  one  who  was  not  a  party  or  privy  to 
the  contract;  that  while  this  rule  is  applied  not  only  to  civil 
[956]  cases  but  to  criminal  cases  and  to  public  .judicial  pro- 
ceedings  which  are  in  the  nature  of  judgments  in  rem. 

Accordingly,  the  Court  now  holds  that  there  being  no 
showing  that  there  was  a  judicial  determination  that  this 
stock  was  outstanding  as  of  February  28,  1950,  or  forsooth, 
de  jure  before  November  24, 1950,  under  a  certificate  filed  in 
the  New  York  Corporate  Office,  November  28,  1950,  that  the 
objection  of  counsel  for  defendant  Freidus  will  be  overruled 
and  the  evidence  will  be  received  subject  to  the  objection 
of  counsel. 

Mr.  Williams:  Your  Honor,  I  just  wanted  to  call  your 
Honor’s  attention  to  one  thing  which  may  affect  the  future 
course  of  the  trial : 

Your  Honor  stated  in  his  opinion  that  the  agreement  for 
the  issuance  of  the  preferred  stock  was  reached  on  Novem¬ 
ber,  or  dated  November  1,  although  it  was  not  reached  until 
March  3,  1950. 

The  Court :  Would  you  repeat  that  again ;  the  agreement 
was  reached  what  ? 

Mr.  Williams:  During  your  opinion,  T  understood  your  1725 
Honor  to  call  attention  to  a  finding  of  fact,  namely,  No.  9, 
and  concluded  from  that  as  a  finding  of  fact  that  you  made 
here  that  the  agreement  between  Fein,  Daniels  and  Freidus 
for  the  issuance  of  preferred  stock,  although  dated  Novem¬ 
ber,  1949,  was  not  in  fact  made  until  March  of  1950. 

[957]  This  is  referring  to  a  completely  different  agree¬ 
ment,  your  Honor,  relating  to  an  assignment  of  common 
stock  bv  Fein  and  Daniels  to  Freidus  and  the  record  even 
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in  this  case  shows  that  they  reached  their  agreement  for 
the  issuance  of  preferred  stock  on  November  1,  1949,  but 
dated  it  back  to  September  30,  1949. 

I  just  wanted  that  cleared,  your  Honor. 

The  Court :  Dated  it  back  to  what,  please? 

Mr.  Williams :  To  September  30,  1949.  They  reached  it 
in  November,  1949,  and  dated  it  back  to  September  30, 1949. 

The  Court:  Ts  that  the  understanding  of  Government 
counsel  ? 

Mr.  Hantman:  That  they  reached  this  agreement  late  in 
the  month  of  November,  dated  it  back  to  November  1,  re¬ 
flecting  the  position  as  of  September  30,  1949, 1  think  is  the 

1727  testimon?  ^r-  wh°  was  one  of  the  early  witnesses 

in  this  case. 

The  Court:  That  would  not  change  the  Court’s  opinion 
on  the  admissibility  of  this  line  of  testimony  showing  that 
it  was  actually  issued  and  authorized  on  November  28,  pre¬ 
sumably,  1950,  for  the  two  reasons  that  T  gave:  one,  there 
is  no  specific  finding  that  it  was  outstanding  as  preferred 
stock  on  February  28,  1950:  and  second,  that  the  majority 
view  and  weight  of  authority  holds  that  the  finding  of  a 
civil  [958]  action  cannot  be  received  in  a  criminal  case  as 
proof  of  the  fact  because  by  virtue  of  the  parties  and  dif¬ 
ference  in  the  weight  which  must  be  received  in  the  pre¬ 
ponderance  of  evidence  as  against  and  beyond  a  preponder¬ 
ance  of  evidence  in  a  civil  action. 

Mr.  Margiotti :  I  have  been  listening  to  your  Honor  re- 

1728  citing  cases  which  are  applicable  on  the  question  of  whether 
or  not  in  a  criminal  case  a  civil  determination  may  be  intro¬ 
duced  or  vice  versa,  and  of  course  I  agree  with  those  cases 
for  the  reason  that  your  quantum  of  proof  and  the  theories 
upon  which  cases  are  tried  is  entirely  different,  even  if  the 
parties  were  the  same. 

However,  in  this  case,  your  Honor,  there  was  a  deter¬ 
mination  that  the  stock  had  been  issued  and  that  determina¬ 
tion  was  made  bv  the  Court  of  New  York  and  vour  view,  of 
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course,  its  opinion  from  its  four  corners,  just  as  you  do  a 
will,  but  it  isn’t  necessary  for  a  Court’s  finding  of  fact  to 
label  it  a  finding  of  fact  or  to  put  it  in  bold  type  or  to  put 
it  in  red  ink,  as  long  as  it  finds  the  fact,  and  in  this  case  there 
was  a  very  definite  finding  of  that  fact  in  so  far  as  we  be¬ 
lieve,  on  what  our  position  is,  on  page  653  of  the  opinion, 
where  it  says : 

“Defendant  has  invested  more  than  $900,000.  The 
plaintiffs  had  invested  nothing  except  their  time 
and  technical  skill.  By  the  date  mentioned,  the 
[959]  corporation  required  still  more  money.  The  de¬ 
fendant  eliminated  over  $500,000  of  the  corporation’s 
existing  debt  to  him  by  converting  it  into  preferred  1730 
stock  and  by  making  donations  to  capital  surplus.” 

I  believe  that  that  is  as  much  a  finding  of  fact  as  if  the 
Court  had  labeled  it  a  finding  of  fact.  It  is  a  definite  state¬ 
ment  made  by  the  Court,  and  it  makes  that  determination. 

Now,  the  reason  I  think  that  the  cases  your  Honor  has 
cited  are  not  applicable  here  is  this : 

While  this  is  a  civil  determination  on  the  question  of  the 
preferred  stock,  and  it  is  true  it  is  between  different  parties, 
nevertheless,  it  is  analogous  to  a  situation  where  A  and  B 
have  a  dispute  as  to  who  owns  a  diamond  stick  pin  and  that 
is  resolved  in  favor  of  B. 

Later  on  B  sells  that  pin  to  C  and  A  takes  the  position 
“that  pin  is  mine.” 

“The  Court  never  determined  the  ownership  of  that  pin 
as  between  ‘C’  and  myself,  therefore  I  am  suing  for  the 
pin.” 

It  is  an  adjudication  in  rem.  Tt  is  an  adjudication  of  the 
stock  in  this  particular  case. 

What  difference  does  it  make,  your  Honor,  whether  the 
stock  was  actually  physically  issued  or  whether  it  had  been 
agreed  by  all  parties  concerned  that  it  would  be  issued  and 
as  Mr.  Williams  says,  it  was  a  de  facto  proposition  and 
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[960]  the  stock  was  issued  in  accordance  with  their  agree¬ 
ment. 

My  position  is  that  there  was  a  determination  between 
the  parties.  There  was  a  determination  of  the  preferred 
stock,  at  least  Mr.  Freidus  has  the  right  to  rely  upon  that 
question,  although  it  happened  before  the  decision,  lie  had 
a  right  to  rely  upon  the  agreement  that  was  entered  into 
between  him  and  the  parties  that  the  preferred  stock  was 
issued  and  he  was  cancelling  his  debt  and  he  was  contribut¬ 
ing  to  surplus  $167,000. 

He  had  a  right  to  rely  on  that  and  to  issue  such  a  state¬ 
ment  and  therefore,  there  wouldn't  be  anything  false  about 
it.  The  mere  physical  issuing  of  the  stock  makes  no  dif- 
xerence. 

That  is  all  before  this  Court,  and  for  that  reason,  T  be¬ 
lieve  that  the  testimony  should  be  excluded,  because  whether 
the  stock  was  phvsicallv  issued  in  this  case  or  whether  it 
wasn’t,  it  was  agreed  by  all  parties  concerned  that  the  stock 
would  be  issued  and  thereafter  they  conducted  their  affairs 
and  they  rendered  statements  in  accordance  with  the  agree¬ 
ment  entered  into  between  the  parties,  as  I  understand  it, 
and  they  had  a  right  to  do  that,  whether  that  stock  was 
physically  issued  by  the  Department  of  State  of  New  York 
or  the  Corporation  Department,  whatever  it  is  called  in  that 
State,  in  our  State  it  is  called  the  Department  of  State  or 
Department  of  Commonwealth,  or  whether  it  was  not,  it 
made  no  [961]  difference. 

173-i  And  a  decision  of  the  Court,  of  the  Appellate  Division, 
took  that  into  consideration,  and  they  said  that  that  stock 
was  outstanding,  and  they  said  it  was  outstanding  and  gave 
effect  to  it  because  of  the  fact  that  the  agi’eement  existed 
between  the  parties. 

It  couldn’t  have  been  on  any  other  basis,  because  physical 
stock  had  not  actually  been  issued,  and  this  is  an  attack,  a 
collateral  attack  upon  a  decision  of  an  Appellate  Court  of 
a  State,  and  it  is  a  violation  of  the  Constitution  in  not  giv- 
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ing  full  faith  and  credit  to  the  decisions  of  Appellate 
Courts. 

The  books  of  the  company  fully  recorded  the  agreement 
between  the  parties  that  the  stock  was  to  be  issued.  Steps 
were  taken  to  issue  the  stock. 

It  has  been  intimated  by  testimony  so  far  that  there  was 
an  application  for  a  change  of  the  charter  so  that  the  stock 
could  be  issued  and  that  the  application  was  returned  be¬ 
cause  the  person  or  persons  responsible  for  the  preparation 
of  same  had  made  a  technical  error  in  the  application  and 
had  not  executed  those  papers  properly  or  had  not  given 
such  facts  as  required  by  the  State  of  New  York,  but 
equitably  and  in  good  conscience,  that  stock  was  issued  and 
all  parties  were  bound  thereby  and  they  had  a  right  to  state 
that  the  200  shares  of  preferred  stock  had  been  issued, 
because  they  [962]  treated  that  stock  as  having  been 
actually  issued. 

It  was  on  the  books  of  the  company. 

They  entered  into  a  binding  agreement,  between  Freidus, 

Fein  and  Daniels,  and  that  agreement  was  binding. 

Furthermore,  your  Honor,  it  certainly  goes  to  the  intent 
as  to  whether  or  not  Freidus  in  having  a  statement  prepared 
intended  to  issue  a  false  statement  in  writing.  It  certainly 
goes  to  that  question  because  the  question  of  intent  is  in¬ 
volved. 

Of  course  you  may  say,  and  I  think  properly,  while  it 
goes  to  intent,  it  may  be  a  subject  for  a  defense,  and  not  at 
this  time,  but  I  am  only  making  it  to  show  the  validity  of  1737 
the  agreement  on  all  sides. 

If  this  Court  found  as  a  matter  of  fact — I  don’t  know 
how  anybody  could  get  away  from  this  language  in  the  Ap¬ 
pellate  Court,  where  they  say  that  the  stock  was  actually 
issued.  Now,  that  is  what  they  determined,  and  it  was  a 
determination  of  the  particular  stock,  that  it  was  issued, 
and  everybody  had  a  right  to  reply  on  that  decision  there¬ 
after  and  Mr.  Freidus  would  have  a  right  to  rely  on  the 
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advice  of  his  attorney  that  it  could  be  considered  as  issued, 
and  statements  could  be  issued  giving  effect  to  the  agree¬ 
ment  that  was  entered  into  in  November,  1950,  between 
Freidus  and  his  two  other  stockholders  who  appeared  at  the 
time,  and  this  was  necessary,  too. 

[963]  You  may  say,  “Well,  it  isn't  necessary,  because  the 
question  was  whether  or  not  there  was  fraud  in  the  delivery 
of  the  common  stock  to  Freidus/' 

Well,  it  was  necessary,  because  fraud  would  involve  the 
entire  picture  and  you  would  have  to  start  with  the  first 
agreement  where  the  defendant  Freidus  and  his  two  stock¬ 
holders  agreed  to  the  issuance  of  this  preferred  stock,  which 

1739  wou^  throw  light  upon  the  question  of  whether  or  not  fraud 
actually  existed  and  that  would  be  really  a  part  of  the 
matter  that  was  before  the  Court  for  a  determination. 

That  is  all  T  have,  your  Honor. 

Mr.  Williams:  Your  Honor,  T  think  there  is  one  point 
that  we  may  not  have  made  clear.  T  will  just  take  a  second. 

On  the  defense,  we  have  never  urged  to  your  Honor  that 
this  question  was  res  judicata. 

The  Court:  No,  I  say  to  you  now,  in  using  the  expres¬ 
sion,  1  used  it  loosely.  What  T  am  trying  to  get  at  is  the 
clash  of  legal  jurisprudence  where  they  speak  on  the 
grounds  of  estoppel,  public  policy,  judicial  determination, 
but  as  a  key  word,  it  is  somewhat  the  principle  of  res  judi¬ 
cata,  this  thing  has  been  judicially  adjudicated,  that  type. 

Mr.  Williams:  Our  position  has  always  been  rather  that 

1740  this  was  stare  decisis  of  the  lex  loci,  an  opinion  of  the  high 
court  of  New  York  on  a  factual  situation  that  happens  to  be 
identical  with  the  one  at  bar  which  we  rely  on  [964]  just  as 
we  would  with  any  case,  the  fact  that  there  was  a  de  facto 
existence  of  this  preferred  stock  at  the  time  in  question. 

That  was  the  position  we  urged  on  you  yesterday,  your 
honor. 

The  Court :  T  understood  it:  at  least  T  thought  I  did,  and 
the  argument  that  Mr.  Margiotti  has  made  is  the  one  that 
sent  the  Court  to  the  law  books  last  night. 
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You  know,  we  had  a  President  of  the  United  States  one 
time  who  said  he  didn’t  choose  to  run,  and  a  nation  of 
1 25,000,000  people  couldn’t  determine  whether  Cal  Coolidge 
was  going  to  run  or  wasn’t  going  to  run,  and  I  think  some¬ 
body  has  said  a  dog  can  wag  its  tail  and  express  pleasure 
better  than  Mozart  with  his  music  or  Dickens  with  his  prose. 

Now,  if  the  point  for  which  Mr.  Margiotti  argues  was 
clear,  he  might  have  a  strong  position  for  it,  but  this  is  as 
the  Court  read  the  opinion,  the  trial  court  read  the  opinion 
of  the  Supreme  Court,  Appellate  Division  of  New  York. 
“They  expanded  rapidly” - 

Mr.  Margiotti:  What  page,  your  Honor? 

The  Court :  So  far  as  the  Court’s  paging  goes,  it  would 
be  the  second  paragraph  of  the  opinion  reported  at  116  New 
Yorp  Sup.  2d  Series,  at  page  572. 

Continuing : 

“They  expanded  rapidly,  requiring  increased  capital, 
[965]  until  by  March  20,  1950,  defendant  had  invested 
more  than  $900,000.  Plaintiffs  had  invested  nothing 
except  their  time  and  skill.  By  the  date  mentioned” — 
and  interpolating,  T  gather  that  to  be  March  20,  1950. 

“ — the  corporation  required  still  more  money.” 

Now,  again  interpolating,  unfortunately  for  us,  the  next 
sentence  does  not  give  us  a  date  nor  a  reference  back.  It 
merely  says,  continuing  the  quote: 

“Defendant  eliminated  over  $500,000  of  the  corpora¬ 
tion’s  existing  debt  to  him  by  converting  it  into  pre¬ 
ferred  stock  and  by  making  donations  to  surplus.” 

Now,  if  there  had  been  a  clear  showing  as  to  when  this 
issue,  it  would  aid  this  Court  materially,  but  there  is  no 
clear  showing.  The  Court  carefully  went  to  the  findings  of 
fact  of  the  Appellate  Division  and  couldn’t  find  it  there, 
either,  because  the  precise  point  seemed  to  be  whether  there 
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was  fraud  in  the  execution  of  the  agreement  to  assign  the 
common  stock  in  blank,  allegedly  to  enable  Mr.  Freidus  to 
borrow  money  without  being  concerned  with  the  total  agree¬ 
ment  of  all  stockholders  and  whether  they  knew  at  the  time 
they  signed  the  agreement  and  post-dated  it  back  to  Decem¬ 
ber  20, 1949.  there  was  fraud.  The  importance  of  when  this 
was  issued  did  not  become  a  matter  of  judicial  decision.  T 
couldn’t  find  it. 

r 966]  However,  since  the  matter  has  been  raised,  1  am 
sure  that  when  we  come  to  the  question  of  defense,  par¬ 
ticularly  on  the  allegation  that  certain  false  representations 
were  made,  of  which  one  was  that  there  was  issued  pre- 

1745  ferred  stock,  and  the  intent  charged  in  the  indictment  is  that 
defendants  unlawfully,  feloniously,  knowingly  and  wilfully 
made  such  false,  fictitious  and  fraudulent  statements,  that 
that  is  going  to  be  a  matter  of  defense. 

Mr.  Williams:  Your  Honor,  T  see  what  is  troubling 
your  Honor  with  respect  to  that  March  20.  1950  date  you 
just  read  from  the  opinion,  and  you  quoted  the  language, 
‘‘Defendant  eliminated  over  $500,000  of  the  corporation’s 
existing  debt  by  converting  it  into  preferred  stock,  by  mak¬ 
ing  donations  to  surplus.” 

Your  Honor  pointed  out  that  that  does  not  relate  directly 
to  the  date  of  March  20,  1950.  but  in  the  record  that  was  up 
at  the  New  York  Supreme  Court,  your  Honor,  Appellate 
Division,  there  is  in  the  record  the  Plaintiffs  Exhibit  2 
which  sets  out  this  $500,000  transaction  of  conversion  to 

1746  stock  and  surplus,  to  which  the  Court  alludes  in  tliis  very 

paragraph  and  which  is  dated  September  30,  1949,  and 

which  is  the  onlv  time  there  was  such  a  conversation  bv  the 
*  • 

stockholders,  and  Mr.  Hantman  agrees,  as  he  did  a  moment 
ago,  that  this  was  dated  September  30, 1949.  and  took  place 
in  November  of  1949. 

[967]  Now,  T  think,  if  the  Court  please,  the  record  that 
was  before  the  Court  supports  us  in  our  contention,  that 
there  is  a  finding  that  the  stock  was  outstanding  prior  to 
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November  of  1950,  and,  as  a  matter  of  fact,  back  at  the  time 
that  the  stockholders  undertook  to  make  this  conversion, 
which  is  supported  by  the  record  of  the  agreement  of  that 
conversion  dated  September  30, 1 949,  and  the  overwhelming 
testimony  in  here  from  all  the  witnesses  that  it  was  entered 
into  in  November  of  1949. 

Then,  of  course,  over  toward  the  end  of  the  opinion,  the 
Court  says  that  by  December  20,  1949,  Freidus  was  in  con¬ 
trol  of  all  of  the  stock,  common  and  preferred,  and  had  all 
the  voting  rights,  because  the  voting  rights  were  then  in¬ 
cident  to  the  preferred  stock,  and  the  preferred  stock  alone. 

The  Court:  I  appreciate  the  argument  but  I  can’t  find 
from  the  opinion  a  judicial  determination  of  that  precise  j^g 
point.  It  was  not  an  issue  that  was  before  the  Court  on 
which  their  decision  was  going  to  turn,  the  parties  being 
different,  and  the  general  rule  being  that  the  civil  finding 
will  not  be  received  as  probative  proof  of  evidence  in  a 
criminal  case,  I  do  adhere  to  my  prior  ruling. 

Mr.  Margiotti:  Your  Honor,  may  I  say  a  word?  Your 
Honor  stated  that  it  is  a  decision  that  nowhere  [968]  in  the 
opinion  of  the  Appellate  Division  was  there  any  statement 
that  the  number  of  preferred  shares  were  200  and  what  the 
value  of  it  was.  I  think  that  is  correct.  However,  it  did 
state  the  preferred  stock  was  outstanding.  The  witness 
who  is  about  to  be  called  now  is  to  contradict  that  finding 
that  there  was  no  preferred  stock,  irrespective  of  the 
amount  outstanding,  and  therefore,  I  say,  it  is  an  attack 
upon  a  final  adjudication  made  by  a  State  Court.  1749 

Furthermore,  mav  I  sav  this  in  behalf  of  Freidus,  while 
T  don’t  represent  him. 

Here  is  a  question  of  an  agreement  having  been  entered 
into.  Apparently  he  had  a  lawyer  named  Mandell.  He  was 
following  the  advice  of  his  lawyer  and  doing  what  his  lawyer 
told  him.  His  lawyer  apparently  was  told  to  get  the  proper 
authority  from  Albany,  make  the  proper  corporate  changes 
to  carry  out  and  effectuate  the  agreement  between  the 
parties.  ; 
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The  lower  court  renders  a  decision  one  way,  the  Appellate 
Court  renders  a  decision  sustaining  him,  as  I  understand, 
the  vote  was  three  to  two,  and  I  gather  that  from  what  your 
Honor  said  of  the  Appellate  Division,  and  finally,  the  Court 
of  Appeals  in  New  York,  which  is  the  highest  Court  of  Ap¬ 
peals  and  the  Court  of  last  resort,  sustains  that  three  to  two 
vote,  and  now  they  seek  to  blame  this  little  fellow,  who 
knows  nothing  about  law,  all  he  knows  is  that  that  agree¬ 
ment  was  entered  into  and  entered  into  in  good  faith  by  all 
the  [969]  parties,  and  their  own  witness  said  so,  Mr.  Fein, 
they  seek  to  put  upon  him  the  responsibility  of  being 
the  proper  person  who  should  adjudicate  what  the  Courts 

1751  *°  sa*  a^ou*  this  preferred  stock. 

All  he  knew  was  that  it  was  authorized,  that  lie  cancelled 
his  debt,  he  gave  to  surplus  $160,000  as  a  donation  to  get  his 
200  shares  of  stock  and  this  court  has  held  that  that  stock 
was  issued  de  facto,  because  this  court  was  sitting  in  equity. 

The  Court:  \  appreciate  your  argument,  Mr.  Margiotti, 
and  that  is  the  very  thing  that  1  think  if  we  reach  the  point 
should  be  argued  to  the  jury,  that  there  was  no  criminal 
intent  by  virtue  of  what  transpired,  but  I  cannot  say  as  a 
judge,  as  a  matter  of  law,  that  the  New  York  Appellate 
Division  made  a  specific  finding  of  fact  that  that  preferred 
stock  was  issued  and  outstanding  as  of  that  date,  and  look¬ 
ing  at  the  representation,  it  would  give  the  average  person 
the  belief  that  it  was  outstanding,  had  been  issued,  and  of 
course,  on  the  surplus,  you  may  remember  our  good  friend, 

1752  the  84-year-old  witness  Mr.  Perry,  saying  that  when  you 
put  your  surplus  down,  you  indicate  it  is  earned  surplus, 
and  when  you  get  paid-in  surplus  or  donated  surplus  it 
ought  to  be  indicated. 

But  I  do  think  it  is  a  proper  matter  for  you  gentlemen, 
it  is  of  record,  too,  to  argue  to  this  jury. 

[970]  Mr.  Margiotti :  T  think  that  is  correct,  and  that  is 
what  usually  is  done  with  surplus  but  there  is  no  legal  re¬ 
quirement  that  surplus  should  be  indicated  as  to  whether  it 
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is  earned  or  whether  it  is  donated  or  the  source  of  the 
surplus. 

Mr.  Hantman :  May  I  make  one  statement  for  the  record, 
your  Honor,  in  line  with  what  your  Honor  has  indicated 
withTeference  to  the  statement  in  the  opinion  here,  defend¬ 
ant  eliminated  over  $500,000  of  the  corporation’s  existing 
debt  to  him  by  converting  it  into  preferred  stock,  and  by 
making  donations  to  surplus,  and  your  Honor  has  stated 
there  is  no  reference  as  to  date  implicit  in  that  one  sentence; 

Your  Honor  will  note  further  down  in  support  of  your 
Honor’s  view  on  page  572  that  the  statement  is  made  at  the 
bottom  of  that  same  paragraph: 

“On  May  3,  1950,  after  defendant  had  demanded  re-  1754 
payment  of  his  indebtedness  which  plaintiffs  had  with¬ 
out  success  endeavored  for  a  considerable  time  to  re¬ 
finance  elsewhere,  they  executed  absolute  transfers  of 
their  shares  to  the  defendant.” 

Now  on  page  574  in  that  same  opinion  we  find  this  sen¬ 
tence  : 

“In  reliance  upon  these  assignments  of  plaintiffs’ 
common  shares,  he  transferred  $269,000  of  Starrett’s 
then  existing  liability  to  him  from  loans  to  donated  sur¬ 
plus.” 

[971]  Now  there  clearly  in  the  majority  opinion  the  Court 
is  showing  that  at  least  a  part  of  the  sentence  which  I  read 
initially  there  is  a  reference  to  the  date  May  3, 1950,  and  not 
as  of  February  28th,  as  Mr.  Williams  would  urge. 

Mr.  Williams:  That  is  the  second  donation  he  is  talking 
about,  your  Honor. 

The  Court:  I  still  come  back  to  my  original  text,  that 
when  Calvin  Coolidge  said  he  didn’t  choose  to  run,  nobody 
knew  what  he  meant.  It  would  have  been  very  simple  for 
the  Appellate  Division  to  have  made  this  statement,  and  we 
would  have  had  no  trouble. 
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I  still  take  the  strong  position  that  there  is  no  showing  in 
that  opinion  that  they  find  as  a  fact  that  this  preferred  stock 
was  issued  and  outstanding,  on  February  2S,  1950. 

Mr.  Margiotti :  Your  Honor,  we  must  assume  that  the 
Court  had  evidence  upon  which  to  base  that  statement,  be¬ 
cause  otherwise  it  wouldn’t  have  made  the  statement.  How¬ 
ever,  we  have  before  us  in  the  transcript  of  the  testimony, 
Defendant’s  Exhibit  1,  a  letter  from  Jacob  Freidus  to  the 
Starrett  Television  Corporation  which  reads. 

“Please  be  advised  that  the  following  moneys  due 
Jacob  Freidus  or  Jacob  Freidus  and  Claire  Freidus 
are  herebv  waived: 

Interest  on  loans  payable  to  the  extent  of 

L972]  $7,892.47  due  Jacob  and  Claire  Freidus.” 

That  has  been  admitted  in  this  case. 

“Interest  payable  on  debentures  to  Jacob  Freidus 
and  Claire  Freidus  in  amount  of  $10,725.” 

That  has  been  admitted. 

“Consultant  fees  due  Jacob  Freidus  in  the  amount  of 
$6,370.” 

I  don’t  remember  about  that  one. 

“With  reference  to  the  $500,194.81  advanced  by  Jacob 
and  Claire  Freidus  as  loans  and  debendure  bonds, 
please  transfer  $339,800  to  capital  stock  and  $160,394.81 
to  donated  surplus  account. 

“Verv  trulv  vours, 


“Jacob  Freidus.” 
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And  there  are  copies  to  Kass  and  Harry  Mandell. 

The  date  of  that  is  September  30,  1949,  long  before  there 
was  a  financial  statement  issued,  which  the  Government 
contends  was  false. 

The  Court:  I  understand  the  argument.  I  still  adhere 
to  what  I  ruled  and  will  admit  this  testimony,  but  of  course 
the  defense  will  understand  they  are  not  precluded  from 
showing  on  what  the  statement  is  based. 

Mr.  Margiotti:  In  other  words,  we  are  not  precluded 
from  raising  the  same  question  in  the  defense. 

The  Court :  As  an  issue  of  fact,  yes. 

[973]  Mr.  Margiotti :  As  an  issue  of  fact,  justifying  the 
issues  of  the  statement  which  the  Government  said  was 
false. 

The  Court:  That  is  right. 

Xo,  T  won’t  shut  you  off  from  that  because  I  think  it  is  a 
jury  question  and  I  think  that  is  a  part  of  a  negative  proof 
that  it  was  not  unlawfully,  intentionally,  or  fraudulently 
done. 

Well,  thank  you,  gentlemen,  for  an  interesting  argument, 
and  a  very  interesting  question  of  law,  although  it  did  take 
a  little  time  to  work  upon  it. 

We  will  take  a  ten  minute  recess  now. 

(Thereupon  a  short  recess  was  taken,  at  the  conclusion 
of  which  recess  the  jury  entered  the  jury  box,  and  the  fol¬ 
lowing  proceedings  were  had:) 

The  Court :  Gentlemen,  you  may  proceed. 
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Thereupon  Isidore  Kantrowitz  resumed  as  a  witness  for 
and  on  behalf  of  the  Government,  and  having  been  pre¬ 
viously  sworn,  was  further  examined  and  testified  as  fol¬ 
lows  : 

Direct  examination  (resumed)  by  Mr.  Hantman. 

Q.  Mr.  Kantrowitz,  I  show  you  Government’s  33-A,  B 
and  C  for  Identification,  and  I  ask  you  to  examine  them  and 
tell  me  if  you  can  identify  those  documents?  [974]  A.  Gov¬ 
ernment’s  Exhibit  33-C  is  a  certified  copy  of  the  certificate* 
of  incorporation  of  General  Television  Corporation,  filed 
in  the  Office  of  the  Department  of  State  on  March  2,  1948. 

'  Q.  And  that  bears  a  certification,  does  it?  A.  The  cer¬ 

tificate  bears  our  certificate  of  certification  dated  the  4th 
dav  of  Februarv,  1953. 

Q.  Will  you  proceed,  sir?  A.  Government  Exhibit  33-B 
is  a  certificate  of  change  of  name  of  General  Television  Cor¬ 
poration  to  Starrett  Television  Corporation,  filed  in  the 
office  of  the  Department  of  State  on  August  17,  1948,  cer¬ 
tified.  Government’s  Exhibit  33-A - 

The  Court:  Is  that  “A”  again  or  “C”? 

The  Witness:  F  think  the  first  one  was  “C”. 

The  Court :  You  are  now  looking  at  33-A? 

The  Witness:  At  “A”  which  is  a  certified  copy  of  a 
certificate  of  amendment  of  the  certificate  of  incorpora- 
1764  tion  of  Starrett  Television  Corporation  filed  in  the  Of¬ 
fice  of  the  Department  of  State  on  November  28,  1950. 

Q.  That  is  in  the  State  of  New  York?  A.  That  is  right. 

Mr.  Hantman:  The  Government  will  offer  these  ex¬ 
hibits  at  this  time. 

The  Court:  Ts  there  any  objection  to  the  admission 
[975]  of  33-C,  and  33-B? 

Mr.  Margiotti :  No  objection. 
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Mr.  Williams :  I  am  just  looking  at  it,  your  Honor. 

I  don’t  think  there  is.  No  sir. 

The  Court:  Let  them  be  received.  Now,  the  Court 
has  ruled  on  33-A  and  that  will  be  received  subject  to 
objection  of  counsel  for  the  defense. 

(The  documents  above  referred  to  marked  Govern¬ 
ment’s  Exhibits  33-A,  33-B  and  33- C,  respectively,  were 
received  in  evidence.) 

By  Mr.  Hantman. 

Q.  Mr.  Kantrowitz,  you  were  telling  us  yesterday  that 
you  had  occasion  to  make  an  examination  of  the  corporate  ijgg 
file  of  the  Starrett  Television  Corporation  on  file  with  the 
Division  of  Corporations  in  the  State  of  New  York.  In  con¬ 
nection  with  your  examination  of  that  file,  sir,  did  you  find 
any  record  permitting  the  Starrett  Television  Corporation 
•of  601  West  26th  Street,  New  York  City,  New  York,  to 
issue  preferred  stock  in  the  amount  of  200  shares  valued  at 
$339,800.00  as  of  February  28,  1950? 

Mr.  Williams :  We  object  to  that,  if  the  Court  please. 

The  Court :  In  line  with  the  same  ruling,  I  will  per¬ 
mit  it  subject  to  the  objection. 

The  Witness:  What  was  that  date? 

[976]  Bif  Mr.  Hantman. 

1767 

Q.  February  28,  1950.  Did  you  find  any  record?  A.  Ex¬ 
amination  of  the  records  of  the  Department  of  State  shows 
no  authority  to  General  Television  Corporation  or  the  Star¬ 
rett  Television  Corporation  to  issue  preferred  stock  as  of 
that  date. 

Q.  In  any  amount  ?  A.  In  any  amount. 
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Q.  Did  you  find  any  such  record,  sir,  in  your  files,  per¬ 
mitting  authorization  of  that  quantity  of  preferred  stock 
valued  at  $339,800  on  any  date  between  February  28,  1950 
and  November  28,  1950?  A.  No  authority  prior  to  Novem¬ 
ber  28,  1950. 

Q.  And  was  November  2S,  1950,  the  first  date  that  the 
State  of  New  York  authorized  the  Starrett  Television  Cor¬ 
poration,  in  New  York  City,  to  issue  preferred  stock?  A. 
Yes. 

Q.  Can  you  tell  us,  sir,  in  what  amounts  the  Starrett  Tele¬ 
vision  Corporation  was  authorized  to  issue  such  stock  and 
at  what  value?  A.  On  November  28,  1950,  Starrett  Tele- 
1769  v*s*on  Corporation  was  authorized  to  issue  10,000  shares  of 
preferred  stock  at  a  par  value  of  $100  each. 

Q.  Now,  corporations  are  required  by  statute  to 
[977]  pay  a  fee  for  that  authorization,  are  they  not,  sir? 
A.  They  are,  sir.  That  is,  the  fee  is  for  the  filing  of  the 
certificate,  the  tax  on  shares. 

The  Court :  Is  that  a  filing  fee  or  a  tax  charge? 

The  Witness:  The  $25.00  is  a  filing  fee.  There  is  a 
tax  on  the  shares. 

The  Court:  Does  vour  office  collect  the  tax? 

The  Witness:  Yes,  sir. 

By  Mr.  Hantman. 

Q.  I  show  you  Government’s  Exhibit  32  in  evidence  and 
\n0  with  particular  reference - 

The  Court :  32  is  not  in  evidence  yet,  is  it? 

Mr.  Hantman :  I  believe  it  is,  your  Honor. 

The  Court:  The  minute  book?  Yes,  the  Clerk  tells 
me  it  is  in  evidence. 
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By  Mr.  Hantman. 

Q.  And  with  particular  reference  to  the  document  im¬ 
mediately  preceding  the  waiver  of  notice  dated  April  2, 
1950,  I  ask  you  if  you  can  identify  that  document,  sir?  A. 
The  document  exhibited  to  me  is  the  receipt  and  filing  notice 
issued  by  the  Department  of  State  for  the  filing  of  a  cer¬ 
tificate  of  amendment  of  Starrett  Television  Corporation 
indicating  a  payment  in  cash  of  $525.00,  $25.00  of  which  is 
the  filing  fee  and  $500.00  is  the  tax  at  l/20th  of  one  percent 
on  $1,000,000.00,  which  is  the  aggregate  [978]  par  value  of 
the  preferred  shares. 

Q.  What  is  the  date  of  that  document,  sir?  A.  The  filing 
notice  receipt  is  dated  November  28,  1950. 

Q.  Mr.  Kantrowitz,  by  New  York  State  corporation  law, 
is  your  office  required  to  file  a  certified  photostated  copy  of 
any  authorization  you  may  issue  with  the  County  Clerk  in 
the  County  in  which  the  office  of  the  corporation  is  located  ? 
A.  By  statute,  the  Department  of  State  is  required  to  file  a 
photostat  certified  copy  of  the  certificates  filed  with  it  with 
the  proper  County  Clerk. 

Q.  Was  that  done  in  the  case  of  Starrett  Television  Cor¬ 
poration,  to  your  knowledge?  A.  To  the  best  of  my  knowl¬ 
edge  it  was,  yes. 

Mr.  Hantman :  No  further  questions. 
Cross-examination  by  Mr.  Williams. 

Q.  Mr.  Kantrowitz,  as  I  understood,  you  you  said  it  was 
on  March  2,  of  1948,  that  the  original  certificate  of  incor¬ 
poration  was  filed  by  the  General  Television  Corporation ;  is 
that  right?  A.  That  is  right.  Our  records  so  indicate. 

Q.  And  it  was  then  some  four  or  five  months  later  that 
the  name  of  General  Television  Corporation  was  changed 
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[979]  to  Starrett  by  an  appropriate  certificate  of  change  of 
name;  is  that  correct?  A.  That  is  right. 

Q.  So  that  the  Starrett  Television  Corporation  as  of 
August,  1948,  was  operating  under  the  charter  or  the  cer¬ 
tificate  of  incorporation  that  theretofore  had  been  issued  to 
General  ?  A.  I  presume  it  was  the  legal  effect  of  it,  yes.  It 
was  the  same  corporation  which  had  changed  its  name. 

Q.  Well,  now,  the  corporate  charter  of  General  gave  them 
the  right  to  issue  200  shares  of  stock,  did  it  not?  A.  The 
certificate  of  incorporation  of  General  Television  Corpora¬ 
tion  authorized  the  Corporation  to  issue  200  shares,  all  with¬ 
out  par  value. 

1775  Q*  200  no  par  value  shares:  is  that  right?  A.  That  is 
right. 

Q.  And  it  didn’t  in  any  way  delineate  or  define  in  any 
way  what  kind  of  stock  that  would  be,  did  it?  A.  It  did  not 
further  classify  it. 

Q.  It  didn’t  say  that  it  should  be  200  common  shares  or 
200  preferred  shares,  it  simply  said  200  no  par  value  shares ; 
is  that  correct?  A.  That  is  true,  sir. 

Q.  And  that  was  the  certificate  of  incorporation  under 
which  Starrett  was  operating  throughout  1948,  and 

[980]  1949,  is  that  right?  A.  Yes. 

Q.  Throughout  early  1950?  A.  Yes. 

Q.  Did  you  bring  here,  sir,  correspondence  preliminary 
to  the  change  effected  in  November,  1950?  A.  Between 
whom? 

1776  Q.  Prior  to  the  change  of  November,  1950,  there  was  con¬ 
siderable  correspondence  between  your  office  and  the  office 
of  Mr.  Harry  Mandell.  the  lawyer  for  Starrett,  was  there 
not?  A.  I  do  not  know,  sir. 

Q.  Didn’t  you  bring  correspondence  here  with  you  relat¬ 
ing  to  the  certificate  of  change  that  you  have  identified  as 
Government’s  Exhibit  33-A?  A.  No,  sir. 
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Q.  Do  you  know  whether  there  is  such  correspondence  in 
your  files?  A.  I  think  there  was  certain  correspondence  in 
our  files  but  as  to  whether  it  is  exactly  what  you  refer  to,  I 
don’t  know. 

Q.  Did  you  receive  a  subpoena  from  the  Government  to 
produce  certain  records  here  ?  A.  No,  sir.  It  is  a  subpoena 
address  to  the  head  of  the  Corporation  Division,  not  refer¬ 
ring  to  the  documents. 

[981, 982,  983]  Q.  Who  was  it  that  told  you  to  bring  these 
three  exhibits  that  you  brought  here?  A.  The  exhibits  were 
not  brought  bv  me.  Thev  were  alreadv  furnished  to  the 
United  States  Attorney’s  office. 

Q.  Who  Avas  it  who  told  you  to  bring  the  material  that  you  ^77g 
did  bring  here,  sir?  A.  On  Sunday  at  three  o’clock,  I  was 
informerd  that  Mr.  Sidney  Gordon,  who  was  the  Deputy 
Secretarv  of  State,  was  verv  ill  and  couldn’t  come  here. 

This  file  was  in  his  possession  and  X  got  it  from  him  at  the 
station  and  brought  it  with  me. 

Q.  What  does  that  file  relate  to?  A.  The  file  contains,  if 
I  may - 

The  Court :  Does  it  have  anything  to  do  with  the  is¬ 
sue  that  we  are  trying,  if  you  know?  Ts  it  personal 
papers  of  Mr.  Gordon? 

The  Witness :  Thev  are  letters  addressed  to  the  De- 
partment  with  reference  to  the  documents  which  have 
been  here  but  thev  are  dated  in  1952  and  1953. 

The  Court:  Ts  there  a  date  prior  to  November  of  1779 
1950? 

The  Witness:  No,  I  have  no  document  prior  to  that. 

By  Mr.  Williams. 

Q.  Do  you  know  why  the  materials  relating  to  the  year 
1950  were  not  in  that  file,  sir?  A.  I  do  not. 
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[984]  Q.  Did  you  have  any  conversation  with  Mr.  Gordon 
as  to  why  the  materials  of  1952  and  1953  are  in  that  file? 
A.  1  didn’t  have  anv  conversation  with  him.  We  had  been 
discussing  this  matter  on  and  off  for  over  a  year  now.  We 
have  been  subpoenaed  more  than  once  in  this  case. 

Q.  Didn't  Mr.  Hantman  ask  you  on  direct  examination 
whether  there  was  anything  in  your  file,  an  amendment  of 
the  corporate  charter  of  the  Starrett  Television  Corpora¬ 
tion  prior  to  November,  1950? 

The  Court:  The  question  was,  had  he  made  an  ex¬ 
amination  of  the  corporate  records. 

1781  The  Witness:  [  remember  no  such  question. 

By  Mr.  Williams. 

Q.  Didn’t  he  ask  you  whether,  then  as  1  will  adopt  his 
Honor’s  suggestion,  whether  you  made  an  examination  to 
determine  whether  there  was  anvthing  in  vour  files  contain- 
ing  information  about  the  proposed  certificate  of  amend¬ 
ment  which  was  ultimately  filed  on  November  28,  1950?  A. 
I  don’t  remember  the  exact  wording  of  Mr.  Hantman’s 
question. 

Q.  Did  you  examine  the  file  before  you  came  down  here? 
A.  Yes.  We  have  no  such  thing  as  a  file,  as  you  refer  to.  T 
would  prefer  to  clarify  that  point : 

As  a  certificate  comes  in  for  filing,  it  is  stamped,  [985] 
and  a  record  of  it  is  kept  on  a  card,  which  you  may  have 
noticed  1  referred  to.  That  is  the  record  of  the  paper.  The 
only  thing  that  we  keep  is  this  record  and  the  original 
certificates  filed. 

Q.  Don’t  you  keep  correspondence  between  a  corporation 
and  the  Secretary  of  State  at  Albany  relating  to  a  proposed 
amendment?  A.  Correspondence  is  kept  in  our  office  for  a 
period  of  two  years. 
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Q.  Did  you  make  any  examination  or  investigation  to 
determine  whether  there  was  in  existence  any  correspond¬ 
ence  from  Starrett  to  your  office  about  the  certificate  of 
amendment  of  1950?  A.  I  did  not,  sir. 

Q.  You  did  not?  A.  No. 

Q.  Do  you —  A.  T  am  talking  now  of  the  period  prior  to 
1952. 

Q.  Do  you  know  whether  there  is  in  your  office  now  any 
correspondence  between  Starrett  Television  Corporation  or 
any  agent  thereof  and  any  employee  of  the  Secretary  of 
State’s  office  in  Albany?  A.  Prior  to - 

Q.  Prior  to  November,  1950?  A.  I  do  not,  sir. 

[9861  Q-  Can  you  make  a  determination  for  us  by  tele-  1784 
phone  over  the  luncheon  recess  whether  there  is  such  cor¬ 
respondence?  A.  T  believe  if  \  am  permitted  to  talk  to  the 
United  States  Attorney,  T  could  then  advise  you  quicker. 

You  can  be  present  at  that  conversation. 

The  Court:  T  don’t  think  it  is  quite  that  broad.  The 
gentleman  has  taken  the  stand  and  identified  three 
documents,  and  has  testified  the  papers  are  destroyed 
two  years  from  receipt,  and  his  connection,  as  I  under¬ 
stand  from  the  records,  began  in  1952. 

You  have  laid  a  foundation,  if  you  have  secondary 
proof  of  the - 

Bif  Mr.  Williams. 

1785 

Q.  Did  you —  A.  May  I  say  this:  T  don’t  know  whether 
vou  want  this  on  record. 

We  started  to  get  subpoenaes  here  over  a  year  ago  and 
it  may  be  that  that  particular  correspondence  was  kept 
out  during  the  time.  That  is  why  can’t  answer. 

Q.  That  is  what  I  was  going  to  ask  you,  Mr.  Kantrowitz. 

You  didn’t  destroy  correspondence  between  the  Secretary’s 
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office  and  Starrett  after  you  received  subpoenaes  on  this 
matter,  did  you?  A.  Definitely  not. 

Q.  Well,  then,  you  received  subpoenaes  over  a  [987]  year 
ago  on  this  matter,  didn’t  you? 

The  Court:  The  witness’  point  may  be  well  taken. 

Whv  don’t  vou  confer  with  the  District  Attornev? 
»  *  • 

If  there  is  any  indication  there,  T  am  sure  they  will  be 
turned  over.  If  not,  a  notice  to  produce  will  produce 
them  for  you. 

Mr.  Williams:  Do  you  have  such  correspondence, 
Mr.  Hantman? 

Mr.  Hantman :  I  mav  have  some  records,  Air.  Wil- 
1737  liams.  1  don’t  know  where  they  are.  T  don’t  have  the 
correspondence  that  you  refer  to. 

The  Court:  You  will  have  time  after  the  recess. 

Mr.  Hantman :  I  will  be  glad  to  look  during  the 
luncheon  recess. 

Mr.  Williams:  I  don’t  want  the  witness  excused,  if 
the  Court  please. 

The  Court :  Oh,  no,  we  will  take  care  of  that. 

Anything  further  of  the  witness? 

Mr.  Margiotti :  I  want  to  ask  him  a  few  questions. 

Cross-examination  by  Mr.  Margiotti. 

Q.  Air.  Kantrowitz,  you  have  testified  that  by  authority 
given  under  authority  of  the  State  of  New  York  on  Novem- 
1788  ber  28,  1950,  Starrett  Television  Company  was  authorized 
to  issue,  I  believe  you  said,  10,000  shares  of  preferred  stock 
at  $1.00  par  value;  is  that  right?  [988]  A.  $100.00  par 
value. 
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Q.  Oh,  $100.00. 

Now,  in  your  State,  although  the  par  value  is  $100.00,  pre¬ 
ferred  stock,  the  corporation  may  sell  that  preferred  stock 
by  a  vote  of  the  Directors  either  above  or  below  par  value? 
A.  If  T  am  asked  for  a  judicial  opinion  I  would  say  that  our 
statute  provides  that  shares  having  par  value  may  not  be 
sold  below  the  par  value. 

Q.  Do  you  know  that  or  are  you  just  volunteering  a  pro¬ 
fessional  opinion  now?  A.  That,  sir,  is  my  professional 
opinion  from  a  reading  of  the  statutes. 

Q.  Do  you  know  what  the  practice  is  among  corporations? 
A.  I  am  not  qualified  to  answer  that. 

Q.  You  are  not  qualified  to  answer  that. 

Do  vou  have  a  statute  that  vou  sav  vou  have  read;  do 
vou  have  it  before  you  so  we  can  read  it,  too?  A.  T  haven’t 
it  before  me. 

Q.  And  while  you  are  getting  that  other  information, 
would  you  mind  getting  some  information  on  that  statute? 
A.  I  will  be  happy  to  if  you  will  permit  me  to  examine  the 
stock,  the  corporation  law,  and  the  general  corporation  law 
of  the  State  of  New  York. 

T989]  Q.  All  right. 

Mr.  Kantrowitz,  prior  to  November  of  1950.  hadn’t  the 
Starrett  Television  Company  made  an  application  for  the 
issuance  of  pref erred  stock  and  it  was  returned  to  the  attor¬ 
ney  sending  it  to  you  because  it  wasn’t  in  proper  form?  A. 
T  so  understand,  sir. 

Mr.  Margiotti :  May  T  have  that  copy,  please?  I 
think  vou  have  it  here. 

By  Mr.  Margiotti. 

Q.  When  you  say  you  so  understand,  from  whom  do  you 
understand  it  in  that  manner? 
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Mr.  Williams:  You  have  got  it,  Mr.  Hantman. 

Mr.  Margiotti :  Mr.  Hantman,  I  think  you  have  it. 

Well,  somebody  has  it  because  it  was  referred  to  in 
this  trial. 

The  Court :  It  has  been  referred  to  in  the  evidence. 
The  Court  recalls  it. 

By  Mr.  Margiotti. 

Q.  I  show  you  now  Government’s  Exhibit  No.  5,  which  is 
a  certificate  of  amendment  of  incorporation  of  the  Starrett 
Television  Company.  Did  you  ever  see  that  before?  A. 
^2  I  did  not,  sir. 

Q.  Did  you  know  it  was  in  existence  until  you  say  you 
so  learned?  A.  Well,  the  process  of  my  learning  took  quite 
a - 

[990]  Q.  What  is  that?  A.  The  process  of  my  learning 
took  quite  a  while.  We  discussed  this  matter,  as  I  say, 
during  the  last  year,  and  this  paper  contains  handwriting 
of  a  gentleman  whom  T  can  refer  to,  a  researcher  in  our 
office,  Frank  Mahar. 

Q.  Had  you  discussed  that  paper  with  him?  A.  This  par¬ 
ticular  paper,  no,  but  I  know  that  this  paper - 

Q.  With  whom  did  you  discuss  it?  A.  Mr.  Gordon  and 
Mr.  Slutsky  of  our  office. 

Not  this  particular  paper,  the  fact  that  this  paper,  that 
is,  a  draft,  shall  T  call  it,  of  the  certificate  of  amendment, 
1794  had  been  in  our  office  prior  to  the  date  of  filing,  and  T  be¬ 
lieve  we  had  understood  it  had  been  returned  for  correction. 

That  is  what  T  wanted  to  talk  to  the  United  States  Attor¬ 
ney  about. 

Q.  Did  you  know  that  this  certificate  of  amendment  or 
certificate  of  incorporation  provided  for  the  issuance  of  a 
number  of  shares,  to  be  increased  from  200  shares  of  no 
par  value  to  200  shares  no  par  value  and  200  shares  no  par 
value  preferred:  did  you  know  that?  A.  I  didn’t  know  it 
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then.  I  have  never  seen  this  certificate,  this  paper,  before 
you  showed  it  to  me. 

Q.  Well,  look  at  it,  and  see  if  that  isn't  the  case,  [991] 
paragraph  4-G?  A.  This  certificate  of  amendment. 

Q.  Yes.  A.  In  the  case  that  the  corporation  seeks  to  in¬ 
crease  the  200  shares  no  par  value,  which  it  was  then  author¬ 
ized  to  issue,  to  200  shares  no  par  value  common  and  200 
shares  no  par  value  preferred. 

Q.  The  only  difference  that  that  would  make  in  the  issu¬ 
ance  of  the  capital  stock  was  an  additional  200  shares  of 
preferred  stock,  no  par  value?  A.  That  is  true. 

Q.  Now,  then,  when  was  that  certificate  filed  in  your 
office?  A.  The  certificate  was  never  filed  in  our  office.  1795 

Q.  Well,  when  was  it  received  in  your  office?  A.  T  don’t 
know,  sir. 

Q.  Well,  it  was  received  in  your  office,  wasn’t  it?  A.  Tt 
was  received  in  our  office. 

Q.  How  do  you  know  it  was  received  in  your  office.  A. 

There  appears  on  the  hack  of  the  certificate  some  penciled 
notations  which  T  recognize. 

Q.  And  what  is  that  penciled  notation?  A.  It  is  a  copy  of 
our  searching  record. 

Q.  Whose  notation  is  it,  did  you  say?  A.  Tt  is  in  the 
handwriting  of  a  researcher  in  our  [992]  office  whose  name 
is  Frank  Mahar. 

Q.  Would  it  be  Frank  Mahar’s  duty  to  search  for  in¬ 
formation  that  would  be  used  by  the  Secretary  of  State  in 
issuing  the  certificate  of  amendment?  A.  Tt  is  the  duty  of 
Frank  Mahar  and  the  Searching  Bureau  of  our  Division  to 
search  our  records  and  indicate  on  all  certificates  which 
come  in  for  filing  the  name  of  the  corporation  and  certain 
information  vrhich  we  require  in  examining  the  certificate. 

Q.  Now,  at  the  time  this  certificate  was  filed,  have  you  any 
information  from  the  certificate,  or  otherwise,  this  certifi¬ 
cate  of  increase  of  number  of  shares  of  the  company,  as  to 
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the  date  when  it  was  received  in  your  office?  A.  The  cer¬ 
tificate,  first  of  all,  was  never  filed,  and  there  is  no  indication 
on  the  certificate  as  to  when  it  was  received. 

Is  there  a  date  on  the  certificate  as  to  when  it  was  exe¬ 
cuted?  A.  The  certificate  speaks  for  itself,  sir. 

Q.  Yes,  sir,  I  appreciate  that.  A.  It  appears  to  have  been 
executed  on  the  1st  day  of  November,  1949. 

Q.  1949,  November  1st. 

Now,  is  there  any  correspondence  in  your  office  relative 
to  the  receipt,  action  thereon,  or  correspondence  with  the 
[993]  person  who  sent  the  certificate  to  you?  A.  I  do  not 
know. 

3799  Q*  Now,  while  you  are  discussing  these  other  matters  with 
Mr.  Hantman  and  Mr.  Hitz,  please  get  that  information, 
too,  if  you  can.  A.  I  will  try,  certainly. 

Q.  So  far  as  you  are  personally  concerned,  you  had  never 
seen  this  certificate  until  I  showed  it  to  you?  A.  No,  sir. 

Q.  Do  you  mean  to  say  that  Mr.  Hantman  didn’t  show  it 
to  you  before  you  went  on  the  stand?  A.  No,  sir. 

Q.  Now,  it  is  in  evidence  in  this  case,  that  this  certificate, 
although  dated  November  1st,  1949,  was  returned  to  the 
sender  because  of  inaccuracies,  or  some  objection  filed  by 
your  Department,  as  to  the  contents  thereof,  or  the  manner 
in  which  it  was  presented,  I  don't  know  which. 

Will  you  look  at  that  certificate,  and  from  your  position 
that  vou  sav  vou  have  held,  tell  me  whether  vou  know  whv 
it  was  returned?  Is  there  anything  defective  about  it?  A. 
I  would  prefer  to  see  the  letter  with  which  it  was  returned. 

Q.  Well,  without  the  letter.  I  want  to  know  from  you 
as  an  expert.  A.  I  am  not  qualified  as  an  expert. 

[994]  Q.  What  did  you  say  you  are? 

What  did  you  say  you  are  ? 

The  Court:  He  said  he  was  not  qualified  as  an 
expert. 
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By  Mr.  Margiotti. 


1801 


Q.  Well,  what  did  you  say  you  are,  though?  What  is 
your  position?  A.  T  am  the  Associate  Counsel  to  the  Corpo¬ 
ration  Division. 

Q.  Well,  wouldn't  you  know  as  Associate  Counsel?  A.  If 
X  am  given  time  to  examine  the  certificate  T  will  he  glad  to 
tell  you  what  T  believe  is  wrong  with  it. 

Q.  All  right,  well,  look  at  it.  A.  May  T  make  some  mark¬ 
ings  on  this? 

Q.  Make  them  on  a  separate  sheet  of  paper. 

We  will  give  you  a  separate  sheet.  Here,  make  some 
notes. 

Now,  what  imperfections  did  you  find  in  Government’s 
Exhibit  No.  5? 

You  made  some  notes.  A.  The  first  that  1  find  is  that  the 
form  of  certificate  is  not  in  accordance  with  Sections  36  and 
37  of  the  Stock  Corporation  Law  as  amended. 

Q.  Pardon  me,  sir.  Would  you  mind  letting  me  correct 
that  question  ?  A.  The  form  of  the  certificate - 

[995]  Q.  Let  me  correct  that  question.  T  have  called  this 
a  Government  exhibit.  Tt  has  been  marked  Defendant's 
Exhibit  Freidus  No.  5. 

Oh,  it  is  6.  I  have  a  little  difficultv  seeimr,  vour  Honor. 

•  *  • 

T  thought  it  was  a  5  but  I  guess  it  is  a  6. 

*  i 

Now  go  ahead.  A.  The  form  in  which  the  certificate  was 
drawn  was  not  in  accordance  with  the  requirements  of 
Sections  35,  36  and  37  of  the  Stock  Corporation  Law  of  the 
State  of  New  York. 

Q.  Let’s  take  one  at  a  time: 

Does  the  State  of  New  York  furnish  a  prescribed  form 
or  is  that  a  form  prescribed  by  the  statute?  A.  Tt  is  a  form 
prescribed  by  the  statute.  The  language  of  the  certificate 
is  dictated  by  the  section. 

Q.  In  other  words,  any  person  filing  such  a  certificate 
should  follow  the  language  of  the  certificate?  A.  The  sec¬ 
tions.  ! 
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Q.  What  was  the  language  that  was  not  followed?  A. 
The  statute  now  requires - 

Q.  Not  now  requires;  then  required.  A.  At  the  time  of 
the  submission  of  that  document,  which  was  in  1949  or  1950, 
whenever  it  was,  the  statute  required  that  the  new  text  of 
the  particular  amended  part  of  the  certificate  be  included. 

[996]  Certain  paragraphs  and  statements  in  that  certifi¬ 
cate  were  no  longer  required  by  our  statute  and  should 
have  been  omitted. 

Q.  In  other  words,  it  had  something  in  it  that  wasn’t 
necessary?  A.  Partly. 

Q.  But  everything  in  it  that  was  necessary?  A.  No. 

Q.  Well,  now,  what  was  missing  that  was  necessary?  A. 
Would  you  permit  me  to  go  on? 

Q.  What  is  that?  A.  Tf  you  will  permit  me  to  go  on ? 

Q.  Oh,  absolutely.  If  l  cut  you  off,  T  beg  your  pardon, 
Mr.  Kantrowitz :  I  didn’t  intend  to.  A.  The  first  part  that 
is  not  in  the  certificate  is  a  statement  of  the  text  of  the  pro¬ 
vision  with  reference  to  the  new  shares  to  be  authorized.  In 
my  opinion,  it  should  have  had  a  statement  that  paragraph 
so  and  so  of  the  certificate  of  incorporation  is  amended  to 
read  as  follows;  and  then  contain  the  language  which  was 
to  be  substituted  for  the  paragraph. 

Q.  If  you  had  the  old  certificate  and  you  had  this  certifi¬ 
cate,  von  would  have  all  that  was  required  ?  A.  Prettv  much 
all. 

Q.  Certainly,  because  you  could  compare  the  two. 

[997]  All  right,  what  else  was  wrong  with  it?  A.  There 
is  a  language  in  paragraph  4  which  is  not  authorized,  the 
latter  part  of  that  paragraph  has  no  authority  in  our  stat¬ 
ute. 

Q.  What  is  that?  A.  Tf  you  will  permit  me  to  look  at  that 
paper  T  will  read  it  to  you. 

Q.  Yes,  I  will  be  very  happy  to.  A.  No  authority  for  the 
inclusion  of  a  statement  which  reads: 
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“which  bv  authorization  of  the  Board  of  Directors 
of  the  corporation  as  provided  for  in  the  certificate  of 
incorporation  was  issued  and  sold  at  $1.00  per  share." 

No  authority  for  the  inclusion  of  such  statement  in  the 
certificate. 

Q.  In  other  words,  it  was  surplusage,  as  lawyers  call  it, 
more  than  is  necessary?  A.  I  wouldn’t  characterize  it  as 
surplusage.  It  was  not  authorized  by  the  statute. 

Q.  Well,  it  was  more  than  was  necessary?  A.  It  may  have 
been. 

Q.  It  didn’t  do  any  harm  to  put  that  in,  did  it?  A.  T  don’t 
know  whether  it  did  any  harm  or  not,  sir.  IgQg 

Q.  Well,  in  your  Department,  what  harm  would  it  do 
[998]  if  it  was  in  there?  A.  Not  to  our  department,  none  at 
all. 

Q.  All  right. 

Now,  what  else  was  wrong  with  it?  A.  There  is  a  state¬ 
ment  in  paragraph  9,  subdivision  (a). 

Q.  "Reading?  A.  Reading: 

“The  preferred  stock  shall  be  entitled  to  cumulative 
dividends  thereon  at  the  rates  to  be  fixed  by  the  Board 
of  Directors  from  time  to  time  and  priority  to  the  pay¬ 
ment  of  dividend  on  the  common  stock.” 

Q.  What  is  wrong  with  that?  A.  The  law  of  the  State  of 
New  York  as  interpreted  by  our  Department  indicates  that  1309 
there  must  be  a  definite  dividend  inserted  in  the  certificate. 

The  amount  of  the  dividend  on  a  preferred  stock  may  not  be 
left  to  the  discretion  of  the  Board  of  Directors,  especially  if 
it  is  cumulative. 

Q.  But  certificates  may  be  issued  at  a  rate  provided  it  is 
named  in  the  certificate  of  incorporation  or  the  amendment 
and  it  can  be  made  cumulative?  A.  Yes,  but  the  dividend 
rate  must  be  in  the  certificate,  must  be  stated  in  the  certifi¬ 
cate. 
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Q.  I  see.  In  other  words,  in  this  particular  case,  [999] 

the  rate  of  dividend  was  not  fixed  in  the  certificate  or  stated 

in  the  certificate?  A.  That  is  right,  sir. 

Q.  What  else  is  there  wrong  with  it,  now?  A.  That  seems 

to  be  the  principal  objections. 

Q.  That  is  the  principal  objections. 

Now,  did  you  know  that  this  certificate  was  prepared  by 

a  lawver  named  Harrv  Mandell?  A.  Well,  I  see  his  name 

on  the  back  there,  and  the  name  on  the  back  of  the  other 

certificate  is  also  Harry  Mandell. 

Q.  Don’t  you  know  in  the  preparation  of  certificates  of 

this  kind  bv  the  numerous  lawyers  vou  have  in  New  York 
•  •»  » 

1811  State  that  they  are  all  prepared  differently  so  far  as  word¬ 
ing  is  concerned  by  various  lawyers?  A.  T  presume  so,  yes. 

Q.  Isn’t  that  your  experience?  A.  Yes. 

The  Court:  That  will  be  quite  a  broad  question  to 
ask  this  gentleman.  You  have  got  what,  50,000  lawyers 
in  New  York,  New  York  State? 

Mr.  Margiotti :  What  is  that  ? 

The  Court :  I  would  assume  there  are  50,000  lawyers 

in  New  York  State.  I  would  hardly  believe - 

Mr.  Margiotti:  Well,  that  is  50,000  more  than  they 
[1000]  need.  They  have  a  lot  of  them  there. 

The  Court :  How  many  lawyers  do  you  have  in 
New  York? 

The  Witness:  I  haven’t  the  faintest  idea. 

1812 

By  Mr.  Margiotti. 

Q.  Do  you  know  from  your  experience  in  receiving  these 
certificates  from  time  to  time  that  they  are  worded  differ¬ 
ently  by  various  lawyers?  A.  Yes. 

Q.  Now,  then,  for  the  reasons  that  you  have - 

Do  you  know  whether  the  reasons  you  have  stated  are  the 
reasons  involved  in  a  return  of  the  certificate?  A.  No. 
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Q.  I)o  you  know  how  long:  the  certificate  was  with  your 
department,  how  long  you  held  it  and  studied  it  before  you 
returned  it?  A.  Actually,  T  don’t  know,  hut  T  can  tell  vou 
the  practice  of  our  department. 

Q.  T  don’t  want  the  practice;  I  want  this  particular  case. 

A.  In  this  particular  case  T  don’t  know.  T  did  not  see  the 
certificate  before  today. 

Q.  Tf  you  have  got  the  letter  of  transmittal  that  came  with 
the  certificate  and  the  letter  of  transmittal  in  which  you  re¬ 
turned  it,  you  would  have  those  dates?  A.  T  presume  you 
would,  sir. 

r  1 001 1  Q.  And  your  letter  of  transmittal  ordinarily 
would  contain  the  reasons  for  the  return  of  the  certificate?  13X4 
A.  It  would,  sir. 

Q.  In  other  words,  the  Starrett  Television  Corporation 
made  an  abortive  attempt  to  change  its  charter  so  as  to 
provide  for  200  shares  of  preferred,  no  par  stock?  A.  T 
don’t  know,  sir. 

Q.  Well,  it  didn’t  work.  A.  Tt  was  not  filed,  Mr. 
Margiotti. 

Q.  Tt  was  not  filed?  A.  You  tell  me  that  this  is  the  certifi¬ 
cate  that  was  submitted,  T  know  nothing  about  the  certifi- 

*  cate. 

Q.  Assuming  this  is  the  one  that  was  submitted.  A.  Then 
T  believe  if  that  was  the  paper  that  was  submitted,  it  was 
returned  for  correction,  for  change. 

>  Q.  All  right. 

„  Tn  other  words,  then,  there  was  an  abortive  attempt  made 

by  the  defendant  company  either  through  its  attorney  or 
directly  to  make  its  change  to  provide  for  the  issuance  of 
200  shares  of  preferred  stock,  non  par,  as  of  the  1st  day  of 
November  1949?  A.  It  would  appear  to  be  so. 

^  Mr.  Margiotti :  That  is  all. 

The  Court:  Anything  further? 

Mr.  Hantman:  Yes,  we  have  some  redirect,  if  we 
may. 
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[1002]  Mr.  Williams :  Your  Honor,  I  will  have  addi¬ 
tional  cross-examination  perhaps  after  I  have  seen  the 
file  which  Mr.  Hantman  is  going  to  show  me. 

The  Court:  You  may  go  ahead  with  your  redirect, 
and  we  will  close  that  end  of  it. 

Redirect  examination  by  Mr.  Hantman. 

Q.  Mr.  Kantrowitz,  Mr.  Williams  asked  you  about  Gov¬ 
ernment’s  33-C  in  evidence,  with  respect  to  the  first  para¬ 
graph  which  provided  for  one  kind  of  stock;  is  that  correct, 
sir?  A.  Yes. 

*  Q.  And  it  didn’t  delineate  in  Government’s  33-C  what 
kind  of  stock  that  was,  did  it?  A.  Not  classified  stock. 

Q.  Well,  now,  when  you  have  one  class  of  stock  author¬ 
ized  for  a  corporation  in  New  York  State,  sir,  what  kind  of 
stock  is  that  usuallv?  A.  Unclassified  stock. 

Q.  There  is  no  distinction  for  type,  is  there?  A.  I 
wouldn’t  classify  a  certificate  as  one  kind  or  another  unless 
the  corporation  does. 

Q.  With  respect  to  33-A,  what  was  the  change  in  stock 
authorization  provided  for  in  that  certificate?  A.  This 
certificate  increases  the  previously  [1003]  authorized 
shares  and  1  note  from  the  certificate  that  it  calls  the 
previously  authorized  shares,  200  shares  of  common  stock. 
That  stock  is  to  be  increased  to  200  shares  of  common  stock 
and  10,000  shares  of  preferred  stock  at  a  par  value  of  $100 
1818  each. 

Q.  And  that  is  dated  when,  sir?  A.  That  certificate  is 
dated  the  24th  dav  of  November,  1950. 

Q.  And  that  request  for  certificate  amendment  was  ap¬ 
proved  by  your  office  November  28,  1950,  was  it?  A.  That 
certificate  was  approved  for  filing  in  our  office  on  November 
28,  1950. 

Q.  So  that  it  changes  from  200  of*  common  to  200  common 
and  10,000  preferred  at  $100  a  share;  is  that  correct?  A. 
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Yes.  The  first  time  the  designation  “common”  appears  in 
these  certificates  is  in  this  certificate  of  amendment.  The 
original  certificate  of  incorporation  does  not  classify  the 
shares  as  common. 

Q.  Now,  with  respect  to  the  document  Mr.  Margiotti  ques¬ 
tioned  you  about,  Defendant  Freidus  Exhibit  No.  6  for 
Identification,  which  document  T  now  hand  you,  was  that 
certificate  of  amendment  ever  approved  by  your  office?  A. 
It  was  not,  sir.  Tt  was  not  approved  for  filing. 

Q.  Yes. 

Now,  can  you  tell  us - 

[1004]  Mr.  Margiotti:  We  will  admit  that. 

Ry  Mr.  H  ant  man. 

Q.  Can  you  tell  us,  Mr.  Kantrowitz,  what  your  office 
practice  is  where  a  certificate  or  an  amendment  to  the  cer¬ 
tificate  of  the  articles  of  incorporation  is  defective  on  its 
face?  A.  We  return  it  to  the  submitting  attorney  with  a 
letter  enumerating  the  corrections  that  are  required. 

Q.  How  soon  do  you  generally  do  that?  A.  Usually  the 
day  it  arrives. 

Mr.  Hantman:  No  further  questions. 
Recross-examination  by  Mr.  Williams. 

Q.  Mr.  Kantrowitz,  when  you  use  the  term  “no  par  value 
stock,”  do  vou  mean  that  the  stock  can  be  sold  for  anv 
amount;  is  that  not  right?  A.  Not  for  any  amount.  There 
is  no  stated  amount,  value,  par  value. 

Q.  There  is  no  minimum  amount,  is  there,  by  law,  which 
it  can  be  sold?  A.  There  is  no  minimum  amount. 

Q.  When  you  use  the  term  “unclassified  stock,”  you  mean 
it  can  be  of  any  type,  do  you  know?  A.  Tt  means  that  it 
has  no  classification  in  the  certificate. 
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[1005]  Q.  In  the  common  stock  or  preferred  stock?  A. 

That  is  right,  or  any  other  name  or  any  other  designation. 

Mr.  Margiotti:  Mr.  Kantrowitz,  you  said  that  you 
usually  return  it  the  day  it  arrives.  You  don’t  say  that 
that  is  what  occurred  in  this  case,  do  you? 

The  Witness:  I  can  only  answer  that,  sir,  when  I 
talk  to  the  Attorney  General  and  the  attorneys. 

Mr.  Margiotti :  I  say,  you  don’t  say  that  that  is 
what  happened  in  this  certificate? 

The  Witness:  At  present  I  don’t  say  that. 

Mr.  Margiotti :  You  can  only  say  so  if  you  had  a 
copy  of  the  letters  of  transmittal  both  ways? 

The  Witness :  That  is  right. 

Mr.  Margiotti :  Thank  vou.  That  is  all. 

The  Court :  Now  we  are  about  to  take  our  customary 
luncheon  recess,  until  1 :45. 

Tn  view  of  what  has  transpired,  Mr.  Kantrowitz,  you 
are  entitled  to  discuss  this  phase  of  your  testimony 
with  the  District  Attornev  and  if  necessarv,  with  the 
defense  lawver. 


[1007]  Afternoon  Session — 1:45  P.  M. 

Thereupon,  Isidore  Kantrowitz  resumed  the  stand  and 
testified  further  as  follows: 

The  Court:  Mr.  Williams,  I  believe  you  had  some 
questions. 

Mr.  Williams:  I  haven’t  seen  the  letters  vet,  vour 
Honor. 

The  Court:  I  thought  you  were  going  to  take  the 
opportunity  at  the  recess  hour. 

Mr.  Williams:  1  was  here  waiting  for  them,  your 
Honor. 
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Mr.  Hantman:  We  were  here,  too,  your  Honor. 

The  Court:  Well,  now,  gentlemen,  are  there  any 
letters  that  bear  upon  the  question  of  -whether  or  not 
efforts  were  made  to  amend  this  charter  before  Novem¬ 
ber  28,  1950? 

Mr.  Hantman :  Yes,  your  Honor. 

The  Court:  Turn  them  over  to  the  defense  and  let 
them  look  at  it. 

Mr.  Williams:  Are  there  any  others,  Mr.  Hantman? 

Mr.  Hantman :  Not  to  my  knowledge. 

Mr.  Williams:  Would  you  mark  this  Defendant 
Freidus  No.  10  for  Identification? 

(The  document  referred  to  was  marked  Defendant  1826 
Freidus’  Exhibit  No.  10  for  Identification.) 

Mr.  Williams:  And  this  is  Defendant  Freidus’  No. 

11  for  Identification. 

T100S]  (The  document  referred  to  was  marked  De¬ 
fendant  Freidus’  Exhibit  No.  11  for  Identification.) 

Recross-examination  (resumed)  hy  Mr.  Williams. 

Q.  Mr.  Kantrowitz,  I  am  handing  you  Defendant  Freidus' 
Exhibit  No.  11  for  Identification,  which  purports  to  be  a 
letter  from  the  Department  of  State  of  New  York  to  Mr. 

Harry  Mandell,  a  lawyer  on  Fifth  Avenue  in  New  York 
City.  It  is  signed  by  Mr.  Victor  Wirth,  the  assistant  coun¬ 
sel  to  the  Secretary  of  State.  I  ask  you  whether  or  not 
you  had  ever  seen  that  letter,  sir,  before?  A.  Before  today, 
no. 

Q.  Before  today?  A.  No. 

Q.  You  saw  it  during  the  recess  for  the  first  time?  A. 

That  is  right. 


The  Court:  What  is  the  date  of  the  letter? 
Mr.  Williams:  That  is  dated  March  23. 
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The  Witness:  1950. 

Mr.  Hitz:  Is  that  your  number - 

Mr.  Williams:  That  is  No.  10. 

The  Court:  March  23,  1950? 

Mr.  Williams:  Yes,  sir. 

By  Mr.  Williams. 

[1009]  Q.  Now  I  want  to  hand  you,  Mr.  Kantrowitz,  De¬ 
fendant  Freidus’  Exhibit  No.  11  for  Identification,  which 
purports  to  be  a  letter  to  Mr.  Harry  Mandell,  a  lawyer  at 
565  Fifth  Avenue  in  New  York,  likewise  signed  by  Victor 
Wirth,  and  ask  you  whether  you  have  ever  seen  that  letter 
before  today?  A.  I  did  not. 

Q.  You  were  shown  these  letters  during  the  recess  for 
the  first  time?  A.  That  is  right. 

The  Court :  Mr.  Williams,  to  get  the  record  straight, 
I  think  you  handed  the  witness  a  letter  that  you  desig¬ 
nated  Freidus  No.  11.  Isn’t  it  No.  10,  the  first  one? 

Mr.  Williams:  I  thought  I  had  said,  your  Honor, 
the  first  one  was  Defendant  Freidus’  No.  10. 

Mr.  Margiotti:  You  said  11.  No.  10  is  right. 

Mr.  Williams:  I  meant  No.  10, 1  am  sorry. 

The  Court :  The  first  one  shown  was  No.  10. 

Mr.  Williams:  The  second  was  No.  11. 

The  Court:  Dated  March  23,  1950  and  the  second 
is  No.  11,  and  dated  what? 

Mr.  Williams:  April  17,  1950. 

By  Mr.  Williams. 

Q.  Now  these  letters  indicate,  do  they  not,  Mr.  Kantro¬ 
witz,  that  both  on  March  22  of  1950  and  on  April  14  of 
1950  certificates  of  amendment  to  the  corporate  charter 
of  Starrett  [1010]  were  submitted  to  your  office  and  were 
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returned  the  next  day  because  of  some  deficiency  in  the 
form?  A.  True,  that  is  so. 

Q.  Is  that  so?  A.  Yes. 

Q.  Now,  did  you  see  a  letter  today  returning  to  Mr. 
Mandell  a  certificate  of  amendment  in  the  month  of  Novem¬ 
ber,  1949?  A.  I  did  not. 

Q.  Did  you  at  any  time  prior  to  today  see  in  the  files 
of  your  office,  and  when  I  use  the  term  your  office,  I  mean 
the  Secretary  of  State’s  office  of  New  York,  copies  of  these 
letters?  A.  Those  letters,  no. 

Q.  Do  you  know  whether  there  are  copies  of  these  letters 
in  the  files  of  your  office  ?  A.  There  are  not. 

Q.  There  are  not?  A.  No.  ^gg2 

Q.  And  you  made  an  examination  to  find  these,  did  you, 
sir?  A.  Well,  T  phoned  Mr.  Gordon  at  our  office,  as  T  ad¬ 
vised.  He  is  home  ill,  and  T  asked  him  whether  we  had  the 
1950  correspondence  in  our  files  and  he  advised  me  that 
they  had  long  been  destroyed  under  our  two-year  rnl o. 

Q.  Now  each  of  these  letters  of  transmittal  from  Mr. 

[1011]  Wirth  to  Mr.  Mandell  tell  Mr.  Mandell  that  he  has 
been  guilty  of  some  formal  defect  in  the  preparation  of  the 
certificate  of  amendment;  is  that  correct?  A.  Advised  him 
that  the  certificate  was  not  in  accordance  with  the  stat¬ 
ute. 

Q.  And  after  this  letter  of  March  23,  1950,  which  has 
been  numbered  Freidus  10  for  Identification,  was  sent  out, 
Mandell  returned  a  certificate  of  amendment  with  changes 
in  it  to  your  office,  did  he  not?  A.  The  second  letter  shows  1S33 
that  a  certificate  of  amendment  was  received  on  April  14, 

1 950. 

Q.  Mr.  Hantman  didn’t  show  to  you  during  the  recess,  1 
take  it,  any  correspondence  between  Mandell  and  the  Sec¬ 
retary  of  State’s  office  from  November  of  ’49  to  March  of 
’50?  A.  No,  T  saw  no  such  correspondence. 

Q.  And  those  records  up  at  the  Secretary  of  State’s  office 
in  Albany  in  the  normal  course,  you  say,  would  have  been 
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destroyed  after  two  years?  A.  That  is  right.  We  keep 
two  years  correspondence. 

Q.  Do  you  know  whether  in  this  particular  instance  the 
correspondence  on  the  Starrett  Television  Corporation  was 
flagged  to  be  held  when  subpoenas  went  out  for  the  grand 
jury  investigating  this  matter?  A.  I  do  not  know,  sir. 

Q.  So  you  aren’t  able  to  tell  us  here  this  afternoon 
[1012]  whether  in  fact  the  other  correspondence  in  this 
matter  has  been  destroyed  or  whether  it  is  still  in  exist¬ 
ence?  A.  I  cannot  tell  vou  because  T  do  not  know  whether 
there  was  any  correspondence. 

Q.  Well,  you  know  that  there  was  correspondence,  at 
least  this  much,  do  you  not,  having  seen  these  letters  ex¬ 
hibited  to  you  during  the  luncheon  recess  for  the  first  time 
by  Mr.  Hantman?  A.  Those  letters  T  identified. 

Q.  Mr.  Wirth  is  in  your  office,  is  he  not?  A.  He  is. 

The  Court:  Anything  further,  gentlemen? 

Mr.  Margiotti :  Yes,  your  Honor. 

Further  recross-examination  by  Mr.  Margiotti. 

Q.  Mr.  Kantrowitz,  this  morning  you  testified  that  this 
certificate,  marked  Defendant’s  Exhibit  No.  6,  had  been 
returned  either  to  Mr.  Mandell  or  to  the  Starrett  Television 
Company ;  is  that  right,  the  one  that  you  had  in  your  hand  ? 
A.  All  I  testified  to,  as  I  believe,  is  that  this  certificate  was 
in  our  office,  had  been  submitted  to  our  office. 

Q.  Had  been  submitted  to  your  office?  A.  Submitted  to 
our  office. 

Q.  And  returned?  A.  And  presumably  returned. 

[1013]  Q.  And  with  a  letter  setting  forth  the  defects  ap¬ 
pearing  on  the  certificate?  A.  With  a  letter  advising  them. 

Q.  Have  you  seen  a  copy  or  the  original  or  a  photostat 
of  the  letter  returning  the  certificate  during  the  noon  re¬ 
cess?  A.  I  did  not  see  any  letter  which  T  could  identify  as 
having  gone  back  with  that  certificate. 
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Q.  Did  you  see  any  letters  other  than  the  two  that  you 
had  been  shown  by  Mr.  Hantman  ?  A.  I  saw  copies  of  two 
letters  which  appear  to  have  been  sent  to  our  office  and  of 
which  these  two  appear  to  be  the  answers. 

Q.  Appear  to  be  the  originals?  A.  This  appears  to  be 
the  original  of  the  answer. 

Q.  In  other  words,  you  saw  the  two  that  Mr.  Williams 
has  shown  you  now*  as  produced  by  Mr.  Hantman  and  two 
copies  of  two  other  letters?  A.  Which  were  addressed  to 
the  Department. 

Mr.  Margiotti:  May  we  see  the  two  copies  of  the 
two  other  letters  which  the  witness  sawT? 

By  Mr.  Margiotti. 

Q.  Now,  did  you  have  called  to  your  attention  by  Mr. 
Hantman  or  anyone  else  over  the  telephone  in  the  contact 
with  your  office  any  letter  which  was  a  transmittal  letter  of 
the  return  of  this  certificate  marked  Defendant  Freidus’ 
Exhibit  No.  6?  [1014]  A.  No. 

Q.  Subsequent  thereto,  after  this  certificate  went  out,  as¬ 
suming  that  it  went  out  as  you  say  it  did,  Mr.  Mandell  sent 
you  another  certificate;  is  that  right?  A.  Mr.  Mandell,  ac¬ 
cording  to  this  correspondence,  submitted  three  separate 
certificates,  two  of  which  were  returned  with  those  letters 
and  one  of  which  is  on  file. 

Q.  Well,  just  in  order  to  have  the  chronological  order  of 
these  matters,  the  original  certificate  w*as  dated  November 
1,  1949,  and  that  is  the  one  that  was  returned  and  subse¬ 
quent  thereto  Air.  Mandell  did  send  you  a  corrected  certifi¬ 
cate,  as  he  thought  it  was  corrected?  A.  Mr.  Mandell  did 
submit  to  us  a  certificate  on  March  22,  and  another  one  on 
April  14,  both  of  1950. 

Q.  Well,  then,  this  certificate  that  was  submitted  to  you, 
what  became  of  it?  This  is  a  second  certificate.  A.  Which 
certificate  are  you  referring  to,  Mr.  Margiotti? 
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Q.  I  am  not  referring  to  this  one  here  that  was  returned. 
This  is  Freidus  Exhibit  No.  6.  I  am  referring  to  the  one 
they  sent  you  prior  to  March  23, 1950.  A.  I  cannot  assume 
that  any  certificate  was  sent  to  us  prior  to  March  22,  1950. 

Q.  Can  you  assume  the  correctness  of  your  own  letters? 
A.  My  first  letter,  I  believe,  is  dated — or  our  first  letter  is 
dated  March  23,  1950. 

[1015]  Q.  First  answer  my  question,  please.  Can  you 
assume  the  correctness  of  your  own  letters  that  go  out  over 
the  signature  of  Victor  Wirtli  from  the  Department  of 
State,  Division  of  Corporations?  Can  you  assume  the  cor¬ 
rectness  of  that?  A.  Yes. 

1841  Q-  Well,  according  to  this  letter,  and  1  am  going  to  ask 
vou  to  look  at  it  to  refresh  vour  memory,  isn’t  it  true  that 
Mr.  Wirtli  acknowledged  the  receipt  of  a  letter  of  March  22, 
1950,  and  also  acknowledged  the  receipt  of  a  certificate  of 
increase  of  the  number  of  shares  and  change  of  statement 
respecting  capital  of  the  Starrett  Television  Company  pur¬ 
suant  to  Section  36  of  the  Stock  Corporation  Act?  A.  Yes. 
With  this  letter  there  was  enclosed  a  certificate  which  was 
received  by  our  office  with  a  letter  of  March  22. 

Q.  Now,  did  you  see  that  certificate?  A.  No,  sir. 

Q.  That  was  certificate  No.  2,  so  far  as  we  are  concerned 
in  this  trial?  A.  i  don’t  know  whether  it  is  No.  1  or  No.  2, 
but  it  was  the  certificate  that  was  enclosed  in  the  letter. 

Q.  Well,  it  can’t  be  No.  5,  6  or  No.  3  because  it  is  the 

1842  se('on^  one  *n  order.  A.  T  don’t  know  it  is  the  second  one. 
There  is  nothing  in  our  file  which  shows  that  our  certificate 
was  received  before  or  after.  1  can’t  chronologically 
place  it. 

[1016]  Q.  Well,  you  notice  that  that  date,  the  date  of  that 
execution,  was  November  1,  ’49?  A.  True. 

Q.  And  while  you  can’t  place  it,  it  was  returned  and  you 
say  that  there  was  a  letter  accompanying  the  return  of  the 
certificate,  a  transmittal  letter,  don’t  you?  A.  Tf  that  letter 
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was  received  by  mail,  it  was  returned  by  mail.  It  may 
have  been  presented  in  person. 

Q.  Well,  did  you  know  whether  it  was  presented  in  per¬ 
son  or  returned  by  mail?  A.  I  do  not,  sir. 

Q.  Do  you  know  whether  there  was  a  letter  of  transmit¬ 
tal  returning  Freidus  Exhibit  No.  6?  A.  I  do  not,  sir. 

Q.  Well,  now,  this  letter  says  that  there  is  now  received 
a  new  certificate,  another  certificate.  A.  A  certificate. 

Mr.  Hantman :  May  it  please  the  Court,  I  don’t  like 
to  interrupt  Mr.  Margiotti,  but  the  Government  is  more 
than  pleased  to  offer  in  evidence  the  two  Freidus  ex¬ 
hibits  which  Mr.  Williams  has  tendered  to  permit  Mr.  ^344 
Margiotti  to  make  whatever  use  he  cares  to  make  of  it 
with  this  witness. 

Mr.  Margiotti:  Well,  at  the  proper  time - 

The  Court :  Go  ahead,  gentlemen.  Proceed  in  your 
own  way. 

By  Mr.  Margiotti. 

[1017]  Q.  But  so  far  as  this  letter  is  concerned,  it  does 
refresh  your  memory  that  in  March  of  1950  your  Depart¬ 
ment  got  another  certificate  other  than  the  one  referred  to 
hereofore,  marked  Defendant’s  Exhibit  6,  Freidus  Exhibit 
6?  A.  I  cannot  so  testify. 

Q.  But  it  does  acknowledge  the  receipt  of  a  letter  of 
March  22,  doesn’t  it?  A.  Yes.  1845 

Q.  Enclosing  a  certificate  of  increase  of  number  of  shares 
and  change  of  statement  respecting  the  capital  of  the  Star- 
rett  Television  Corporation,  doesn’t  it?  A.  It  does. 

Q.  And  it  is  pursuant  to  Section  36  of  the  Stock  Corpo¬ 
ration  Law?  A.  Yes,  sir. 

Q.  And  that  is  one  of  the  things  that  you  had  found  ob¬ 
jection  to?  A.  Yes,  sir,  that  our  office  had  found  objection 
to,  Mr.  Wirth. 
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Q.  No,  that  you  found  objection  to.  Do  you  have  any 
record  that  your  office  found  that  objection?  A.  Mr.  Mar- 
giotti,  I  looked  at  that  certificate  and  I  found  certain  ob¬ 
jections  to  that  certificate. 

Q.  When?  A.  This  morning. 

[1018]  Q.  Exactly,  but  did  your  office  find  any  such  ob¬ 
jections?  You  said  your  office  found  objections.  A.  I  did 
not  say  that. 

Q.  I  thought  you  did.  Didn’t  you  say  that  a  moment  ago  ? 
A.  1  said  to  this  certificate. 

Q.  I  make  mistakes,  too,  and  you  may  be  right  and  I  may 
be  wrong.  A.  All  I  can  say  is  that  this  letter  indicates  that 

1847  ft  certificate  was  received  by  us  and  was  returned. 

Q.  And  was  returned,  and  the  certificate  that  came  with 
this  letter  was  returned  to  Mr.  Mandell,  wasn’t  it?  A. 
Yes,  sir. 

Q.  This  letter  refreshes  your  memory  on  that,  or  at  least 
this  letter  is  a  part  of  your  records,  official  records?  A. 
1  recognize  the  signature  of  Mr.  Wirth  and  it  certainly  did 
come  out  of  our  office. 

Q.  All  right,  then,  you  got  a  second  certificate  and  you 
sent  it  back?  A.  After  this  one? 

Q.  No,  no:  in  connection  with  this.  A.  You  are  charac¬ 
terizing  it,  sir,  as  a  second  certificate. 

Q.  Well,  you  got  a  certificate  with  this  letter:  it  may 
have  been  a  fifth  one.  A.  Yes. 

1848  [1019]  Q.  All  right. 

The  Court :  Let’s  get  the  record  straight.  The  gen¬ 
tleman  on  the  stand  testified,  as  the  Court  recalls  it, 
that  he  had  no  recollection  of  the  certificate  identified 
as  Freidus  No.  6.  That  he  was  asked  what  the  pro¬ 
cedure  was  and  he  said  that  under  the  procedure,  where 
defects  were  found  it  would  be  returned  within  a  day. 
Now  von  mav  take  either  view  of  it.  Tt  is  consistent 
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with  his  testimony  that  either  the  letter  of  the  22nd 
refers  to  Freidus  No.  6  or  there  is  a  second  certificate 
to  which  it  referred,  either  way. 

By  Mr.  Margiotti. 

Q.  Well,  anyhow,  yon  got  a  certificate?  A.  Yes,  sir. 

Q.  For  a  second  time  at  least,  because  you  had  one  be¬ 
fore?  A.  I  don’t  know  whether  we  had  it  before.  That  is 
what  I  am  trying  to  make  clear. 

Q.  Well,  you  may  have  gotten  the  same  one  back  cor¬ 
rected  or  you  may  have  gotten  a  new’  one?  A.  It  may  have 
been  this  one.  This  one  may  have  been  submitted  before 
or  this  one  may  have  been  submitted  after. 

Q.  Well,  anything  may  have  happened;  you  don’t  know? 
A.  I  wouldn’t  say  that.  I  know  that  the  particular  certifi¬ 
cate  was  in  our  office,  the  defendant’s  exhibit;  that  there 
was  a  certificate  which  accompanied  this  letter,  and  this 
letter  refers  to  a  certificate  which  wTas  returned,  w’hicb  cer¬ 
tificate  [1020]  w’as  received  in  our  office  with  a  letter  of 
March  22.  I  can’t  identify  the  two  certificates  as  one. 

Q.  All  right.  You  don’t  know  wThat  certificate  it  was  that 
was  received  in  accordance  with  this  letter?  A.  No,  sir. 

Q.  And  you  don’t  know —  A.  Except  from  the  description 
of  the  letter. 

Q.  You  don’t  know*  v’hether  it  v’as  the  original  certificate 
corrected  or  v’hether  it  w’as  a  new  certificate?  A.  True,  sir. 

Q.  But  it  wras  a  certificate?  A.  It  was,  sir. 

Q.  And  it  referred  to  changes  in  the  capital  structure  of 
that  company,  didn’t  it?  A.  It  did,  sir. 

Q.  Now,  in  this  letter,  certain  instructions  vTere  given  to 
the  lawyer  as  to  w’hat  should  be  done  in  order  to  comply 
with  Section  56  of  your  Corporation  Act?  A.  There  w’as 
certain  information  given  to  him  in  that  letter,  advising 
him  as  to  how  the  new  certificate  should  be  drawn. 
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Mr.  Margiotti:  I  will  mark  this  Freidus  Exhibit 
No.  12. 

(The  document  referred  to  was  marked  Freidus’  Ex¬ 
hibit  No.  12  for  Identification.) 

By  Mr.  Margiotti. 

[1021]  Q.  Now  at  the  time  you  received  the  letter  of 
March  22,  1950,  which  enclosed  the  certificate,  as  is  said  in 
this  official  letter,  you  have  seen  a  carbon  copy  of  a  letter 
that  was  sent  to  you  in  connection  with  that  certificate, 
haven’t  you?  A.  Yes. 

Q.  And  that  is  Exhibit  12,  Freidus  Exhibit  12:  is  that 
right?  A.  Yes,  sir. 

Q.  And  this  letter  is  a  transmittal  letter  of  the  certifi¬ 
cate  referred  to  in  your  official  letter?  A.  It  appears  to 
be  a  copy  of  a  letter  which  enclosed  the  certificate  which 
we  returned  on  the  23rd. 

Q.  And  in  this  letter  you  said  that  if  the  certificate  were 
in  proper  form,  to  file  it  and  send  them  a  bill  for  the  filing 
fees  and  whatever  other  costs  there  are,  taxes,  in  connec¬ 
tion  with  same?  A.  Yes,  sir. 

Q.  Now  this  is  a  letter  we  have  just  now  received  from 
the  District  Attorney?  A.  Yes,  sir. 

Q.  All  right,  a  copy  of  a  letter.  A.  A  copy  of  a  letter. 

Mr.  Hitz:  Mr.  Margiotti,  would  you  care  to  give 
that  last  exhibit  an  identification  number? 

Mr.  Margiotti:  Tt  has  already  been  given  Freidus 
No.  12. 

[1022]  Mr.  Hitz:  Oh,  has  it  been? 

Mr.  Margiotti :  Yes. 

Mr.  Hitz:  Thank  you.  And  the  date  of  it,  Mr. 
Margiotti  ? 
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Mr.  Margiotti:  The  date  of  it  is  March  22,  and  the 
date  of  the  letter  from  the  Department  of  State  re¬ 
turning  the  certificate  is  March  23,  1950. 

Mr.  Hitz:  Thank  vou. 

* 

By  Mr.  Margiotti. 

Q.  Now  you  have  produced  Freidus  Exhibit  No.  11.  This 
is  the  original  of  your  letter?  A.  It  is  an  original  of  a 
letter  written  by  our  Department. 

Q.  Do  you  recognize  it  as  a  part  of  your  files?  A.  I  rec¬ 
ognize  it  as  a  letter  which  had  been  written  from  our  office, 
not  a  part  of  our  files. 

Q.  Well,  you  would  keep  a  copy,  so  far  as  your  files  are  1856 
concerned,  for  two  years?  A.  That  is  right. 

Q.  And  tli  is  letter  was  written  by  you  in  reply - - 

Mark  this,  please,  Freidus  Exhibit  No.  13  for  Identifica¬ 
tion. 

(The  document  referred  to  was  marked  Freidus’  Ex¬ 
hibit  No.  13  for  Identification.) 

Q.  (Continued)  — in  reply  to  Defendant’s  Exhibit  13, 
Freidus;  is  that  right?  You  can  look  at  both  of  them. 

[1023]  A.  Defendant’s  Exhibit  11  appears  to  be  an  answer 
to  a  letter  which  we  received,  a  copy  of  which,  I  believe  is 
the  letter  of  April  14,  Defendant’s  Exhibit  13. 

Q.  Well,  this  Exhibit  13  is  one  that  has  just  been  pro¬ 
duced  at  our  request?  A.  That  is  right.  1857 

Q.  And  this  letter  shows  that  there  was  a  certificate  for 
the  increase  in  the  number  of  shares  of  capital  stock  of  the 
Starrett  Television  Company  sent  to  you  for  filing  purposes, 
together  with  a  certified  check  in  the  sum  of  $35?  A.  Yes, 
sir. 

Q.  And  so,  for  the  third  time,  you  got  a  certificate  of 
incorporation  covering  amendments?  A.  There  was  a 
certificate  received  with  this  letter  of  April  14. 

Q.  And  that  would  be  the  third  time  at  least? 
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The  Court:  You  can  answer  the  best  way.  The  wit¬ 
ness  has  no  direct  knowledge  of  it. 

The  Witness:  I  don’t  know  if  it  was  the  third,  the 
fifth,  or  the  seventh. 

By  Mr.  Margiotti. 

Q.  in  other  words,  there  may  have  been  other  times  that 
you  know  nothing  about!  A.  True,  sir. 

Q.  And  in  reply  thereto  came  this  original  letter,  and 
1 1024]  again  that  certificate  was  rejected  by  the  Department 
of  State  because  it  didn’t  comply  with  the  law?  A.  Yes, 
sir. 

1859  Q.  Now  do  you  know  of  any  more  rejections  of  certifi¬ 
cates  presented  to  you  by  Mr.  Mandell?  A.  1  do  not,  sir. 

Q.  And  it  was  subsequent  to  this  that  the  certificate  was 
issued,  that  it  was  filed,  that  has  been  referred  to  by  the 
Government  as  having  been  filed  on  November  2S,  1950? 
A.  Yes,  sir. 

Q.  And,  as  1  recall  it.  you  said  that  there  were  10,000 
shares  at  a  par  value  of  $100  a  share  ?  A.  That  is  right. 

Q.  And  you  don't  know  whether  there  were  any  other 
abortive  actions  or  attempts  made  by  Mandell  to  file  an 
amended  certificate  of  incorporation,  do  you?  A.  No,  sir. 

Q.  There  could  have  been:  vou  wouldn't  know?  A.  Pos¬ 
sible. 

Q.  Now  then,  do  you  know  whether  the  other  two  certifi- 

1860  ca?es — whether  they  were  the  original  or  whether  they  were 
new  certificates,  the  attempt  to  amend  the  certificate  of  in¬ 
corporation  was  to  the  effect  that  200  shares  of  preferred 
stock,  non-par,  were  to  be  issued:  do  you  know  that?  A. 
No,  sir. 

[1025]  Q.  Or  don’t  you  know?  A.  No,  sir. 

Q.  You  don't  know  that.  But  the  first  time  that  you 
know  of  10,000  shares  to  be  issued  of  $100  par  value  was  in 
the  certificate  that  appeared  on  or  about  November  28, 
1950?  A.  Yes,  sir. 
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Q.  Now,  under  your  laws  of  the  State  of  New  York,  if 
the  company  wants  authorization  to  issue  preferred  stock, 
it  doesn’t  mean  that  the  stock  has  to  be  sold;  it  simply  asks 
for  power  to  do  so;  isn’t  that  right?  A.  It  seems  authority 
to  issue  it. 

Q.  That  is  right.  Therefore,  under  that  certificate  that 
was  filed,  so  far  as  the  S'tarrett  Television  Company  is  con¬ 
cerned,  it  could  have  issued  $339,000  of  preferred  stock  and 
kept  the  balance  in  the  treasury,  treasury  stock,  not  sold, 
unissued?  A.  1  am  sorry,  I  don’t  understand  your  ques¬ 
tion,  Mr.  Margiotti. 

Q.  Well,  although  they  had  the  power  to  issue  10,000 
shares  of  preferred  stock  at  $100  a  share,  if  it  were  all 
sold  it  would  mean  a  million  dollars,  wouldn’t  it?  A.  That 
is  right. 

Q.  Under  your  law  they  are  not  required  to  sell  it  all, 
are  they?  A.  No,  sir. 

[1026]  Q.  They  could  use  part  of  that  stock  unissued; 
they  could  issue  part  of  it?  A.  Yes,  sir.  i 

Q.  And  the  remaining  issue  remains  in  the  treasury, 
doesn’t  it?  A.  True,  sir. 

Q.  In  other  words,  so  far  as  the  Starrett  Television  Com¬ 
pany  is  concerned,  they  could  have  issued  $339,000  of  stock 
for  any  purpose  that  the  directors  saw  fit  and  to  keep  the 

balance  in  the  treasure  if  thev  so  desired?  A.  If  thev  so 

»  «  * 

desired,  yes,  sir.  This  w*as  just  authority  to  issue  a  maxi¬ 
mum  amount.  They  could  have  issued  less.  Q 

Q.  That  is  right,  that  is  correct. 

Mr.  Margiotti :  Now,  are  there  any  other  letters, 

Mr.  Hantman,  that  you  haven’t  produced  in  connection 
herewith  ? 

The  Witness :  Are  you  asking  me  or  Mr.  Hantman  ? 

Mr.  Margiotti :  I  am  asking  Mr.  Hantman. 

Mr.  Hantman:  No,  sir,  I  have  no  documents. 
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By  Mr.  Maryrotti. 

Q.  Did  you  see  any  other  documents  in  connection  here¬ 
with  except  the  ones  that  were  originally  produced  by  Mr. 
Williams  and  the  two  that  were  produced  subsequently  at 
my  request  by  Mr.  Hantman?  A.  Those  are  the  only  four 
letters  I  was  shown  during  the  noon  recess. 

****** 

[102S]  The  Court:  Let  them  be  assigned  Govern- 
ment  numbers  and  received  in  evidence. 

(Defendant  Freidus*  Exhibits  No.  10,  11,  12,  and  13, 
previously  marked  for  identification,  were  assigned 
Government  Exhibits  No.  34,  35, 36,  and  37  and  received 
in  evidence.) 

The  Court :  Is  there  anything  further  from  Mr.  Kan¬ 
trowitz? 

Mr.  Hantman:  Yes,  your  Honor,  if  you  will  indulge 
me  just  one  moment. 

Redirect  examination  by  Mr.  Hantman. 

Q.  Mr.  Kantrowitz,  do  you  recall  when  you,  I  say  you, 
I  mean  your  office,  got  the  first  subpoena  in  connection  with 
this  matter?  A.  No,  I  don’t. 

Q.  Can  you  tell  us  whether  or  not  it  was  more  than  two 
years  after  the  attempts  to  amend  S'tarrett’s  certificate? 

The  Court :  Wouldn't  that  be  a  matter  of  record  in 
the  file  of  the  case? 

Mr.  Hantman :  I  don’t  think  so,  your  Honor. 

The  Court:  It  should  be. 

The  Witness:  1  don’t  know. 

#■  O  #  *  #  * 
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[1031]  Charles  Falletty,  was  called  as  a  witness  by  and 
on  behalf  of  the  Government  and,  being  first  duly  sworn, 
was  examined  and  testified  as  follow’s: 

Direct  examination  hy  Mr .  Hantman. 

Q.  Will  you  give  us  your  name  and  occupation,  sir?  A. 
My  name  is  Charles  Falletty.  At  present  I  am  employed 
as  a  plant  controller. 

The  Court:  Would  you  spell  the  last  name? 

The  Witness:  F-a-l-l-e-t-t-y. 

By  Mr.  Hantman. 

Q.  Keep  your  voice  up,  sir,  so  that  his  Honor  and  the 
ladies  and  gentlemen  of  the  jury,  defendants,  and  their 
counsel  [1032]  can  hear  you. 

Will  you  tell  us  something  about  your  educational  and 
business  background,  sir?  A.  I  graduated  from  Lunt  Hope 
High  School  in  Mount  Hope,  West  Virginia,  in  1937  from 
a  commercial  course.  In  1939  I  graduated  from  National 
Business  College  in  Roanoke,  Virginia,  w’ith  a  Bachelor  of 
Commercial  Science  Degree  in  Accounting. 

From  1940  until  1942  1  was  employed  as  an  accountant 
at  the  Berkeley  Hospital  in  Berkeley,  West  Virginia.  Then 
from  1947  until  1949  I  was  employed  as  internal  auditor 
in  Traub-Lyons-Oppenheim,  Inc.,  in  New  York. 

From  1950,  in  July,  until  April  of  1951  I  was  employed 
as  general  accountant  and  chief  accountant  at  Starrett 
Television  in  New  York. 

From  June  of  1951  until  present  I  am  employed  as  plant 
controller  in  the  Mutual  Chemical  Company,  Jersey  City. 

Q.  As  chief  accountant  for  the  Starrett  Television  com¬ 
pany  during  1950,  over  what  period  of  1950  w’ere  you  so 
employed,  sir?  A.  From  July  until  April,  1951. 


1867 


1868 


1869 
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Q.  What  were  your  duties  with  Starrett  Television  as 
chief  accountant ?  A.  At  that  time  T  had  charge  of  the 
accounting  records,  prepared  financial  statements,  which 
consisted  of  the  profit  [1033]  and  loss  statement,  the  balance 
sheet,  and  cost  statements. 

Q.  To  whom  were  you  directly  responsible  in  this  posi¬ 
tion,  sir?  A.  Mr.  Raymond  Burnet,  president. 

Q.  Did  the  firm  of  Starrett  Television  Corporation  em¬ 
ploy  the  services  of  an  outside  accounting  firm  while  you 
were  there,  sir?  A.  Yes,  they  employed  the  J.  B.  Kass 

Co. 

Q.  What  individuals,  specifically,  of  that  firm  were  in 

1871  charge  of  the  Starrett  accounts  as  the  outside  accounting 
firm?  A.  In  July  when  I  went  there  Mr.  Ted  Schneider 
was  the  senior  accountant.  Then  later  along  in  Septem¬ 
ber,  1950,  Mr.  Ted  Feingold  took  over  his  position. 

Q.  You  know  Mr.  Freidus,  do  you  not.  Jacob  Freidus? 
A.  Yes,  1  do. 

Q.  Will  you  point  him  out,  sir?  A.  Mr.  Freidus  is  the 
third  gentleman  in  the  chair. 

Mr.  Hantman:  May  the  record  show  the  witness 
has  pointed  out  the  defendant  Freidus,  your  Honor? 

The  Court:  Yes. 

By  Mr.  Hantman. 

1872  Q.  To  your  knowledge,  Mr.  Falletty,  did  the  defendant 
Freidus  ever  confer  with  Mr.  Schneider  as  to  any  specific 
entries  or  accounts  included  in  the  corporate  books?  A. 
To  my  knowledge,  Mr.  Schneider  made  several  visits  [1034] 
during  July  to  see  Mr.  Freidus.  I  wasn’t  present  at  the 
meetings,  but  it  was  my  understanding  that  it  was  for  ac¬ 
counting  matters. 

Q.  When  you  say  July,  you  mean  July  of  what  year?  A. 
1950. 
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Q.  Were  you  as  chief  accountant  ever  advised  as  to  the 
results  of  any  of  these  conferences?  A.  No,  I  was  not. 

Mr.  Hantman:  If  your  Honor  will  indulge  me  a 
few  moments,  we  will  get  these  properly  marked. 

The  general  ledger  of  1949  is  being  marked  as  Gov¬ 
ernment’s  Exhibit  No.  38  for  Identification. 

i 

(The  ledger  referred  to  was  marked  Government’s 
Exhibit  No.  38  for  Identification.) 

Mr.  Hantman :  The  general  journal  for  1949  is  being 
marked  Government’s  Exhibit  No.  39  for  Identification. 

(The  journal  referred  to  was  marked  Government’s  1874 
Exhibit  No.  39  for  Identification.) 

Mr.  Hantman:  The  general  ledger  for  the  first  six 
months  of  1950  is  being  marked  Government’s  Exhibit 
for  Identification  No.  40. 

(The  ledger  referred  to  was  marked  Government’s 
Exhibit  No.  40  for  Identification.) 

Mr.  Hantman:  The  general  ledger  for  the  last  six 
months  of  1950  is  being  marked  Government’s  Exhibit 
No.  41  for  Identification. 

[1035]  (The  ledger  referred  to  was  marked  Govern¬ 
ment’s  Exhibit  No.  41  for  Identification.) 

Mr.  Margiotti :  What  is  that  you  say? 

Mr.  Hantman :  That  is  the  general  ledger  for  the 
last  six  months  of  1950.  That  is  being  marked  as  Gov¬ 
ernment’s  Exhibit  No.  41  for  Identification. 

The  general  journal  for  the  first  six  months  of  1950 
is  being  marked  Government’s  Exhibit  No.  42  for  Iden¬ 
tification. 

(The  journal  referred  to  was  marked  Government’s 
Exhibit  No.  42  for  Identification.) 
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Mr.  Hantman :  The  general  journal  for  the  last  six 
months  of  1950  is  being  marked  Government’s  Exhibit 
No.  43  for  Identification. 

(The  journal  referred  to  was  marked  Government’s 
Exhibit  No.  43  for  Identification.)  < 


1877 


Mr.  Hantman :  The  cash  disbursement  book  for  the 
year  1950  is  being  marked  Government’s  Exhibit  No. 
44  for  Identification. 

(The  cash  disbursement  book  referred  to  was  marked 
Government’s  Exhibit  No.  44  for  Identification.) 

Mr.  Hitz:  Did  you  say  that  was  the  first  half  of 
1950? 

Mr.  Hantman:  No,  for  the  year  1950. 


By  Mr.  Hawtmaw. 


Q.  I  would  like  you  to  examine  these  volumes  which  f 
[1036]  have  just  enumerated,  Mr.  Falletty,  and  tell  we 
whether  you  can  identify  them,  for  us?  A.  The  first  exhibit, 
No.  39,  is  the  general  journal  for  1949. 

Q.  Of  what  corporation,  sir?  A.  Of  the  Starrett  Tele¬ 
vision  Corporation. 

Exhibit  No.  43  is  the  general  ledger  of  the  Starrett  Tele¬ 
vision  Corporation  for  the  last  half  of  1950. 


1878  Mr.  Margiotti :  Is  that  ledger  or  journal? 

The  Witness:  General  journal. 

Mr.  Collins:  AVhat  was  39,  ledger  or  journal? 

The  Witness :  39,  the  first  one.  was  the  general - 

The  Court:  Why  don't  you  take  them  in  sequence, 
Mr.  Hantman,  so  we  don’t  get  the  numbers  mixed  up? 


** 
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By  Mr.  Hantman. 

Q.  With  reference  to  Government’s  Exhibit  No.  38  for 
Identification,  can  you  identify  that  volume  for  us,  sir?  A. 
No.  38  is  the  general  ledger  of  1949  of  the  Starrett  Televi¬ 
sion  Corporation. 

Q.  With  reference  to  Government’s  Exhibit  No.  39  for 
Identification,  can  you  tell  us  what  that  is,  sir?  A.  No.  39 
is  the  general  journal  of  Starrett  Television  Corporation 
for  1949. 

Q.  With  reference  to  Government’s  Exhibit  No.  40  for 
Identification,  sir,  can  you  tell  us  what  that  volume  is? 
[1037]  A.  No.  40  is  the  general  ledger  of  Starrett  Tele¬ 
vision  Corporation  for  1950.  This  took  in  the  first  six 
months  of  1950  only. 

Q.  With  reference  to  Government’s  Exhibit  No.  41  for 
Identification,  sir,  can  vou  identifv  that?  A.  No.  41  is  the 
general  ledger  for  the  second  half  of  1950  for  Starrett  Tele¬ 
vision  Corporation. 

Q.  With  reference  to  Government’s  Exhibit  No.  42  for 
Identification,  can  you  identify  that  volume,  sir?  A.  No. 
42  is  the  general  journal  for  the  first  six  months  of  1950. 
I  see  it  also  goes  up  through  July;  that  would  be  seven 
months,  of  the  Starrett  Television  Corporation. 

Q.  With  reference  to  Government’s  Exhibit  No.  43  for 
Identification,  can  you  tell  us  what  that  volume  is,  sir?  A. 
This  is  the  general  journal  taking  up  from  the  previous  one, 
through  the  rest  of  1950.  Tt  is  of  the  Starrett  Television 
Corporation. 

Q.  AYith  reference  to  Government’s  Exhibit  No.  44  for 
Identification,  sir,  can  you  identify  that  volume  for  us?  A. 
No.  44  is  the  cash  disbursements  book  of  the  Starrett  Tele¬ 
vision  Corporation  for  the  year  1950. 

Mr.  Hantman:  The  Government  will  tender  these 
exhibits  your  Honor.  1 


1879 


1880 


1881 
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The  Court :  Is  there  any  objection  ? 

Mr.  Margiotti :  Well,  of  course,  there  are  some  rec¬ 
ords  [1038]  there  previous  to  the  date  mentioned  in  the 
indictment. 

The  Court:  Yes,  I  appreciate  that.  So  far  as  the 
actual  proof  goes,  it  will  have  to  be  relevant.  1  assume 
they  are  being  offered  as  a  system  of  books  kept  during 
the  calendar  years  1949  and  1950. 

Mr.  Hantman:  Thev  are,  vour  Honor. 

Mr.  Williams:  So  long  as  they  are  being  offered  for 
that,  we  have  no  objection,  your  Honor. 

The  Court:  Well,  let  them  he  received. 

1SS3  (Government’s  Exhibits  No.  38,  39,  40,  41,  42,  43  and 

44,  previously  marked  for  identification,  were  received 
in  evidence.) 

The  Court:  It  is  so  close  to  our  recess  time  that  I 
think  we  will  take  it  at  this  time  rather  than  break  the 
continuity  of  the  testimony.  We  will  take  our  custom¬ 
ary  recess  of  ten  minutes,  ladies  and  gentlemen  of  the 
jury,  and  since  you,  Mr.  Falletty,  have  not  concluded 
vour  testimonv,  do  not  discuss  it  with  anv  of  the  attor- 
neys.  the  testimony  that  you  are  going  to  give,  until  you 

have  finallv  finished  with  the  entire  testimonv. 

•  • 

(A  short  recess  was  here  taken) 

By  Mr.  Hantman. 

1884 

Q.  Mr.  Falletty,  1  show  you  Government's  5  in  evidence, 
which  is  a  certified  check  in  the  sum  of  $15,000  to  the  RFC 
and  ask  vou  if  vou  can  find  anv  entrv  in  the  corporate  books 
covering  that  transaction?  [1039]  A.  Would  you  like  for 
me  to  point  that  out  in  the  books  ? 

Q.  Yes,  sir,  if  you  can  find  it  in  the  corporate  books. 

Mr.  Collins:  What  was  the  date  of  that? 

Mr.  Hantman:  July  27,  1950. 
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The  Witness :  This  check  is  entered  in  the  cash  dis¬ 
bursement  book  on  page  312,  under  the  date  of  July 
27,  Check  No.  9130,  to  the  Reconstruction  Finance  Cor¬ 
poration,  in  the  amount  of  $15,000. 

By  Mr.  Hantman. 


Q.  Mr.  Falletty,  did  you  ever  have  any  discussion  or  con¬ 
versation  with  either  defendant  concerning  this  check?  A. 
Yes. 

Q.  And  if  so,  will  you  tell  us  where  and  when  ?  A.  At  the 
end  of  the  month,  when  we  were  closing  the  books,  T  asked 
what  the  check  was  for. 

Q.  Who  did  you  ask,  sir?  A.  From  our  bookkeeper  and 

he  didn't  know  whv  the  check  had  been  issued. 

•• 


Mr.  Margiotti :  We  object  to  that. 

The  Court:  Yes,  that  is  hearsay,  ladies  and  gentle¬ 
men,  of  the  jury,  and  you  will  disregard  it.  The  ques¬ 
tion  was,  did  you  ask  either  of  the  two  defendants,  Mr. 
Freidus  or  Mr.  Knohl. 

The  Witness:  I  then  asked  Mr.  Freidus  what  dis¬ 
position  or  entry  we  should  make  of  the  check.  He  told 
me  that  we  should  carry  it  as  a  cash  on  hand.  I  then 
took  it  up  with  Mr.  Burnet.  Both  he  and  T  felt  that  it 
should  be  carried  as  cash  advances,  [1040]  and  it  was 
then  entered  in  such  an  account  in  our  general  ledger. 

By  Mr.  Hantman. 


1887 


Q.  And  this  conversation  with  Mr.  Freidus  took  place 
in  what  month,  sir?  A.  That  was  after  the  end  of  Julv. 

Q.  Of  1950?  A.  1950. 

Q.  Is  there  an  account  reflected  on  the  corporate  books 
of  Starrett  Television  Corporation  for  preferred  stock  as 
of  January  1,  1950?  A.  There  is  such  an  account. 
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Q.  And  in  what  amount  is  the  preferred  stock  indicated 
in  the  corporate  hooks,  sir?  A.  It  is  for  $339,800. 

Q.  Can  you  tell  us  from  your  examination  of  the  corpo¬ 
rate  books,  sir,  until  what  date  that  amount  of  preferred 
stock  was  carried  on  the  corporate  books?  A.  That  was 
carried  until  September  30,  of  1950. 

Q.  And  on  that  date,  sir,  September  30,  1950,  what  hap¬ 
pened  to  the  amount  that  was  credited  to  that  account  at 
that  time?  A.  The  entry  was  reversed,  which  would  have 
the  effect  of  taking  our  wiping  out  the  preferred  stock. 

Q.  And  where  was  the  $339,800  figure  which  had  previ¬ 
ously  been  credited  to  preferred  stock  entered?  [1041]  A. 
That  was  entered  against  the  loan  account  of  Jacob  Freidus 
and  Claire  Freidus. 

Q.  Are  there  any  supporting  entries  in  the  corporate 
books  of  Starrett  Television  for  that  reversal  or  that  trans¬ 
action?  A.  There  is.  The  general  journal  verifies  that. 

Q.  Will  you  see  if  you  can  find  that  in  the  general  journal, 
sir,  and  if  you  do  will  you  tell  us  the  entry  page  and  will 
you  read  the  entry  thereon?  A.  The  entry  is  number  950, 
adjustment  Xo.  5.  under  date  of  September  30,  1950. 

Q.  Will  you  tell  us  what  the  entry  is  with  respect  to  this 
reversal  of  the  $339,800  amount,  sir?  A.  T)o  you  want  me  to 
read  it,  the  entry? 

Q.  Yes,  sir,  read  it.  A.  There  is  a  debit  to  preferred  stock 
for  $339,800  and  a  credit  to  loans  payable  Jacob  Freidus 
and  Claire  Freidus,  with  explanation  to  reverse  entry  re¬ 
flecting  issuance  of  preferred  stock  in  December  1949. 

Q.  You  said  a  debit  to  preferred  stock  in  the  sum  of 
$339,800.  What  does  debit  mean?  A.  That  is  a  charge 
against  that  account  which  would  take  out  the  preferred 
stock. 

Q.  Tn  other  words,  you  remove  it  from  the  preferred 
stock  account?  [1042]  A.  Correct. 
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Q.  And  what  does  crediting  the  loans  payable  account, 

Jacob  and  Claire  Freidus,  mean?  A.  That  would  mean 
adding  back  to  the  amount  of  loans  in  their  account. 

Q.  Adding  that  sum  to  the  loans  payable  account;  is  that 
correct?  A.  Correct. 

Q.  Is  there  any  supporting  document  for  that  entry  in 
the  book?  A.  There  is  a  handwritten  page  dated  Septem¬ 
ber  30,  19f>0,  which  duplicated  the  preceding  entry  that  T 
just  read.  i 

Q.  Are  there  any  other  dates  at  the  top  of  that  page?;  A. 

Yes,  there  is.  There  is  a  date  of  October  2,  1950,  in  the 
upper  right-hand  corner. 

Q.  Whose  handwriting  are  those  supporting  entries  made  1892 
in?  A.  The  supporting  entries? 

Q.  Yes,  sir.  A.  They  are  made  in  the  handwriting  of  S. 
Theodore  Feingold. 

Q.  Who  is  he,  sir?  A.  He  was  the  accountant  from  J.  B. 

Kass  &  Co. 

Q.  And  the  entry  on  the  page  you  read  previously,  950, 
adjustment  No.  5  of  the  general  journal  of  1950,  whose 
[1043]  handwriting  are  those  entries  made  in?  A.  That  is 
in  the  handwriting  of  Maurice  Roberson,  the  bookkeeper. 

Q.  Who  is  Maurice  Roberson  ?  A.  He  was  the  bookkeeper 
at  Starrett  Television. 

Q.  Did  he  work  under  you?  A.  He  worked  under  my  su¬ 
pervision. 

Q.  Were  you  informed  by  either  of  the  defendants  or  ^g^g 
by  anyone  in  their  presence  why  this  change  was  made, 
that  is,  why  this  sum  of  $339,000  was  taken  out  of  pre¬ 
ferred  stock  and  put  back  into  the  loan  account  of  Jacob 
and  Claire  Freidus?  A.  T  was  not. 

Q.  By  the  way,  what  was  the  date  that  that  transaction 
occurred,  that  reversal?  A.  This  was  made  on  September 
30,  1950. 
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Q.  Did  you  know,  Mr.  Falletty,  that  RFC  investigators 
had  been  into  the  Starrett  plant  on  September  29,  1950? 
A.  Yes,  I  was  introduced  to  the  examiner. 

Q.  Did  you  ever  see  any  of  the  stock  certificates  covered 
by  the  preferred  stock  account  of  the  Starrett  Television 
Corporation  up  to  September  30,  1950?  A.  No,  I  did  not. 

Q.  I  want  to  direct  your  attention  to  the  surplus  account 
of  the  Starrett  Television  Corporation.  Can  you  tell  us, 
sir,  whether  or  not  there  is  one  or  more  than  one  surplus 
account  [1044]  listed  in  the  books  of  the  Starrett  Tele-, 
vision  Corporation  as  of  January  1,  1950?  A.  As  of  Jan¬ 
uary  1,  1950,  there  were  two  surplus  accounts  in  the  gen- 

1895  eral  ledger. 

Q.  What  were  those  two  accounts,  sir?  A.  I  would  pre¬ 
fer  to - 

Q.  Yes,  I  wish  you  would  refer  to  the  books  themselves. 

Mr.  Margiotti:  If  the  Court  please,  we  object  to 
this  line  of  evidence  for  the  reason  it  is  outside  the 
scope  of  the  indictment. 

The  Court:  I  will  be  more  interested  in  what  it 
shows  in  February  of  1950  rather  than  January.  I 
assume  this  is  preliminary;  you  are  going  to  connect 
it  up? 

Mr.  Hantman:  Yes. 

The  Court:  Subject  to  it  being  connected  up,  I  will 

1896  overrule  your  objection. 

Mr.  Margiotti:  Subject  to  it  being  connected  up 
with  the  alleged  charge  in  the  indictment? 

The  Court :  That  is  right. 

By  Mr.  Hantman. 

Q.  Will  you  tell  us  what  page  you  are  reading  from  and 
the  book  you  are  reading  from,  sir  ?  A.  I  am  reading  from 
the  general  ledger  of  1950.  The  first  account  is  designated 
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surplus,  and  on  January  1st  it  had  a  debit  or  a  deficit  bal¬ 
ance  in  this  account  of  $320,612.91.  [1045]  The  second  ac¬ 
count,  account  No.  65,  titled  Donated  Surplus,  had  a  credit 
balance  as  of  January  1,  1950,  of  $160,394.81. 

Q.  The  first  account  vou  read,  was  that  account  No.  64? 

A.  Yes. 

Q.  And  that  was  headed  as  what,  sir?  A.  Surplus. 

Q.  Can  you  tell  us,  sir,  how  that  surplus  account  differs 
from  account  65,  which  I  believe  you  indicated  was  donated 
surplus?  A.  Account  64,  surplus,  reflects  the  operating  loss 
to  the  dates. 

Q.  You  mean  the  loss  as  a  result  of  doing  business,  loss 
on  operations?  A.  Yes,  loss  of  operations.  1398 

Q.  What  does  account  65,  donated  surplus,  mean  ?  A. 
Donated  surplus  means  the  amount  that  was  donated  or 
given  to  the  corporation. 

Q.  As  of  July,  1950,  can  you  tell  us  from  examining  the 
corporate  books  whether  there  was  any  change  in  those 
figures?  A.  This  book  leaves  off  as  June  30.  I  will  have 
to  go  to  the  next  one.  What  date? 

Q.  Yes,  T  asked  you  whether  or  not  there  were  any 
changes  in  these  accounts  as  of  July  1,  1950.  A.  As  of  July 
1.  1950,  there  are  no  changes. 

Q.  Were  there  any  changes  in  the  donated  surplus  ac¬ 
count  [1046]  any  time  up  to  September  30,  1950?  A.  Fp 
to  September  30  there  were  none. 

Q.  How  about  as  of  September  30,  1950?  A.  September 
30 — as  of  8/31  there  was  an  additional  credit  of  $250,000 
to  donated  surplus,  and  the  second  entry,  September  30, 
was  on  February  28  an  additional  credit  of  $269,050. 

O.  Ts  there  anv  authorization  or  anv  authoritv  that  you 

V  •  •  •  • 

saw  with  respect  to  the  entry  made  on  September  30,  as 
of  2/28  for  the  entrance  of  the  sum  of  $269,050  to  the  do¬ 
nated  surplus  account?  A.  Yes,  that  entry  is  an  additional 
part  of  the  previous  September  30  entry  you  were  just 
speaking  of. 
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Q.  What  does  that  say,  sir?  A.  That  is  the  one  that 
started  with  the  debit  to  preferred  stock  and  credit  to  loan 
account. 

Q.  You  are  reading  now  from  the  general  journal  of 
1950,  entry  950,  adjustment  5,  is  that  correct?  A.  That 
is  correct. 

Q.  Will  you  tell  us  what  the  authorization  for  this  trans¬ 
fer  of  the  sum  of  $269,050  to  the  donated  surplus  account 
on  September  30,  as  of  February  2S?  A.  The  authorization 
was  also  on  the  handwritten  page,  which  is  the  third  of 
these  three  entries. 

Q.  What  does  that  entry  read,  sir  ?  A.  This  was  a  charge 
against  loans  payable  Jacob  Freidus  [1047]  and  Claire 
Freidus  for  $269,000  and  a  credit  or  an  addition  to  the  do¬ 
nated  surplus.  The  explanation  is  to  reflect  donation  made 
to  surplus  by  Jacob  Freidus  and  Claire  Freidus  on  Feb¬ 
ruary  28,  1950. 

Q.  I  show  you  Government’s  Exhibit  No.  24  in  evidence 
and  ask  you  whether  you  have  ever  seen  that  letter  before? 
A.  I  have  not  seen  this  letter  previous  to  our  consultation 
last  year  in  late  November,  I  think. 

Q.  Did  you  see  that  when  you  were  with  the  Starrett 
Television  Corporation?  A.  No,  I  did  not. 

Q.  At  any  time  during  your  association  with  them?  A. 

*Vr  ! 

>.0. 

Q.  Mr.  Falletty,  will  you  read  that  letter  over? 

Mr.  Falletty,  based  on  your  experience  as  an  accountant 
and  your  familiarity  with  the  corporate  books  of  Starrett 
Television,  what  authorization  does  that  letter  purport  to 
give  to  you  as  an  accountant?  A.  This  would  make  a  trans¬ 
fer  of  the  loan  account  in  the  sum  of  $269,050  as  of  May  3d 
to  donated  surplus. 

Q.  Is  there  a  loans  payable  account  for  the  Starrett  Tele¬ 
vision  Corporation?  A.  Yes,  there  was. 
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Q.  And  you  have  had  an  opportunity  earlier  today  to 
make  an  examination  of  the  loans  payable  account  from 
these  [1048]  books,  have  you  ?  A.  Yes,  I  have. 

Q.  And  from  your  examination  of  these  books,  are  you 
able  to  tell  us  what  the  total  of  the  loans  payable  account 
from  the  Starrett  Television  Corporation  was  as  of  Feb¬ 
ruary  2S,  1950  ?  A.  1  have  a  schedule  which  was  taken  this 
morning. 

Q.  Do  you  understand  my  question,  Mr.  Falletty?  In 
other  words,  what  the  book  showed  the  loans  payable  ac¬ 
count  of  the  Starrett  Television  Corporation  purports  to 
be  on  the  corporate  books  as  of  February  28,  1950.  A. 

There  are  three  loan  accounts  concerned  here.  The  first  19Q4 
one  is  the  loan  account  Jacob  Freidus  and  Claire  Freidus. 

Q.  What  account  number  are  you  reading,  sir,  and  from 
what  book,  so  that  counsel  will  be  able  to  follow  and  the 
record  will  bo  complete  ?  A.  This  is  from  the  general  ledger, 
the  first  half  of  1950.  The  book  shows  a  credit  of  $269,050 
in  account  41.  In  account  No.  43,  loans  and  Centaur  Credit, 
balance  as  of  February  28,  was  a  credit  balance  of 
$25,463.47,  and  in  account  45,  loans  Lehigh,  there  was  a 
credit  balance  of  $34,073.64. 

Q.  When  you  added  those  figures  up,  sir,  in  the  light  of 
subsequent  entries  in  the  books,  what  was  the  total  for  the 
loans  payable  as  of  February  28?  A.  From  the  account¬ 
ant’s  work  papers,  there  were  two  [1049]  adjustments 
made  to  these  loan  accounts  as  of  that  date.  1905 

Q.  As  a  result  of  the  adjustments,  what  did  you  find  in 
the  loans  payable  account  as  of  February  28,  1950,  to  be, 
sir?  A.  The  balance  then  became  $28,450.11. 

Q.  And  in  the  light  of  the  various  accounts  that  we 
have  been  discussing,  namely,  the  surplus  account  and  the 
preferred  stock  account,  can  you  tell  us  whether  or  not  that 
entry  in  the  corporate  books  is  correct?  A.  I  would  say 
it  wasn’t  at  that  date. 
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Q.  And  as  of  February  28,  1950,  sir,  in  the  light  of  what 
your  testimony  has  been  and  what  we  have  been  discussing, 
what  should  the  correct  figure  for  the  loans  payable  ac¬ 
count  of  Starrett  Television  Corporation  be  as  of  February 
28,  1950?  A.  It  should  have  been  $637,300.11. 

Q.  Can  you  tell  us  how  you  arrived  at  that  figure,  sir? 
A.  That  was  arrived  at  by  the  adjusted  balance  of 
$28,450.11,  adding  back  the  donated  surplus  entry  of 
$269,050,  and  also  the  preferred  stock  entry  of  $339,800, 
which  had  been  reversed  in  September. 

Q.  And  which  gives  you  a  total  of  what,  sir?  A. 
$637,300.11. 

1907 

Mr.  'Williams:  What  point  of  time  did  you  direct 
your  question  to,  February  28  of  1950.  Is  that  right? 

Mr.  Hantman:  Yes. 

[1050]  Mr.  Williams:  Not  September  30,  1950;  is 
that  right? 

Mr.  Hantman :  I  asked  this  witness,  Mr.  Williams, 
what  should  the  loans  payable  account  be  as  of  Febru¬ 
ary  28,  1950,  in  the  light  of  our  discussion  and  his 

testimonv  here  todav. 

*  • 

I  have  no  further  questions,  your  Honor. 
Cross-examination  by  Mr.  Williams. 

Q.  Mr.  Falletty,  as  I  understand  it,  you  went  with  the 
190S  Starrett  Company  in  July  of  1950?  A.  Correct. 

Q.  And  you  were  with  them  from  July,  1950  until  April 
of  ’51?  A.  Correct. 

Q.  Or  a  total  of  about  9  or  10  months?  A.  Correct. 

Q.  During  that  time  you  were  in  charge  of  the  book¬ 
keeping  department  ?  A.  Correct. 

Q.  And  you  worked  more  or  less  in  conjunction  with 
outside  accountants,  the  J.  B.  Kass  Company?  A.  I  did. 

Q.  And  as  I  understood  your  direct  testimony,  the  first 
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month  von  worked  with  Mr.  Schneider  and  thereafter  vou 
*  •; 

worked  with  Mr.  Feingold,  or  the  first  couple  of  months 
you  worked  with  Mr.  Schneider  and  thereafter  you  worked 
with  Mr.  [1051]  Feingold?  A.  That  is  true. 

Q.  And  both  of  these  gentlemen  were  either  associated 
or  partners  at  the  J.  B.  Kass  Company?  A.  True. 

Q.  Now,  actually  they  maintained  a  supervision  over  all 
the  corporate  books  of  account,  did  they  not?  A.  They  were 
supposed  to  do  that. 

Q.  And  prior  to  your  coming  with  the  company,  Starrett 
had  no  inside  supervisor  of  the  books?  A.  They  had  a  book¬ 
keeper  who  supervised  the  books. 

Q.  It  was  not  a  trained  accountant,  was  it?  A.  Not  to 
my  knowledge. 

Q.  Tt  was  the  secretary  of  one  of  the  officers  who  kept 
the  books:  is  that  right?  A.  Pardon? 

Q.  The  secretary  of  one  of  the  officers  maintained  the 
books  of  account?  A.  That  T  am  not  aware  of. 

Q.  But  you  came  into  the  company  for  the  purpose  of 
having  an  accountant  inside  the  companv?  A.  True. 

Q.  X  ow,  Mr.  Hantman  asked  you  with  respect  to  the 
preferred  stock  as  shown  in  the  corporate  books  of  the 
company.  I  want  you  to  turn,  if  you  will,  Mr.  Falletty,  to 
the  general  [1052]  ledger  showing  the  end  of  the  year  1949 
and  the  beginning  of  the  year  1950  to  the  account  marked 
Preferred  Stock,  will  you,  please?  A.  Tt  is  the  beginning 
of  January. 

0.  Do  you  have  the  '49  account?  1911 

c  • 

Mr.  Hantman:  Would  you  keep  your  voice  up,  Mr. 

Falletty,  so  we  can  hear  you? 

By  Mr.  Williams. 

Q.  What  does  O.  L.  mean  ?  A.  Old  ledger. 

Q.  Would  you  look  at  the  old  ledger?  Would  that  bear 
the  same  account  number  62?  A.  Not  necessarily.  I  have 
to  go  through  each  page  here. 
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1913 


1914 


Q.  "Well,  I  am  not  going  to  ask  you  to  do  that.  At  any 
rate,  this  ledger  begins  on  January  1,  1950,  does  it?  A. 
True. 

Q.  And  this  ledger  shows  that  this  figure  was  a  carry¬ 
over  from  the  old  ledger?  A.  True. 

Q.  Showing  that  prior  to  January  1,  1950,  preferred 
stock  was  carried  on  the  corporate  books  of  Starrett  Tele¬ 
vision  Corporation;  is  that  right?  A.  There  was  an  entry 
on  the  books. 

Q.  And,  of  necessity,  that  had  to  be  before  1950  and  back 
in  1949,  because  this  figure  was  picked  up  from  the  old 
[1053]  ledger  as  indicated  by  O.  L.? 

True. 

Q.  Now,  would  you  turn,  Mr.  Falletty,  to  the  account 
marked  Donated  Surplus  for  the  year  ending  1949  or  for 
1950,  the  beginning?  A.  The  beginning  of  1950. 

Q.  Now,  this  account  called  Donated  Surplus  shows  a 
credit  balance  of  $160,394.81  as  of  January  1,  1950,  doesn’t 
it,  sir?  A.  True. 

Q.  And  that  figure  must  have  come  from  the  1949  ledger, 
because  it  is  marked  O.  L. ;  is  that  right?  A.  True.  That 
is  the  carry-over  of  the  year. 

Q.  So  that  to  you  as  a  trained  accountant,  that  indicated 
that  before  1950,  there  was  preferred  stock  in  the  amount 
of  $339,800  and  donated  surplus  in  the  amount  of  $160,- 
394.81  on  the  corporate  books  of  Starrett  Television?  A. 
It  doesn’t  indicate  to  me  that  there  is.  It  indicates  to  me 
that  there  should  be. 

Q.  Have  you  the  accounts  there?  A.  That  is  for  the 
records. 

Q.  You  are  testifying  from  the  corporate  books,  aren’t 
you?  A.  1  am. 

Q.  And  this  O.  L.  indicates  that  the  accountant  picked 
[1054]  this  figure  up  from  the  ’49  books,  doesn’t  it?  A.  It 
is  in  the  books  as  such. 
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Q.  Yes.  A.  T  am  not  testifying  that  that  is  the  correct 
amount. 

Q.  But  T  am  asking  you  with  respect  to  what  is  shown 
in  the  corporate  books.  A.  Tn  the  corporate  books  it  says 
$160,394.11. 

Q.  Now  I  want  to  call  your  attention,  Mr.  Falletty,  to  an 
exhibit  which  has  been  identified  as  Freidus  No.  4.  T  want 
to  direct  your  attention,  sir,  to  the  last  paragraph  which 
reads,  “With  reference  to  the  $500,194.81  advanced  by  Jacob 
and  Claire  Freidus  as  loans  and  debenture  bonds,  please 
transfer  $339,800  to  capital  stock  and  $160,394.81  to  do¬ 
nated  surplus  account,”  I  call  your  attention  to  that.  A. 
Yes. 

Q.  Now,  if  you  were  or  had  been  the  accountant  as  of 
September  30,  1949  and  you  received  that  direction,  you 
would  have  set  up  these  entries  just  as  they  appear  on  the 
books  as  of  the  date  1  have  been  interrogating  you :  is  that 
right?  A.  T  would  have,  on  the  assumption  that  it  was  the 
substance  behind  the  entry. 

Q.  So  that  the  books — what  is  the  exhibit  number  on 
this — Government’s  Exhibit  40  for  Identification,  and  which 
has  already  been  offered,  accurately  reflects  as  a  pick-up 
from  1949  the  entrv  alluded  to  in  Defendant  Freidus’  Ex- 
hibit  No.  4  [1055]  in  the  final  paragraph?  A.  It  pertains 
to  the  same  amount,  true. 

Q.  Therefore,  as  an  accountant,  you  know,  do  you  not, 
from  a  study  of  the  corporate  books  that  as  of  February 
28,  1950  the  corporate  ledger,  the  corporate  records,  in 
fact  showed  in  the  ledger  accounts  a  preferred  stock  out¬ 
standing  in  the  amount  of  $339,800?  A.  It  showed  that 
there  should  have  been  preferred  stock  for  that  amount. 

Mr.  Williams:  Do  you  have  Government’s  No.  4 
there  ? 

Mr.  Hantman:  No.  4?  The  clerk  has  it. 

Mr.  Williams:  1  had  particular  reference  to  the 
letter  of  May  3rd  that  you  showed  him,  Mr.  Hantman. 


1915 
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Mr.  Hantman:  Government’s  24. 

Mr.  Williams:  Government’s  24,  I  am  sorry. 

Mr.  Hantman :  Yes,  I  think  the  witness  has  that. 
Mr.  Williams:  Oh,  yes. 

By  Mr.  Williams. 

Q.  Now,  following  the  contribution  of  $160,394.81,  re¬ 
flected  in  the  donated  surplus  account,  do  you  have  another 
entry  made  effective  2/28/50  in  the  amount  of  $269,050? 
A.  Yes,  I  have. 

Q.  Will  you  show  me  that,  sir?  A.  This  is  the  same  en- 
trv  950,  adjustment  No.  5. 

Q.  So  that  on  the  corporate  books  made  effective  Febru¬ 
ary  [1056]  28,  1950,  there  is  a  donation  to  surplus  by 
Freidus  of  $269,050;  is  that  right?  A.  True. 

Q.  Now  would  you  tell  us,  sir,  what  the  two  contributions 
by  Freidus  to  surplus  were  as  of  the  effective  date  2/28/50? 

Mr.  Hantman:  As  reflected  by  the  corporate  books. 
Mr.  Williams:  Yes,  sir. 

The  Witness :  You  say  as  of  February  28? 

By  Mr.  Williams. 

Q.  I  am  talking  about  effective  date,  February  28,  1950, 

and  I  have  asked  vou  about  two  entries.  I  have  asked  vou 

•>  * 

L9°0  a^out  an  entl*y  that  took  place  in  1949,  contribution  to 
donated  surplus  in  the  amount  of  $160,394.81.  I  have  asked 
you  about  an  entry  made  effective  on  2/28/50  in  the  amount 
of  $269,050.  I  want  to  ask  you  this  question  now. 

Effective  February  28,  of  1950,  what  do  the  books  show 
the  contributions  by  Freidus  to  have  been  in  donated  sur¬ 
plus?  A.  You  say  effective  as  of  February  28,  after  the 
September  30  entry  was  made? 

Q.  No,  I  am  going  to  get  to  that  in  just  a  minute.  A.  I 
don’t  understand  your  question. 
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Q.  I  am  going  to  come  to  the  September  30  entries  in 
just  a  moment,  but  I  am  going  to  ask  you  now  about  the 
two  entries  to  donated  surplus  which  were  effective  as  of 
the  date  of  February  28,  1950.  T  am  not  going  into  Sep¬ 
tember.  [1057]  T  am  going  to  come  to  that  in  the  orderly 
sequence  of  examination,  but  I  want  you  to  give  me  now  the 
total  of  those  two  contributions.  A.  As  per  the  general 
ledger  of  1930,  the  surplus  account,  donated  surplus,  shows 
only  one  entry  of  $160,394.81. 

Q.  Ts  there  not  in  the  books  from  which  you  testified 
in  response  to  Mr.  Hantman’s  examination  an  entry  by 
Feingold,  who  was  then  the  accountant,  making  a  dona¬ 
tion  to  surplus  effective  on  February  28, 1950?  A.  On  Sep- 
tember  30  such  an  entrv  was  made. 

Q.  Yes,  sir.  Well,  now,  when  that  entry  was  made  on 
September  30,  it  was  made  effective  2/28/50,  was  it  not? 

A.  True. 

Q.  Well,  now,  I  am  going  to  ask  you  again,  Mr.  Falletty, 
effective  February  28,  1950,  regardless  of  from  what  en¬ 
tries  the  account  may  have  sprung —  A.  Yes. 

Q.  — what  was  the  amount  in  balance  in  the  donated  sur¬ 
plus  account?  A.  The  account  would  have  been  $429,444.81, 
and  T  would  like  to  check  the  book  for  that,  please. 

Q.  $429,444.81.  Do  you  want  to  examine  that?  A.  Yes. 

Q.  Go  ahead.  A.  To  verify  my  figures.  The  amount 
would  have  been  as  [1058]  T  stated. 

Q.  $429,444.81  ?  A.  True. 

Q.  Now,  T  want  to  hand  to  you  a  letter  which  was  offered  1923 
by  the  Government,  Government’s  Exhibit  No.  24,  and  ask 
you  to  whom  that  letter  is  directed?  A.  Tt  is  directed  to 
.T.  B.  Kass  &  Company,  1  Madison  Avenue,  New  York 
City  10. 

Q.  And  what  is  the  date  that  that  letter  bears?  A.  The 
letter  is  dated  May  3,  1950. 

Q.  And  over  whose  signature  is  that  letter  written?  A. 

Jacob  Freidus. 
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Q.  Is  not  that  letter  a  direction  to  the  then  accountants 
for  the  Starrett  Television  Corporation  to  make  an  entry 
on  the  books  to  the  donated  surplus  account  in  the  amount 
of  $269,050?  A.  Yes,  it  is. 

Q.  Is  that  letter  not  a  direction  from  Freidus  to  the 
then  accountants  for  the  Starrett  Television  Corporation 
to  debit  his  loans  payable  account  in  a  like  amount?  A. 
It  is. 

Q.  Is  it  not  the  fact  that  on  receipt  of  such  a  letter  from 
one  who  was  a  creditor  of  the  company,  the  accountant 
should  have  made  those  entries  as  of  the  date  indicated? 
A.  True. 

1925  Q*  ^0AV  ^  want  you  to  turn,  if  you  will,  sir,  to  the  [1059] 
loans  payable  account  of  Mr.  Freidus.  A.  As  of  what  date? 

Q.  As  of  1950,  the  first  half.  Now,  is  it  not  the  fact  that 
if  the  debit  in  that  amount  which  you  gave  testimony, 
$429,444.81,  is  entered  in  Freidus’  loans  payable  account, 
effective  February  28,  1950,  there  is  no  outstanding  bal¬ 
ance?  A.  No  outstanding  balance  in  what  account? 

Q.  In  the  account  to  which  my  question  was  addressed, 
the  loans  payable  account  of  Jacob  Freidus.  A.  At  Febru¬ 
ary  2S,  according  to  the  books,  the  balance  would  be  $269,- 
050  as  a  credit.  If  the  $429,000  was  applied  against  that, 
it  would  eliminate  all  of  it  with  a  debit  balance. 

Q.  Let  me  show  you,  Mr.  Falletty.  Your  books  show 
that  in  1949,  $160,394.81  was  eliminated  as  of  September  30, 
do  they  not?  Don’t  you  have  the  loans  payable  account 

1926  there?  A.  Yes,  that  is  true. 

Q.  They  do  show  that?  A.  Yes. 

Q.  Now,  between  September  30,  ’49  and  February  28, 
1950,  the  books  show  that  an  additional  $269,050  was  put 
in  the  form  of  loans  by  Freidus?  A.  True. 

Q.  Ts  that  right?  A.  Yes,  sir. 

[1060]  Q.  So  that  if  on  February  28  effect  is  given  by 
the  accountant,  Kass,  to  the  direction  of  Freidus,  that  ac¬ 
count  would  be  wiped  clean,  would  it  not?  A.  Would  you 
repeat  the  question,  please? 
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Q.  Yes,  I  will  repeat  it.  Tt  was  rather  complex  and  I 

will  simplify  it,  if  T  can.  If  the  accountants,  namely  Kass 

&  Company,  had  followed  Freidus’  directions  as  indicated 

in  his  letter  marked  Government  Exhibit  No.  24  and  had 

debited  the  loans  payable  account  in  the  amount  of  $269,050, 

effective  February  28, 1950,  the  loans  payable  account  would 

have  been  wiped  out  effective  February  28,  1950:  isn’t  that 

right?  A.  I  am  sorry,  T  can’t  answer  a  question  of  that 

nature,  because  you  are  asking  me  if  they  had  followed  the 

direction  given  on  this  letter  which  is  dated  May  3,  would 

it  have  been  effective  as  of  February  28.  Tt  couldn’t  pos- 

siblv  be.  Thev  are  two  different  dates. 

•  • 

Q.  Well,  what  date  does  that  tell  the  accountants  to  make  -^28 
this  entry  effective?  A.  May  3rd,  in  my  opinion. 

Q.  Read  the  letter,  Mr.  Falletty.  A.  Dated  May  3,  1950, 
from  Starrett  Television  Corporation  to  J.  B.  Kass  & 
Company,  1  Madison  Avenue,  New  York  City  10: 

“Gentlemen : 

“Please  consider  this  communication  an  authorization 
for  [1061]  you  to  transfer  the  sum  of  $269,050  appearing 
in  my  loan  account  as  of  February  28,  1 950  to  the  donated 
surplus  account  of  Starrett  Television  Company. 

Verv  Trulv  vours, 

Jacob  Freidus.’’ 

Q.  Now,  when  that  entry  was  made  by  the  accountant,  he  1929 
indicated,  did  he  not,  that  it  was  effective  2/28?  A.  He  did. 

Q.  So  that  if  a  debit  is  effective  as  of  2/28  in  the  amount 
of  $269,050,  if  you  hypothecate  that  with  me  for  a  minute — 

A.  Yes. 

Q.  — what  is  the  status  of  Freidus’  loan  account?  A. 

There  would  have  been  no  balance  at  all. 

Q.  No  balance  at  all?  A.  True. 
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Q.  So  that  if  that  be  the  case,  a  balance  sheet  of  Feb¬ 
ruary  28  would  not  show  loans  payable  to  Freidus?  A. 
If  that  were  the  case,  there  would  be  no  loans  payable. 

Q.  So  that  as  of  February  28,  1950,  by  the  corporate 
books  of  account,  there  were  entries  in  the  amount  of  $339,- 
800  in  the  preferred  stock  account;  is  that  right?  A.  There 
was  a  balance  in  the  account  as  of  February  28. 

[1062]  Q.  That  is  the  balance  indicated,  is  it,  sir,  on 
Government  Exhibit  No.  14,  which  is  the  financial  state¬ 
ment?  A.  Correct,  $339,800. 

Q.  And  as  of  the  same  date,  if  the  directions  of  Freidus 
had  been  made  effective  on  2/28/50,  you  would  have  a 
1931  donated  surplus  account  in  the  amount  of  $429,444.81;  is 
that  correct?  A.  The  question  comes  back  in  the  same 
form  as  the  previous  one. 

Q.  I  say,  if  effect  had  been  given  to  Freidus’  directions 
to  make  these  entries  applicable  to  February  28,  1950,  that 
would  have  been  the  case,  would  it  not?  A.  If  they  had 
taken  the  date  as  of  February  28,  that  would  have  been  the 
case. 

Q.  And  the  same  would  have  been  the  ease  with  respect 
to  his  loans  payable;  that  would  have  been  zero?  A.  True. 

#####* 


[1070]  Charles  Falletty,  a  witness  for  and  on  behalf 
1932  °f  the  Government,  having  been  previously  sworn,  resumed 
the  stand,  and  further  testified  as  follows: 

Cross-examination  by  Mr.  Williams. 

Q.  Mr.  Falletty,  at  the  end  of  the  session  yesterday,  I 
was  interrogating  you  about  certain  entries  in  the  cor¬ 
porate  books  of  account  for  1949  and  1950.  I  want  to  give 
you  these  books  that  vou  will  have  them  available  for  vour 
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[1071]  answers.  Are  those  all  the  books  you  had  yester¬ 
day?  A.  I  wouldn’t  know  without  checking. 

Q.  Well,  would  vou  check  and  see?  A.  There  is  a  sched- 
ule  of  the  loan  account  which  I  gave  vesterdav,  ves. 

Q.  That  is  the  one  I  was  questioning  you  from,  at  the 
end  of  the  day?  A.  Yes. 

Q.  f  have  it  here.  Now,  yesterday  I  had  asked  you 

whether  from  your  records  up  there  at  the  witness  stand 

you  can  determine  whether  or  not  there  was  an  entry  on  the 

books  as  of  1949  showing  outstanding  preferred  stock  and 

vou  answered  that  vou  could  and  that  it  was  so  reflected 
•  * 

on  the  books;  is  that  right?  A.  No,  my  answer  was  that 
there  should  have  been  preferred  stock,  not  that  there  was 
preferred  stock. 

Q.  Mr.  Falletty,  1  am  going  to  ask  you  if  you  will  answer 
the  questions  that  1  put  to  you.  A.  Yes,  sir. 

Q.  1  asked  you,  sir,  if  there  was  reflected  on  the  books 
an  outstanding  issue  of  preferred  stock?  A.  On  what  date? 
Q.  Tn  1949.  [1072]  A.  What  month  and  day? 

Q.  Well,  as  of  September  30,  1949.  A.  As  of  Septem¬ 
ber  30,  1949? 

Q.  Yes,  sir.  A.  T  would  have  to  examine  the  records. 

Q.  Well,  would  you  examine  the  records  and  see?  I 

understand,  sir,  that  you  were  not  with  the  company  then 

and  vour  testimony  to  Mr.  Hantman  was  related  onlv  to 
•  •  • 

what  you  found  in  the  books  there:  is  that  not  right?  A. 
Part,  prior  to  July,  after  July,  1950. 

Q.  I  am  asking  you,  sir,  now,  about  what  is  reflected  in 
the  books.  My  questions  at  this  point  are  confined  to  what 
is  reflected  in  the  books  and  I  will  come  to  whatever  in¬ 
formation  you  have  apart  from  the  books  later  on.  A.  On 
September  30,  1949,  there  would  be  no  preferred  stock  on 
the  corporate  books. 

Q.  Have  you  got  the  1949 —  A.  This  is  the  1949  ledger. 
Q.  And  this  shows  an  entry  in  1949  of  preferred  stbck, 
does  it  not.  As  of  September  30,  no. 


1933 


1934 


1935 
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Q.  As  of  what  date  is  it,  sir?  A.  December  31st. 

Q.  And  that  is  the  date  on  which  adjustments  are  made 
by  the  accountants,  is  it  not,  of  such  entries  that  are 
[1073]  needed  to  adjust  the  capital  accounts?  A.  It  may 
have  been  or  mav  not. 

Q.  You  are  not  a  certified  public  accountant,  are  you? 
A.  No,  I  am  not. 

Q.  Mr.  Schneider  is  a  certified  public  accountant,  isn’t 
he? 

The  Court :  That  wouldn’t  make  a  bit  of  difference. 
The  gentleman  is  testifying  as  to  the  records.  As  we 
understand  the  problem,  the  preferred  stock  was  not 
on  the  books  in  1949. 

Mr.  Williams:  Your  Honor,  that  is  not  so.  It  is  on 
the  books  in  1949. 

The  Court:  It  is  put  on  there  as  of  1949. 

Mr.  Williams:  No,  sir,  that  isn’t  the  fact. 

The  Court:  Let’s  ask  the  witness  direct.  When  do 
the  records  show  the  book  entry  of  the  issuance  of 
preferred  stock? 

The  Witness :  This  shows  December  31,  1939,  as  the 
entry. 

Mr.  Williams:  You  mean  1949? 

The  Witness:  1949. 

The  Court:  Is  there  a  reference  to  a  journal  entry? 

The  Witness:  There  is.  Journal  Entry  No.  79. 

The  Court :  Will  you  look  back  at  the  journal  entry 
[1074]  and  read  us  what  it  says? 

The  Witness:  This  is  from  the  general  journal, 
page  79,  dated  December,  1949. 

The  Court:  Is  a  dav  indicated? 


By  Mr.  Williams. 

Q.  What  are  you  reading  from?  A.  I  am  reading  from 
the  general  journal.  I  am  looking  for  the  day  indicated. 
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Q.  Where  do  you  find  the  entry  on  that?  A.  On  page 
79. 

Q.  Will  you  show  me  the  entry,  sir?  A.  Yes,  I  will.  Here 
is  the  entrv. 

The  Court :  Keep  your  voice  up  so  the  jury  will  hear 
you,  Mr.  Falletty. 

The  Witness:  Yes,  sir. 

The  Court:  What  is  the  date  indicated,  merely  the 
month,  December,  1949? 

The  Witness:  It  is,  and  I  feel  that  it  would  be  the 
31  st.  All  of  the  other  entries  are  made  on  that  date. 


By  Mr.  Williams. 

Q.  And  these,  sir,  are  all  adjustments  made  at  the  end 
of  the  year,  are  they  not,  these  entries? 

The  Witness:  Should  T  answer  your  question  first, 
sir? 

The  Court:  Yes. 

[1075]  The  Witness:  That  is  true,  at  the  end  of  the 
year,  not  necessarily  adjusting  entries.  An  entry  of 
this  nature  explains  itself.  It  says,  “To  record  donation 
to  surplus  and  issuance  of  preferred  capital  stock.’’ 
That  is  not  an  adjusting  entry. 


By  Mr.  Williams. 

Q.  But  this  is  an  entry  made  at  the  time  that  the  ac¬ 
countants  came  in  to  close  the  books  for  the  fiscal  year  1949, 
is  it  not?  A.  1  would  assume  that  it  is. 

Q.  So,  in  answer  to  my  question,  Mr.  Falletty,  whether 
or  not  the  preferred  stock  is  reflected  on  the  corporate 
hooks  of  1949,  your  answer  would  be  yes;  is  that  not  so? 
A.  Would  you  repeat  the  question? 
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1943 


Q.  I  asked  you,  sir,  whether  or  not  the  preferred  stock 

was  reflected  on  the  corporate  books  as  of  1949.  A.  The 

entrv  does  not  reflect  that. 

•> 

Q.  Now,  at  the  same  time  that  the  entry  showing  the 
preferred  stock  was  made  on  the  books  at  the  end  of  the 
fiscal  year  1949,  there  is  a  corresponding  credit  made  to  the 
account,  “Donated  Surplus,”  is  there  not?  A.  Yes,  there  is. 

Q.  And  that  credit  is  in  the  amount  of  $160,394.81?  A. 
Correct. 

[1076]  Q.  And  there  is  a  corresponding  debit  entry  to 
the  account  “Loans  Payable,”  in  the  amount  of  $160,394.81  ? 
Ts  that  not  right  ?  A.  I  am  sorry ;  T  missed  your  question. 

Q.  Now,  would  you  listen  to  my  question,  Mr.  Falletty, 
then  you  can  look  at  the  books  after  I  ask  you  the  question. 

I  say,  on  that  same  date,  there  is  a  corresponding  entry 
debiting  “Loans  Payable  Freidus”  in  the  amount  of  $160,- 
394.81  ?  A.  I  see  no  such  entry  debiting  Loans  to  Freidus 
account. 

Q.  Do  you  have  the  ledger  for  Freidus  in  1949  ?  A.  Here 
is  the  entry  you  were  speaking  of. 

The  Court :  Keep  your  voice  up. 

The  Witness:  This  is  the  entry  you  were  speaking 


By  Mr.  Williams. 

1944  Q*  ^  es-  A.  You  asked  if  there  was  a  debit  or  a  charge 
to  the  loan  account  for  $160,394.81.  There  is  no  such  entry. 

Q.  As  a  matter  of  fact,  it  is  handled  as  a  double  entry, 
is  it  not,  with  a  debit  to  debenture  bonds  in  the  amount  of 
$165,000,  a  debit  to  loans  payable  in  the  amount  of  $335,- 

194.81,  a  credit  to  donated  surplus  in  the  amount  of  $160,- 

394.81,  and  a  credit  to  the  preferred  stock  in  the  amount  of 
$339,800;  is  that  right?  [1077]  A.  That  is  correct. 

Q.  And  those  amounts  equal  out?  A.  That  is  correct. 
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Q.  Is  that  not  right?  A.  Correct. 

Q.  And  the  total  of  these  entries  in  $500,000,194.81;  is 
that  right?  A.  Correct. 

Q.  Now,  between  September  30,  1949,  and  February  28, 
of  1950,  there  were  advances  made  by  Freidus  to  such  an 
extent  that  the  books  reflected  that  the  company  owed 
Freidus  $269,050  as  of  February  28,  1950;  is  not  that  right? 

A.  That  is  correct. 

Q.  And  the  journal  entries  that  you  read  from  yesterday 
show  in  the  books  that  effective  February  28,  the  $269,050 
loan  payable  to  Freidus  was  cancelled  out?  A.  That  is 
correct. 

Q.  Did  you  know,  Mr.  Falletty,  that  on  May  3,  of  1950, 
Mitchell  Fein,  Theodore  Schneider,  Murray  Daniels,  and 
Freidus  had  a  meeting  in  which  they  agreed  amongst  the 
four  of  them  that  the  $269,050  loan  payable  would  be  wiped 
out  effective  February  28,  1950?  A.  I  had  no  knowledge 
at  all  of  that. 

Q.  Did  you  know  that  this  letter,  which  has  been  marked 
Government  Exhibit  No.  24,  and  which  has  been  offered 
[1078]  in  evidence,  and  from  which  you  testified  yesterday, 
was  in  fact  dictated  and  drawn  bv  Theodore  Schneider?  A. 

T  did  not  know  that. 

Q.  Did  you  know  that  Schneider  at  the  time  that  he  drew 
this  letter  was  in  fact  a  certified  public  accountant  of  Kass, 
who  was  handling  the  Starrett  account?  A.  I  have  no 
knowledge  of  that. 

Q.  Did  you  know  that  when  Schneider  drew  that  letter,  he  1947 
was  reflecting  the  intention  of  all  four  persons  in  that  meet¬ 
ing,  that  this  loan  payable  should  be  cancelled  out,  effective 
February  28, 1950,  in  the  amount  of  $269,050?  A.  I  did  not. 

Q.  Did  Mr.  Hantman  tell  you  that  the  witness,  Mitchell 
Fein,  in  this  case  testified  that  that  was  the  agreement  and 
that  the  agreement  was  retroactive  to  be  effective  February 
28,  1950,  for  the  cancellation  of  this  $269,050?  A.  He  did 
not. 
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Q.  If  you  had  known  that,  sir,  would  you  have  indicated 
that  the  $269,050  was  still  outstanding  after  February  28? 

The  Court:  I  didn’t  follow  that  question.  Would 
you  reframe  it,  please?  You  asked  him  if  he  had  known 
something  he  just  told  you  he  didn’t. 

Mr.  Williams :  Tf  he  had  known  about  the  agreement. 

The  Court:  Yes,  but  he  just  told  you  lie  didn’t  know 
about  the  agreement. 

[1079]  Mr.  Williams:  But  he  testified  yesterday 
without  the  knowledge  of  this  agreement  which  has 
been  testified  to  in  this  trial  and  I  want  to  know  what 

1949  answer  be  as  an  expert,  and  he  has  been 

offered  as  an  expert  on  these  books. 

The  Court :  He  is  not  offered  as  an  expert.  Did  you 
offer  this  gentleman  as  an  expert?  T  understand  he 
was  an  accountant. 

Mr.  Hantman :  As  an  accountant,  your  Honor. 

Mr.  Williams:  I  understand  a  man  who  is  offered 
as  an  accountant  is  offered  as  an  expert  in  the  field  in 
which  lie  is  qualified  in  accounting,  and  he  has  been 
offered,  and  asked  to  interpret  these  books. 

The  Court:  I  think  we  had  better  get  your  offer 
correct.  What  is  the  gentleman  offered  for?  I  un¬ 
derstand  he  was  offered  as  one  who  worked  on  the 
books. 

Mr.  Hantman :  That  is  right. 

1950  The  Court :  Did  you  offer  him  for  opinion  testimony 
as  an  expert?  You  didn’t  qualify  him. 

Mr.  Hantman:  No,  sir. 

The  Court:  I  thought  I  was  correct.  Go  ahead,  sir. 

Mr.  Williams:  The  first  question  he  asked  him,  your 
Honor,  was  designed  to  qualify  him  as  an  accountant, 
and  T  will  stand  on  the  record  on  that. 

The  Court:  Oh,  definitely  no,  definitely  no.  Now, 
he  [1080]  asked  this  gentleman  his  education.  He  said 
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he  graduated  from  high  school.  He  had  a  commercial 
course.  He  went  to  the  National  Business  College  of 
Roanoke.  He  was  an  accountant  for  Beckley  Hospital. 

He  was  an  internal  auditor  in  New  York.  He  was 
general  accountant  of  Starrett  Television. 

Mr.  Williams:  He  had  no  purpose  here  other  than 
to  qualify  him,  what  his  background  was. 

The  Court:  He  did  not  tender  him  as  an  expert. 

By  Mr.  Williams. 

Q.  Now,  Mr.  Falletty,  on  February  28,  of  1950,  the  loans 
payable  account  of  Freidus  reflected  a  credit  balance  in  the 
amount  of  $269,050;  is  that  right?  A.  Correct. 

Q.  Now,  an  entry  effective  February  28,  1950,  debiting 
loans  payable  and  crediting  donated  surplus,  would  have 
the  effect,  would  it  not,  of  putting  that  account  in  balance, 
and  T  refer  to  the  loans  payable  account,  and  of  creating  a 
credit  to  donated  surplus  on  the  books?  A.  Correct. 

Q.  And  when  that  $269,050  credit  was  made  to  the  books 
effective  February  28,  of  1950,  it  would  make  a  total  of 
$429,444.81  that  had  been  contributed  to  the  donated  surplus 
account  as  of  that  date  by  Freidus?  A.  That  is  correct. 

[1081]  Q.  Now,  when  you  testified,  sir,  that  as  of  Febru¬ 
ary  28,  1950,  the  loans  payable  account  was  $637,300.11, 
you  arrived  at  that  figure  by  adding  the  $269,050,  the  $399,- 
800  worth  of  preferred  stock,  and  the  $28,450.11  which  ap¬ 
peared  on  the  statement  as  an  outstanding  loan  payable  to  l%3 
the  Centaur  Company,  isn’t  that  right?  A.  Correct. 

( Mr.  Williams  began  writing  on  the  board.) 

By  Mr.  Williams. 

Q.  That  is  the  figure  that  you  testified  to  under  examina¬ 
tion  by  Mr.  Hantman  as  being  in  you  opinion  the  outstand¬ 
ing  loans  payable  account  on  2-28-50?  A.  Correct. 
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Q.  Xow,  on  2-28-50 — and  I  want  to  confine  my  examina¬ 
tion  to  the  hooks,  because  as  T  understand  it,  you  have 
testified  from  the  books,  on  2-28-1950  the  books  show  that 
this  item  (indicating)  was  removed  from  the  loans  payable 
account  to  donated  surplus  in  the  journal,  wherein  it  is  in¬ 
dicated  9-30-50,  effective  2-28-50;  is  that  not  right?  A. 
That  is  correct,  as  to  the  book  testimony,  part  of  the 
figures  arrived  at  from  the  work  papers  also,  so  that  would 
have  to  lie  qualified. 

Q.  Xow,  the  figures  that  you  arrived  at  from  the  work 
papers  were  the  Centaur  loan  payable:  isn’t  that  right?  A. 
That  is  true. 

[1082]  Q.  Well,  now,  1  am  addressing  your  attention  to 
this  $269,050  at  this  point,  and  the  journal  from  which  you 
testified  in  response  to  Mr.  Hantman  yesterday  indicates 
that  on  930,  there  was  an  entry  made  effective  2-28-1950, 
taking  that  $269,050  out  of  the  loans  payable?  A.  Correct. 

Q.  And  at  the  same  time  that  you  testified  yesterday,  you 
didn’t  know  that  there  had  been  an  agreement  between 
Schneider  and  Freidus  and  Daniels  and  Fein  on  May  3, 
1950,  that  this  should  be  done,  effective  2-28-50?  A.  That 
I  did  not. 

Q.  As  a  matter  of  fact,  the  financial  statement  of  Febru¬ 
ary  28,  1950,  was  prepared  after  May  3,  1950,  was  it  not? 
A.  1  don't  know  as  of  that  date. 

Mr.  Williams:  Mav  I  have  the  statement,  Mr.  Flan- 
nery? 

H)j  il Jr.  Williams. 

Q.  1.  want  you  to  look  at  Government  Exhibit  14  and  see 
if  it  does  not  indicate  it  was  prepared  May  4,  1950,  dated 
May  4,  1950,  is  it  not?  A.  It  is  dated  May  4,  1950.  I  have 
no  way  of  knowing  when  it  was  prepared. 

Q.  Xow,  as  of  2-28-50,  the  corporate  books  bear  an  entry 
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under  the  account  marked  “Preferred  Stock,”  in  the  amount 
of  $339,800;  is  that  not  right?  A.  Correct. 

[1083]  Q.  As  of  2-28-1950,  this  same  amount  (indicating 
on  board)  is  not  carried  on  the  books  as  a  loan  payable?  A. 

That  is  correct. 

Q.  Now,  as  of  2-28-1950,  there  was  an  outstanding  in¬ 
debtedness  to  the  Centaur  Company  in  the  amount  of  $28,- 
450.11,  was  there  not?  A.  That  is  correct. 

Q.  Now,  I  want  to  ask  you  what  the  financial  statement 
offered  by  the  Government,  numbered  Exhibit  14,  shows  as 
the  balance  of  the  loan  payable  account  as  of  2-28-50?  A.  It 
shows  $28,450.11. 

Q.  Now,  you  testified  yesterday  that  on  September  30, 
of  1950,  there  were  certain  journal  entries  made  in  the 
journal  records  of  this  company  returning  the  preferred 
stock  in  the  amount  of  $339,800  and  the  donated  surplus  in 
the  amount  of  $269,050,  to  the  loans  payable  account;  is  that 
not  right?  Do  you  want  me  to  repeat  that  to  you,  Mr. 
Falletty?  A.  Yes. 

Q.  You  can  look  at  the  journal.  I  think  my  recollection 
is  correct  on  this? 

I  understood  you  to  testify  yesterday  that  on  September 
30,  of  1950,  there  was  an  entry  prepared  by  Feingold,  the 
then  accountant  for  the  company,  and  actually  entered  by 
Koberson  in  the  books,  changing  this  preferred  stock 
account  [1084]  (indicating)  back  to  loans  payable  and 
changing  the  donated  surplus  account  back  to  loans  payable  ? 

A.  1  will  consult  the  records  on  that.  Your  question  was,  1999 
did  that  put  the  amount  back  to  the  loan  account,  was  it  not? 

Q.  No,  I  asked  you  whether  under  date  of  September  30 
there  was  not  an  entry  which  took  $339,800  and  $269,050  an 
adjusting  entry,  and  set  up  these  accounts;  is  that  right? 

A.  Yes. 

Q.  And  that  is  the  account  that  is  shown  up  here  (indicat¬ 
ing)  ?  A.  Your  question  is  such  it  involves  two  different 
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amounts  going  to  the  loan  account  in  two  different  ways, 
so  that  1  can't  answer  it  correctly. 

Q.  Let’s  see  if  I  can  clear  it  up.  I  am  not  an  accountant, 
Mr.  Falletty,  so  you  will  have  to  excuse  my  shortcomings. 
Xow,  I  have  reference  to  this  entry  right  here,  Mr.  Falletty, 
September  30, 1950.  A.  Yes. 

Q.  I  am  going  to  ask  you  if  Mr.  Feingold  didn’t  indicate 
that  an  entry  should  be  made  debiting  the  preferred  stock 
and  returning  this  amount,  $339,900  to  the  loans  payable 
account?  A.  That  is  correct. 

[1085]  Q.  Xow,  did  you  know  that  at  that  time,  at  the 
time  that  this  was  done,  that  there  was  a  proposed  recapital¬ 
ization  of  the  company  wherein  the  company  was  to  get 
authority  to  issue  10,000  shares  of  $100  par  preferred  stock? 
A.  I  did  not  know  the  details  as  you  mentioned  but  I  did 
know  that  there  was  an  additional  entry  to  follow  for  the 
pref erred  stock. 

Q.  Xow,  did  you  also  know  that  as  of  this  date,  Septem¬ 
ber  30,  1950,  Mr.  Freidus  had  made  additional  loans  to  the 
company,  from  February  28,  1950,  in  the  amount  of  about 
a  quarter  of  a  million  dollars?  A.  From  what  date? 

Q.  From  February  28,  1950?  A.  I  would  have  to  consult 
the  books. 

Q.  Would  you  check  that?  A.  The  general  ledger  for  the 
first  part  of  1950  isn’t  here.  T  thought  it  was  at  first. 

Mr.  Hantman:  To  what? 

The  Witness :  The  general  ledger  for  the  first  part 
of  1950. 

By  Mr.  Williams. 

Q.  Is  that  it? 

Mr.  Hantman  :  Is  that  it  up  there? 

The  Witness:  Yes. 

May  I  have  a  piece  of  scrap  paper,  please?  Thank 
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[1086]  By  Mr.  Williams. 

Q.  Where  are  you  taking  those  figures  from?  A.  I  am 
taking  the  total  donated  for  the  first  half  of  1950. 

The  Court :  Keep  your  voice  up,  Mr.  Falletty.  The 
jurors  are  straining  to  hear  you. 

The  Witness :  I  am  taking  the  first  sub-total  here  for 
the  first  six  months  of  1950,  which  totals  $512,550,  and  I 
am  subtracting  the  amount  as  of  February  28th,  which 
is  $269,050,  which  leaves  a  balance  of  $243,500 - 

Mr.  Margiotti :  What  was  that  figure? 

The  Witness:  $243,500  which  has  to  be  charged 
with  $40,000 — which  was  taken  back  and  repaid  to  the 
loan  account.  That  would  leave  $203,500  donated  from 
March  1st  through  June  30th. 

By  Mr.  Williams. 

Q.  You  don’t  mean  donated;  you  mean  advanced,  don’t 
you,  by  Mr.  Freidus?  A.  Advanced,  that  is  correct.  You 
said  up  to  September  30th? 

Q.  I  said  up  to  September  30,  yes.  A.  There  are  numerous 
entries  in  the  account  for  me  to  abstract  that  will  take  a 
little  time. 

Q.  Let’s  see  if  we  can  shortcut  it.  On  September  30, 1950, 
your  journal  reflects  that  there  [1087]  was  an  additional 
donation  to  surplus  made  by  Freidus,  wras  there  not,  in¬ 
dicated  by  Feingold?  A.  That  is  correct. 

Q.  I  can’t  make  this  figure  out  but  it  looks  like  $250,000 
to  me.  Is  that  the  same  to  vou?  A.  That  is  the  same 
amount  as  this,  $250,000,  correct. 

Q.  Now,  this  was  a  donation  to  surplus  over  and  above 
the  $269,050  that  we  have  been  talking  about  previously? 
A.  Correct. 

Q.  And  over  and  above  the  $160,391.11  that  we  have  been 
talking  about  in  1949?  A.  Correct. 
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Q.  So  that  a*  of  August  31, 1950,  there  was  approximately 
$700,000  in  donated  surplus  that  had  been  contributed  by 
Freidus,  that  would  be  $160,394.11;  $250,000;  $269,050;  is 
that  right  ?  A.  I  would  say  that  is  correct. 

Q.  Now,  all  the  time  you  were  at  the  Starrett  Company, 
you  were  working  under  the  direction  of  Mr.  Schneider  of 
the  Kass  Company  and  you  were  getting  information  from 
Mr.  Bigelow  and  Mr.  Orange  of  that  company,  were  you 
not?  A.  Mr.  Bigelow  and  Mr.  Orange  were  from  another 
company. 

Q.  They  were  accountants,  were  they  ?  [1088]  A.  Yes.  1 
was  getting  information  from  all  three. 

1967  Q*  ^aurice  Robeson  was  superior  to  you  in  the 

Accounting  Department,  was  he  not?  A  Superior  as  to 
what,  date  or  line  of  authority? 

Q.  Line  of  authority.  A.  No,  sir,  he  was  under  my  super¬ 
vision. 

Q.  Wasn't  Mr.  Robeson  charged  with  the  bookkeeping 
entries  made  at  the  Starrett  Company.  A.  That  is  correct. 

Q.  And  hadn’t  he  been  with  the  company  longer  than  you? 
A.  He  had  been  there  prior  to  my  coming. 

Q.  Wasn’t  his  salary  larger  than  yours?  A.  1  don’t  recall 
his  salary. 

Q.  Can  you  tell  from  the  books  there?  A.  I  would  have 
to  have  the  pay  roll  records. 

Q.  When  you  went  with  the  company,  Mr.  Robeson  was 
in  the  Bookkeeping  Department  at  that  time,  was  he  not? 

1968  A.  Correct. 

Q.  Now,  you  know,  do  you  not,  Mr.  Falletty,  as  one  who 
had  two  years  of  schooling  in  accounting  and  who  has  work¬ 
ed  in  accounting,  that  adjusting  entries  are  usually  made 
at  the  end  of  the  fiscal  year,  are  they  not?  A.  Not  neces¬ 
sarily  so. 

Q.  I  didn’t  ask  you  whether  they  were  necessarily 

[1089]  made  at  the  end  of  the  year.  T  asked  whether  they 

were  usually  made  at  the  end  of  the  vear. 

•  » 
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The  Court :  Doesn’t  it  come  down  to  the  same  thing? 

Mr.  Williams :  I  don’t  think  it  does,  your  Honor.  I 

want  to  find  out  what  the  custom  is  of  accountants. 

The  Court:  It  would  depend  on  w’hen  the  audit  is 

made  and  thev  will  have  to  varv  because  the  man  can’t 
*  — 

be  there  always  at  the  same  time  in  all  businesses.  I 
think  the  simple  question  is  when  was  it  done  in  this 
case. 

Mr.  Williams:  I  was  coming  to  that  but  there  has 
been  some  question  about  retroactive  entries  made 
here,  and  I  want  to  establish  that  that  is  the  custom 
in  accounting  when  the  accountant  comes  in  he  makes 
retroactive  entries. 

The  Court:  You  can  ask  those  questions  but  you 

asked  him  if  thev  aren’t  usuallv  done  at  the  end  of  the 

*  » 

vear.  It  mav  not  always  follow. 

By  Mr.  Williams. 

Q.  Mr.  Schneider  and  the  other  representatives  of  the 

Kass  Company  would  come  to  the  scene  a  couple  of  times 

a  year  and  make  entries  on  the  books,  would  they  not?  A. 

Tn  this  case  they  were  there  much  more  often  than  a  couple 

times  a  vear. 

* 

Q.  Do  you  know  how  often  they  were  there  prior  to  July 
of  1950?  A.  I  do  not. 

[1090]  Q.  Mr.  Schneider  interviewed  you  when  you  were 
hired,  did  he  not?  A.  Correct. 

Q.  Mr.  Schneider,  you  found  out,  is  the  man  who  handled 
all  of  these  corporate  records  or  who  supervised  the  han¬ 
dling  of  these  corporate  records  prior  to  your  coming  there 
and  after  you  came  there?  A.  Yes. 

Q.  And  the  letter  of  direction  signed  by  Mr.  Freidus 
with  respect  to  the  credit  to  donated  surplus  and  the  debit 
to  his  loans  payable  account  in  the  amount  of  $269,050  was 
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directly  handled  by  Mr.  Schneider?  A.  That  1  could  not 
say. 

Q.  He  was  in  charge  at  that  time,  was  he  not?  A.  I  had 
never  seen  the  letter  prior  to  last  year. 

Q.  He  was  in  charge  at  that  time,  was  he  not?  A.  He 
was  in  charge  of  the  accounting. 

Mr.  "Williams:  Would  your  Honor  indulge  me  just 
a  moment,  please?  I  have  no  further  questions. 

Mr.  Margiotti :  I  want  to  ask  some  questions. 

Cross-examination  by  Mr.  Margiotti. 

1973  Q.  You  mentioned  Mr.  Schneider.  When  did  you  last 
see  him?  [1091]  A.  T  saw  him  this  morning. 

Q.  This  morning;  where?  A.  In  Mr.  Hantman’s  office. 

Q.  Oh,  then  he  is  in  town?  A.  T  would  certainly  say  he 
was. 

Q.  Or  he  was  in  town  when  you  saw  him?  A.  That  is 
correct. 

Q.  And  is  that  the  first  time  you  have  seen  him  since  you 
left  the  Starrett  Television  employment?  A.  That  is  true. 

Q.  Mr.  Falletty,  you  said  you  were  working  in  Beckley, 
West  Virginia?  A.  Correct. 

Q.  Who  did  vou  work  for  there?  A.  The  Beckley  Hos¬ 
pital  ? 

Q.  The  Beckley  Hospital  ?  A.  Correct. 

1974  Q*  The  hookkeeping  end  of  the  business  of  the  Starrett 
Television  Company,  that  was  left  to  you,  the  Bookkeeping 
Department,  and  that  was  supervised  by  the  certified  public 
accountants?  A.  That  is  correct. 

Q.  Mr.  Freidus  himself  knows  nothing  about  bookkeep¬ 
ing,  does  he?  A.  I  would  not  know. 

[1092]  Q.  Do  you  know  Mr.  Knohl?  A.  Xo,  sir,  I  don’t. 

Q.  You  never  saw  him?  A.  I  saw  Mr.  Knohl  one  time 
when  he  came  into  Starrett  Television. 
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Q.  And  do  you  remember  what  date  that  was?  A.  I  re¬ 
call  it  was  some  time  in  July. 

Q.  Some  time  in  July.  Was  he  alone?  A.  Yes,  he  was. 

Q.  You  were  there  all  through  the  month  of  September? 

A.  I  was. 

Q.  And  you  never  saw  Mr.  Knohl  during  the  month  of 
September,  that  you  recall?  A.  I  did  not. 

Q.  Do  you  remember  a  very  fine  old  gentleman  whose 
name  is  Perrv?  A.  No,  sir;  I  know  of  no  one  by  that  name. 

Q.  He  was  supposed  to  be  or  at  least  represented  him¬ 
self  as  being  the  landlord  of  the  Aireon  Manufacturing 
plant  out  in  Kansas  City,  about — a  man  about  84  years  of 
age,  quite  dignified,  gray  haired.  Do  you  remember  him?  ^97(j 
A.  As  I  mentioned,  I  know  of  no  one  by  that  name. 

Q.  Whether  you  would  know  him  by  that  name  or  not, 
do  you  remember  a  man  of  that  type  going  through  your 
plant?  [1093]  A.  T  do  not. 

Q.  You  don’t  remember  a  man  of  that  type  going  through 
the  bookkeeping  Department?  A.  T  do  not. 

Q.  And  so  far  as  Larry  Knohl  is  concerned,  you  saw  him 
but  once  and  that  was  in  the  month  of  July?  A.  Correct. 

Q.  And  he  was  at  the  plant  on  that  occasion?  A.  Correct. 

Q.  You  never  took  any  orders  from  him?  A.  No,  sir. 

Q.  He  didn’t  give  any  directions?  A.  No,  sir. 

Q.  He  had  no  interest  in  the  Starrett  Television  Com¬ 
pany?  A.  That  I  could  not  say. 

Q.  That  you  know  of?  A.  That  I  know  of. 

Q.  You  don’t  know  that,  of  him  having  any  interest,  any  1977. 
financial  interest  in  any  manner  at  all?  A.  I  have  no 
knowledge  of  his  interest  in  the  business. 

Mr.  Williams:  Very  well. 

[1094]  Redirect  examination  by  Mr.  Hantman . 

Q.  Maurice  Robeson  was  a  bookkeeper  at  Starrett  Cor¬ 
poration  during  the  time  you  were  there?  A.  He  was. 


660a 


1978  Charles  Falletty — For  Government — Redirect. 


Q.  Did  he  ask  you  questions  how  to  make  entries?  A.  He 
did. 

Q.  Were  you  on  the  Starrett  premises  all  day,  every  day, 
during  your  employment  there?  A.  To  the  best  of  my 
knowledge,  I  was. 

Q.  Did  there  ever  come  an  occasion  when  you  had  to  leave 
during  the  day,  or  go  run  an  errand,  or  do  something  else? 
A.  I  would  he  in  various  parts  of  the  plant. 

Q.  How  large  is  the  plant  ? 

Mr.  Margiotti:  Let  him  finish.  He  said  he  thought, 
and  you  asked  him  another  question. 

1979  By  Mr.  H  ant  man. 

Q.  All  right,  go  ahead.  A.  As  T  was  saying,  I  would  be 
in  various  parts  of  the  plant  but  to  my  knowledge,  I  was  not 
away  from  the  premises  during  regular  working  hours. 

Q.  And  how  large  is  the  plant,  sir?  A.  It  covered  an  en¬ 
tire  floor,  which  was  almost  equivalent  to  a  city  block,  26th 
Street. 

[1095]  Q.  Now,  Mr.  Williams  asked  you,  Mr.  Falletty, 
whether  it  wasn’t  so  that  the  books  of  the  Starrett  Televi¬ 
sion  Company  reflected  an  entry  showing  preferred  stock 
as  of  December  81,  1949,  in  the  sum  of  $339,800,  and  T  be¬ 
lieve  vou  said  ves,  that  was  such  an  entry  on  the  books: 
is  that  correct  ?  A.  Correct. 

Q.  Can  you  tell  us  where  that  $339,800  came  from?  A. 
lSJoU  came  from  the  loan  account. 

Q.  And  it  continued  on  the  books  until  what  date,  sir?  A. 
Until  September  30,  1950. 

Q.  And  when  it  was  taken  out  of  the  preferred  stock  ac¬ 
count,  where  did  that  sum  go?  A.  It  was  returned  to  the 
loan  account. 

Q.  And  in  view  of  that  entry,  sir,  what  would  have  been 
the  loan  account  total  as  of  February  28th,  with  respect  to 
that  entry. 
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Mr.  Williams :  If  the  Court  please,  this  is  obviously 
an  improper  question. 

The  Court :  It  calls  for  a  conclusion,  and  I  think  it 
is  also  beyond  the  scope  of  the  examination.  That  is 
argument,  gentlemen. 

By  M r.  Hantman. 

Q.  I  will  put  it  to  you  this  way,  Mr.  Falletty:  [1096]  The 
loan  account  as  of  February  28,  1950,  as  reflected  by  the 
corporate  books  with  particular  reference  to  the  Centaur 
Credit  Company  that  Mr.  Williams  questioned  you  about, 
came  from  what  amount,  sir?  A.  With  the  adjusting  entry? 

Q.  With  the  adjusting  entry.  A.  It  came  to  $28,450,11.  1982 

Q.  It  came  to  this  figure  right  here:  is  that  right?  (In¬ 
dicating  on  board.)  A.  Yes. 

Q.  Now,  when  the  preferred  stock  was  taken  out  of — 
that  is,  the  sum  of  $339,800,  was  taken  out  of  the  preferred 
stock  account  and  went  back  to  the  loan  account,  what  did 
that  do  to  the  loan  account?  A.  That  would  increase  the 
loan  account. 

Mr.  Williams:  As  of  what  date?  I  don’t  think  this 
is  fair  examination,  your  Honor.  It  is  obviously  im¬ 
proper  examination. 

The  Court:  The  first  thing,  Mr.  Hantman,  you  have 
gone  all  over  this.  This  gentleman  has  given  us  the 
schedule  on  which  the  figure  is  based.  Undoubtedly  you 
7-eferred  to  it  in  the  fourth  specification  of  the  second  3333 
count. 

Mr.  Hantman :  If  the  Court  please,  Mr.  Williams 
in  his  examination  has  gathered  from  this  witness  that 
the  sum  was  put  into  the  preferred  stock  account,  and 
I  think  we  ought  [1097]  to  have  a  right  to  show  what 
happened  to  it  and  I  will  be  glad  to  fix  the  date. 

Mr.  Williams:  Your  Honor,  I  showed  what  hap¬ 
pened  to  it. 
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The  Court :  The  point  of  it  is  you  are  dealing  with 
retroactive  entries.  I  think  it  is  clear  to  the  jury,  and 
also  clear  to  the  Court,  when  it  was  made.  The  prob¬ 
lem  is,  what  do  they  represent?  That  is  the  issue  of 
fact. 

By  Mr.  hantman. 

Q.  Mr.  Williams  asked  you  about  the  sum  of  $269,050 
which  was  transferred  from  the  Freidus  loan  account  to  the 
donated  surplus  account  and  that  entry,  you  said,  was  made 
on  9-30,  as  of  2-28:  is  that  correct?  A.  Correct. 

Q.  Did  you  ever  see  any  authorization  for  that?  A.  None 
other  than  the  supporting  papers  by  Mr.  Feingold. 

Q.  What  would  that  have  done  to  the  $28,000  figure  as  of 
February  28th  ? 

#**«** 

[1098]  Q.  Lot  me  ask  you  this,  Mr.  Falletty:  You  say 
that  the  books  showed  preferred  stock  as  of  12-31-1949  in 
the  sum  of  $339,800:  did  you  ever  see  any  certificates  cover¬ 
ing  that  ?  A.  T  did  not. 

Mr.  Hantman :  That  is  all. 

The  Court :  Very  well.  You  are  finally  excused,  Mr. 
Falletty. 

Mi*.  Margiotti :  Just  a  minute,  Mr.  Falletty. 
Recross-examination  by  Mr.  Maryiotti. 

Q.  Did  you  ever  see  Dun  &  Bradstreet’s  report  covering 
the  year  1949?  A.  On  what  corporation? 

Q.  On  the  Starrett  Television  Corporation  ?  A.  I  did  not. 

Q.  Did  you  have  any  knowledge  that  that  report - 

Mr.  Hantman:  I  object  if  Mr.  Margiotti  is  going  to 
read  from  a  report  of  Dun  &  Bradstreet. 
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The  Court:  The  point  of  it  is,  first,  did  he  see  it. 

He  says  no.  [1099]  Then  the  next  question  is,  has 
he  any  personal  knowledge  of  it.  You  may  ask  him. 

Mr.  Margiotti :  That  is  right. 

The  Court :  You  may  ask  him. 

By  Mr.  Margiotti. 

Q.  Do  you  have  any  personal  knowledge  that  the  Dun  & 
Bradstreet  report  of  1949  for  that  year  carried  preferred 
stock,  $339,800?  A.  I  have  no  knowledge  of  that. 

Mr.  Margiotti :  That  is  all. 

Mr.  Hantman :  Just  a  minute,  sir.  1988 

Redirect  examination  by  Mr.  Hantman. 

Q.  Do  you  know  of  your  own  personal  knowledge  that  the 
information  Mr.  Margiotti  just  read  to  you  from  Dun  & 
Bradstreet’s  report  w^as  supplied  by  the  Starrett  Television 
Corporation  ?  A.  I  have  no  knowledge  of  that  at  all. 

Mr.  Hantman :  That  is  all. 

The  Court :  You  are  finallv  excused. 

* 

(Witness  excused.) 

####«•# 

[1100]  George  L.  Kaufman,  called  as  a  witness  for  and 
on  behalf  of  the  government,  having  been  first  duly  sworn,  1989; 
was  examined  and  testified  as  follows: 

Direct  examination  by  Mr.  Hantman. 

Q.  Give  us  your  name  and  address,  please?  A.  George  L. 
Kaufman,  708  Miller  Avenue,  Brooklyn,  New  York. 

Q.  That  is  K-a-u-f-m-a-n  (spelling)?  A.  That  is  right, 
sir. 
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Q.  Will  you  keep  your  voice  up,  sir,  so  the  Court  and 
the  ladies  and  gentlemen  of  the  jury,  the  defendants  and 
their  counsel  will  hear  you?  Where — what  is  your  occupa¬ 
tion,  sir?  A.  Accountant. 

Q.  Where  were  you  employed  during  1950,  sir  ?  A.  The 
J.  B.  Kass  &  Co. 

[1101]  Q.  1  Madison  Avenue,  New  York  City,  New  York? 
A.  Yes,  sir. 

Q.  Did  you  ever  have  occasion,  Mr.  Kaufman,  to  examine 
the  corporate  books  of  the  Starrett  Television  Corpora¬ 
tion,  601  West  26th  Street,  New  York  City,  New  York  ?  A. 
Yes,  I  did. 

Q.  When  was  that,  sir?  A.  During  the  month  of  April, 
1950. 

Q.  Can  you  fix  the  period  for  us,  if  you  know?  A.  April 
19  to  24. 

Q.  What  was  the  purpose  of  your  visit  to  the  Starrett 
plant  on  this  occasion,  sir?  A.  To  prepare  financial  state¬ 
ments. 

Q.  At  whose  direction  did  you  go  to  the  Starrett  Tele¬ 
vision  Corporation  plant  to  prepare  the  financial  state¬ 
ment  ?  A.  Theodore  Schneider. 

Q.  Who  is  Mr.  Schneider?  A.  He  was  a  partner  of  .1.  B. 
Kass  &  Co. 

Q.  He  was  your  superior,  was  he?  A.  Yes. 

Q.  What  specifically  did  you  do  in  connection  with  your 
examination  of  the  Starrett  Television  Corporation's  books, 
during  this  period,  in  the  month  of  April,  1950?  A.  I  pre¬ 
pared  a  schedule  of  the  balances  and  the  [1102]  general 
ledger  and  made  necessary  adjustments  to  bring  them  up 
to  date. 

Q.  Mr.  Kaufman,  I  show  you  Government’s  Exhibits  38 
through  44,  which  are  corporate  books.  T  want  you  to  ex¬ 
amine  them  and  then  tell  me  whether  you  have  ever  seen 
them  before?  A.  To  the  best  of  my  recollection  I  have 
worked  with  these  books. 
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Q.  Whose  books  are  those,  sir?  A.  Starrett  Television. 

Q.  Are  those  the  books  you  examined  among  the  cor¬ 
porate  books  you  examined  during  the  period  April  19  to 
24,  1950,  at  the  Starrett  Television  Corporation?  A.  Yes, 
sir.  ; 

Q.  Was  your  work  cheeked  or  approved  by  anyone,  sir? 
A.  Not  to  my  knowledge. 

Q.  Did  you  reduce  vour  work  to  writing?  A.  Yes. 

Q.  Will  you  tell  us  what  you  did,  specifically?  A.  I  pre¬ 
pared  working  papers  and  prepared  financial  statements. 

Q.  What  did  you  do  with  the  work  papers  when  you  com¬ 
pleted  making  them?  A.  To  the  best  of  my  recollection,  I 
placed  them  on  my  supervisor’s  desk. 

Q.  And  your  supervisor  at  that  time  was  Mr.  Schneider? 
[1103]  A.  Yes. 

Q.  When  do  you  recall  completing  the  work  papers,  sir? 
A.  About  April  24th. 

Q.  I  show  you  Government’s  Exhibit  45. 

i 

(The  documents  above  referred  to  were  marked  Gov¬ 
ernment  Exhibit  45  for  Identification.) 

By  Mr.  Hantman. 


Q.  I  want  you  to  examine  them  and  tell  me  if  you  can 
identify  them?  A.  They  appear  to  be  my  work  papers. 

Q.  Those  are  the  work  papers  you  prepared  at  that  time? 
A.  Yes. 

Q.  Of  the  books  of  the  Starrett  Television  Corporation? 
A.  That  is  right. 

Q.  Mr.  Kaufman,  were  the  books  in  condition  such  that 
you  could  at  the  time  you  were  there  take  off  a  trial  balance 
as  of  February  28, 1950?  A.  Yes. 

Q.  When  you  went  into  the  Starrett  Television  Corpora¬ 
tion  to  examine  the  books,  can  you  tell  us  whether  the  ac¬ 
counts  consisted  of  adjusted  or  unadjusted  data,  sir?  A. 
Unadjusted  data. 
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[1104]  Q.  And  when  we  say  “unadjusted,”  tell  the  Court 
and  the  jury  what  you  mean?  A.  Well,  they  didn’t  include 
up  to  date  figures,  transactions.  « 

Q.  Then  the  books  were  not  complete  as  of  February 
28th?  A.  That  is  right. 

Q.  Did  you  do  anything  in  that  connection?  A.  Yes,  I 
prepared  the  necessary  adjustments. 

Q.  How  did  you  do  that,  just  briefly  ?  A.  By  scrutinizing 
various  books  of  account. 

Q.  And  you  made  those  adjustments  so  that  the  cor¬ 
porate  books  reflected  the  financial  picture  as  of  what  date?  ». 

A.  February  28,  1950. 

Q.  And  the  work  papers  you  have  prepared  and  which 
are  marked  as  Government’s  Exhibit  45  for  Identification  i 

reflect  the  financial  position  of  the  Starrett  Television  as 
of  February  28,  1950?  A.  Yes,  sir.  ^ 

The  Court:  May  the  Court  inquire,  in  the  interest 
of  saving  time,  are  you  going  to  tender  the  work 
papers? 

Mr.  Hantman :  Yes,  we  are  about  to  offer  these  ■* 

work  papers  in  evidence,  if  there  is  no  objection,  your 
Honor. 

Mr.  Margiotti :  If  your  Honor  please,  if  these  are 
to  be  offered  in  evidence,  there  is  a  lot  of  writing  on  it. 

[1105]  I  haven’t  seen  them  yet.  It  will  take  a  little  time. 

******  * 

[1108]  Mr.  Hantman:  We  will  so  offer  Govern- 
ment’s  Exhibit  45  for  Identification,  as  modified  by 
your  Honor’s  ruling  at  the  bench. 

The  Court :  All  right,  let  it  be  received  in  accordance 
with  the  ruling  at  the  bench.  » 

(Thereupon  the  documents  above  referred  to  marked 

Government’s  Exhibit  45  were  received  in  evidence.) 
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By  Mr.  Hantman. 

Q.  Now,  Mr.  Kaufman,  as  a  result  of  your  examination 
of  the  Starrett  Corporate  hooks,  can  you  tell  us  whether 
or  not  Starrett  Television  Corporation  made  or  lost  money 
as  of  January  1,  1950?  A.  As  of  January  1,  1950,  they  had 
a  deficit. 

Q.  Of  how  much,  sir?  A.  T  have  the  figures  here: 
$320,612.91. 

[1109]  Q.  You  say  they  had  a  deficit  at  the  time? 

The  Court:  Could  you  repeat  the  figure?  You  went 
.just  a  little  too  fast. 

The  Witness:  $320,612.91.  2000 

By  Mr.  Hantman. 

Q.  When  you  said  “deficit,”  what  does  that  mean?  A. 

That  is,  the  results  of  operations  from  the  inception  of  the 
corporation  until  January  1,  1950,  which  results  in  a  loss. 

Q.  That  is,  losses  as  a  result  of  doing  business;  is  that 
correct?  A.  That  is  correct. 

Q.  Now,  as  a  result  of  your  examination  of  the  corporate 
hooks,  Mr.  Kaufman,  were  you  able  to  determine  whether 
or  not  the  Starrett  Television  Corporation  made  or  lost 
money  during  the  two  months  period  ending  February  28, 

1950?  A.  They  lost  money. 

Q.  Were  you  able  to  determine  the  amount  of  that  loss  gQQi 
during  that  two  months  period?  A.  Yes,  sir. 

Q.  What  was  that  figure,  sir?  A.  That  figure  was 
$50,111.89. 

Q.  Then  the  total  loss  from  operation  doing  business 
from  the  time  the  business  was  started  until  February 
28,  1950,  was  what  figure,  was  what  figure,  sir?  [1110]  A. 

That  figure  was  $370,724.80. 

Q.  Now,  Mr.  Kaufman,  as  a  result  of  your  work  as  an 
accountant,  what  is  a  proper  method  of  showing  a  surplus 
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account  on  a  financial  statement?  A.  Well,  a  surplus  ac¬ 
count  should  be  separated  into  two  categories,  capital  sur¬ 
plus  and  earned  surplus. 

Q.  And  what  is  capital  surplus,  sir?  A.  Capital  is  all 
surplus  but  earned  surplus. 

Q.  And  earned  surplus,  sir?  A.  Earned  surplus  is  the 
results  of  operation,  business  operations. 


2003 


2004 


Mr.  Williams:  Is  this  witness  a  certified  public  ac¬ 
countant  ? 

The  Witness:  No,  sir. 

Mr.  Hantman :  You  may  ask  him,  sir,  when  you  get 
to  him. 

Mr.  Williams:  Well,  you  are  asking  him  expert 
questions  and  I  wanted  to  know  if  he  was  a  certified 
public  accountant  before  he  undertook  to  answer  any 
further. 

The  Court :  T  take  it  you  are  not  a  certified  public 
accountant  ? 

The  Witness:  No,  sir. 

The  Court:  Would  you  indicate  to  the  jury,  please, 
what  the  extent  of  your  accounting  education  has  been  ? 

The  Witness :  I  am  a  graduate  of  the  City  College. 

[1111]  The  Court:  City  College  of  New  York? 

The  Witness :  Of  New  York,  yes,  sir. 

The  Court:  I  assume  that  was  predicated  on  high 
school  graduation? 

The  Witness :  Yes,  sir. 

The  Court:  Four  year  course? 

The  Witness:  Yes,  sir. 


By  Mr.  Hantman. 

Q.  What  degree  did  you  get  at  City  College?  A.  B.  B.  A. 
That  is,  a  Bachelor  of  Business  Administration. 
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Mr.  Williams:  I  have  no  objection  to  this  witness 
going  forward  but  T  do  think  that  that  should  be 
known  before  he  begins  to  testify  as  to  the  weight.  I 
am  not  objecting  to  what  he  has  to  say. 

The  Court :  No,  the  Court  made  a  ruling  with  regard 
to  the  witness  who  preceded  him  and  I  gather  this  man 
has  been  doing  audit  work  and  the  purpose  of  the 
Court’s  inquiry  is  to  know  the  background  of  his  audit 
work.  What  was  your  major  at  the  New*  York  City 
College  ? 

The  Witness:  Accounting. 

The  Court:  Accounting? 

The  Witness:  Yes,  sir. 

The  Court:  How  many  vears,  if  anv,  have  vou  had 
in  accounting  work? 

[1112]  The  Witness:  Up  until  now  T  have  had  ap¬ 
proximately  five  years  accounting. 

The  Court :  Five  years  ? 

The  Witness:  Public  accounting. 

The  Court :  Public  accounting  work  ? 

The  Witness:  Yes,  sir. 

The  Court :  All  right,  go  ahead,  sir.  You  asked  him 
what  earned  surplus  was:  T  don’t  know  whether  he  had 
finished  his  answer. 

By  Mr.  Hantman. 

Q.  Will  you  tell  the  Court  and  jury  what  you  mean  when 
you  say  “earned  surplus?”  A.  Earned  surplus  is  the  re¬ 
sults  of  operations  from  the  inception  of  the  corporation  to 
a  specified  period. 

Q.  Can  you  tell  the  Court  and  jury  why  you  would  keep 
earned  surplus  separate  and  distinct  from  donated  surplus? 
A.  That  is  proper  accounting  procedure. 

Q.  I  show  you  Government’s  Exhibit  15- A  in  evidence 
and  ask  you  to  tell  the  Court  and  jury  how  the  surplus  ac¬ 
counts — 
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Mr.  Williams :  I  think  that  exhibit  speaks  for  itself, 
your  Honor. 

Mr.  Hantman :  15-A  is  listed  on  that  statement,  sir. 

The  Court:  Is  that  the  February  28th - 

Mr.  Hantman:  Yes,  your  Honor. 

[1113]  The  Court:  Very  well.  I  will  overrule  your 
objection. 

The  Witness:  It  is  listed  as  a  net  figure;  it  is  not 
shown  separately,  according  to  this  statement. 

By  Mr.  Hantman. 

Q.  Just  read  what  it  sa vs,  sir?  A.  $109,420.01. 

Q.  And  that  figure  applies  to  what  account  or  accounts, 
sir?  A.  Well,  I  don’t  remember  the  figure. 

Q.  No,  that  figure  you  just  read  applies  to  what  account 
or  accounts  ?  A.  Surplus,  it  is  called  surplus,  right  here. 

Q.  It  is  not  broken  down  there,  is  it?  A.  No,  sir. 

Mr.  Hantman:  No  further  questions. 

Cross-examination  by  Mr.  Williams. 

Q.  Mr.  Kaufman,  as  I  understand  it,  in  1950  you  were 
working  for  the  Kass  Company  as  a  junior  accountant?  A. 
That  is  right. 

Q.  And  your  supervisor  and  superior  was  Mr.  Schneider? 

2010  ^es’ 

[1114]  Q.  Mr.  Schneider  is  a  certified  public  accountant, 
is  he?  A.  To  my  knowledge  he  is. 

Q.  And  he  was  at  that  time?  A.  Yes,  I  believe  so. 

Q.  He  was  a  partner  in  the  Kass  Company?  A.  Yes,  sir. 
Q.  And  he  was  the  partner  who  was  responsible,  was  he 
not,  for  the  Starrett  account?  A.  At  that  time,  yes,  sir. 

Q.  So  that  you  were  working  under  his  supervision  on 
the  Starrett  account  in  April  1  of  1950?  A.  That  is  right. 
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Q.  By  the  way,  did  you  see  Mr.  Schneider  here  today?  A. 

I  did  this  morning. 

Q.  You  did?  A.  Yes. 

Q.  Has  lie  been  here  for  a  couple  of  days,  to  your  knowl¬ 
edge?  A.  T  believe  so. 

Q.  You  have  seen  him  have  you?  A.  Yes. 

Q.  Xow,  when  you  were  called  to  Washington  on  the 
preparation  of  the  trial  balance  in  April  of  1950,  the  cor¬ 
porate  books  of  account  were  made  available  to  you, 

[1115]  were  they  not?  A.  Your  question  said,  trial  balance? 

Q.  Didn’t  you  originally  work  up  a  work  sheet  and  then 
make  a  trial  balance  from  which  ultimately  a  financial  state¬ 
ment  was  made?  A.  My  objective  was  a  financial  state-  2012 
ment,  not  a  trial  balance. 

Q.  Well,  don’t  vou  strike  a  trial  balance  before  vou  make 
a  financial  statement  in  ordinary  accounting  practice?  A. 

Yes,  sir. 

Q.  So  that  didn’t  you  make  a  trial  balance  before  you 
prepared  the  financial  statement?  A.  Yes,  but  that  was  not 
your  original  question. 

Q.  One  of  the  things  you  were  asked  to  do  was  to  make 
a  trial  balance  for  Mr.  Schneider  in  preparation  for  the 
final  financial  statement,  was  it  not?  A.  That  is  the  pro¬ 
cedure  but  I  wasn’t  asked  to  do  a  trial  balance. 

Q.  So  you  went  through  the  accounts,  the  ledger  accounts, 
of  the  Starrett  Company  as  of  April,  1950?  A.  That  is 
right. 

Q.  Now,  you  found,  did  you  not,  in  the  corporate  books  2013 
of  account,  a  ledger  account  called  preferred  stock,  which 
was  credited  in  the  amount  of  $339,800?  [1116]  A.  T  would 
have  to  check. 

Q.  Well,  from  your  work  sheets,  can  you  tell  us  readily 
whether  you  found  such  an  account?  T  assume  everything 
that  you  put  on  these  work  sheets  you  abstracted  from  the 
books  of  account?  A.  That  is  right,  the  trial  balance.  That 
figure  was - 


672a 


2014 


2015 


2016 


George  L.  Kaufman — For  Government — Cross. 


Q.  $339,800?  A.  Capital  stock  Preferred? 

Q.  Yes.  A.  That  is  right. 

Mr.  Hantman :  Would  you  keep  your  voice  up,  Mr. 
Kaufman? 

The  Witness :  Yes. 

By  Mr.  Williams. 

Q.  Now,  did  you  also  examine  an  account  which  was  called 
in  the  ledger  books,  “Donated  Surplus?”  A.  I  didn’t  ex¬ 
amine  it.  This  was  an  unaudited  statement ;  I  just  took  the 
figures - 


Mr.  Margiotti :  I  can’t  hear  it,  your  Honor. 

The  Witness:  I  didn’t  examine  the  accounts.  That 
was  an  unaudited  statement. 

By  Mr.  Williams. 

Q.  1  understand  so,  but  you  looked  at  the  ledger  entry, 
did  you  not?  [1117]  A.  I  abstracted  the  balance  from  the 
account. 

Q.  Now,  did  you  find  when  you  looked  at  that  account, 
sir,  that  as  of  September  30,  1949,  there  had  been  a  dona¬ 
tion  of  surplus  in  the  amount  of  $160,394.11  by  Jacob  and 
Claire  Freidus?  A.  In  September,  1949? 

Q.  Yes,  sir.  A.  I  couldn’t  have  seen  that,  because  the 
books  were  closed  at  12-31-49  and  the  balance  would  be 
brought  over  into  the  total,  not  showing  individual  trans¬ 
actions;  you  understand. 

Q.  Did  you  begin  your  analysis  of  the  books  as  of  the 
closing  of  1949  ?  A.  I  didn’t  analvze  the  books  at  all. 

Q.  Well,  did  you  begin — you  looked  at  the  books,  didn’t 
you?  A.  Yes;  that  is  not  analyzing  them. 

Q.  You  had  to  analyze  the  books  to  make  a  financial  state¬ 
ment?  A.  That  is  not  true. 
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Q.  You  made  adjusting  entries.  A.  Yes. 

Q.  When  you  said  you  didn’t  analyze  the  books,  you 
mean  you  didn’t  audit  the  books,  don’t  you?  A.  That  is 
right. 

[1118]  Q.  This  was  an  unaudited  statement?  A.  That  is 
right. 

Q.  We  understand  that.  This  was  an  internal  financial 
statement  made  for  internal  management  use;  isn’t  that 
right?  A.  T  can’t  say  that. 

Q.  When  you  sav  you  didn’t  analvze  the  books,  you  mean 
you  didn’t  conduct  an  audit?  A.  That  is  right. 

Q.  But  you  looked  at  the  accounts,  didn’t  you?  A.  I  took 
off  the  figures,  the  balance.  ■ 

Q.  When  you  looked  at  the  donated  surplus  account  for 
1950  you  found,  did  you  not,  that  there  was  an  authorization 
forthcoming  to  credit  to  donated  surplus  an  amount  of 
$269,050  and  you  so  showed  it  on  your  trial  balance;  isn’t 
that  right?  A.  That  is  a  long  question.  You  said  I  noticed 
an  authorization  in  the  books  of  account.  T  did  not. 

Q.  Well,  you  had  directions  from  Mr.  Schneider  to  make 
that  that  entry,  did  you  not?  A.  Yes,  sir,  but  that  is  not  on 
the  books  of  account. 

Q.  And  an  entry  was  made  to  that  effect,  was  it  not?  A. 

You  said — the  other  question  said  that  authorization  from 
M  r.  Schneider  ? 

[1119]  Q.  I  said,  you  made  that  entry,  did  you  not,  on 
your  trial  balance  and  ultimately  on  the  statement  that 
you  prepared?  A.  1  made  that  entry  on  the  adjustments  2019 
sheet,  yes,  sir. 

Q.  $269,050?  A.  That  is  right. 

Q.  And  that  was  in  April  of  1950,  wasn’t  it?  A.  That 
was  in  the  month  of  April,  1950,  that  is  right. 

Q.  And  did  you  find  out  that  subsequently  at  a  meeting 
of  Schneider,  Fein,  Daniels  and  Freidus,  that  an  agree¬ 
ment  was  entered  into  by  the  corporate  stockholders  that 
this  donation  to  surplus  be  made  and  that  a  letter  of  au- 
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thorization  went  out  directing  Kass  to  make  this  entry; 
did  you  find  that  out?  A.  Xo,  sir. 

I  have  a  correction  to  make:  You  asked  me  a  question, 
whether  Ted  Schneider  told  me  to  do  that  entry.  I  don’t 
recollect  whether  it  was  Ted  Schneider. 

Q.  Did  you  see  this  letter  before?  A.  Yes,  T  have  seen 
this  letter  before. 

Q.  And  that  letter  is  Government’s  Exhibit  24.  Have 
you  seen  that  letter  before?  [1120]  A.  Yes,  sir. 

Q.  Did  Mr.  Hantman  show  it  to  you?  A.  Yes,  sir. 

Q.  Have  you  seen  it  before  that?  A.  The  first  time 
I  saw  that  letter  was  when  Mr.  Hantman  showed  it  to  me. 

Q.  Now,  in  the  preparation  of  your  work  sheets,  you 
indicate,  do  you  not,  in  April,  that  this  authorization  is 
forthcoming  from  Freidus  to  make  this  entry  on  the  trial 
balance?  A.  That  appears  in  the  note  in  my  work  sheets. 

Q.  So  that  you  knew  in  April  that  this  was  forthcoming, 
or  vou  had  been  told  that  it  was?  A.  Yes. 

Q.  And,  in  fact,  you  made  the  entry  pursuant  to  that 
information?  A.  That  is  right. 

Q.  And  when  you  made  that  entry  on  the  trial  balance 
it  had  the  effect,  did  it  not,  of  wiping  out  completely  as 
of  February  28,  1950,  the  loans  payable  account  of  Jacob 
Freidus?  A.  Jacob  Freidus  and  Claire  Freidus. 

Q.  And  Claire  Freidus?  A.  That  is  right. 

Q.  So  that  that  account  as  of  February  28,  1950,  [1121] 
was  zero;  is  that  right?  A.  When  you  say  account,  do 
vou  mean  the  ledger  account? 

Q.  Yes.  A.  Xo. 

Q.  All  right,  I  will  adopt  your  language,  Mr.  Kaufman. 
You  are  an  accountant  and  I  am  not  and  T  want  you  to 
bear  that  in  mind  when  you  answer  my  questions.  1  am 
not  aware  of  all  the  jargon  in  the  accounting  world,  so 
I  will  ask  you  to  bear  with  me  when  1  make  slips  of  the 
tongue.  A.  I  want  to  be  truthful  about  it. 
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Q.  Yes,  I  know  you  do.  J  say,  when  you  made  your 
trial  balance  in  preparation  for  the  financial  statement, 
the  account,  and  1  use  the  term  as  a  layman,  marked  Jacob 
and  Claire  Freidus  loans  payable,  was  zero?  A.  As  per 
my  work  papers,  adjusted  trial  balance. 

Q.  As  per  your  work  papers,  yes.  A.  Adjusted  trial 
balance,  that  is  right.  ; 

Q.  And  subsequently  that  entry  was  in  fact  made  on 
the  books  of  the  company,  was  it  not?  A.  T  have  no  knowl¬ 
edge  of  that. 

Q.  Will  you  turn  to  the  ledger  marked  1950,  loans  [1122] 
payable,  Freidus? 

Let’s  look  at  the  journal  first  because  it  should  originate  9024 
there,  shouldn’t  it? 

Let's  look  at  9-30-50. 

That  is  not  the  journal,  sir. 

Yes,  it  is,  1  am  sorry.  Let  me  see  if  I  can  help  you  on 
that.  1  don’t  think  you  are  looking  in  the  right  place,  Mr. 
Kaufman,  but  T  will  bow  to  your  superior  knowledge  on 
that.  A.  This  is  the  general  journal.  Tt  is  marked  “Gen¬ 
eral  Journal.” 

Q.  It  only  goes  until  June.  A.  1  couldn’t  tell  that  until 
I  looked  at  the  book. 

Mr.  Hantman:  May  I  help  you,  Mr.  Williams? 

Mr.  Williams:  No,  1  have  got. 

Thank  you,  anyway. 

9-30— pick  9-30  out.  2025 

T  would  rather  have  the  witness  do  it,  Mr.  Hantman. 

He  has  testified  about  these  things  and  T  assume  he 
knows  how  to  get  it. 

Did  Mr.  Fallettv  take  awav  his  memorandum  sheet 

•’  *  1 

from  which  he  testified? 

I  was  asking  you  a  question,  Mr.  Hantman. 

Mr.  Hantman:  May  it  please  the  Court,  I  under¬ 
stand  that  Mr.  Williams  had  Mr.  Falletty’s  work 
sheet. 
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[1123]  Mr.  Williams:  Did  he  take  it  away? 

Mr.  Hantman:  I  don’t  know. 

By  Mr.  Williams. 

Q.  Tsn’t  that  it  there,  Mr.  Kaufman?  And  that  entry 
is  made  effective  2-28-1950?  A.  Yes. 

The  Court:  Keep  your  voice  up.  We  can’t  hear 
you,  Mr.  Kaufman,  please. 

The  Witness:  Yes. 

By  Mr.  Williams. 

2027 

Q.  So  that  there  was  in  the  books  an  entry  effective 
February  28,  1950,  which  substantiated  the  trial  balance 
that  you  made. 

Mr.  Hantman:  With  respect  to  what  figure,  Mr. 
Williams? 

Mr.  Williams:  With  respect  to  the  credit  of  $269,- 
050  in  donated  surplus. 

The  Witness:  That  is  right. 

By  Mr.  Williams. 

Q.  Now,  that  had  the  effect,  did  it  not,  of  making  the 
loans  payable  account  to  Freidus  zero?  A.  Not  at  the  date 

2028  that  was  made. 

Q.  Excuse  me.  A.  Not  at  the  time  that  it  was  made. 

Q.  1  am  addressing  myself  to  the  date  of  the  financial 
statement,  February  28,  1950.  I  am  asking  you  if  as  a 
[1124]  result  of  the  entries  effective  February  28,  1950, 
the  loans  payable  account  of  Jacob  and  Claire  Freidus 
was  not  zero?  A.  It  was  zero  per  my  adjusted  trial  balance 
and  statement  1  prepared  at  the  time. 
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Mr.  Margiotti :  Your  Honor,  may  we  have  this 
witness — I  didn’t  hear  the  answer. 

The  Court:  We  will  have  the  official  record  read 
back. 

(Thereupon  the  answer  as  above  recorded  was  read 
by  the  reporter.) 

By  Mr.  Williams. 

Q.  Now,  when  you  prepared  your  statement,  you  struck 
off  a  balance  of  the  surplus  account  as  of  February  28, 

1950,  did  you  not?  A.  I  don’t  understand  that  question. 

Q.  Do  you  know  what  1  mean  when  I  say  what  was  the 
balance  of  the  surplus  account  as  of  February  28,  1950? 

A.  Well,  the  balance — when  you  say  T  took  off  a  trial 
balance,  1  didn’t  strike  it  as  of  February  28,  1950;  T  struck 
it  as  of  January  1,  1950. 

Q.  "But  then  you  made  adjusting  entries  up  to  February 
28,  1950,  didn’t  you?  A.  That  is  right. 

Q.  So  that  your  trial  balance  reflected  the  status  [1125] 
of  the  company  as  of  February  28,  1950,  didn’t  it?  A.  Ad¬ 
justed  trial  balance,  yes. 

Q.  Do  you  want  me  to  use  the  term  “adjusted  trial 
balance”  on  what  you  did  in  February  28,  1950?  A.  If 
you  want  to. 

Q.  Ts  that  an  accurate  description  of  your  trial  balance 
of  February  28,  1950,  adjusted  trial  balance?  A.  If  you 
are  speaking  about  closing  figures,  yes.  2031 

Q.  Then  on  your  adjusted  trial  balance  of  February  28, 

1950,  you  found  out  what  the  balance  of  the  surplus  account 
was,  did  you  not?  A.  T  could  reconcile  it  to  that,  but  you 
understand  if  you  knew  accounting  you  would  know  that 
the  actual  figure  that  would  appear  on  the  statement 
would  not  be  the  extended  figure. 

Q.  You  found,  did  you  not,  that  there  was  a  credit 
balance  in  the  surplus  account  of  $109,420.01,  did  you  not. 
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after  you  removed  your  operating  deficit?  A.  What  sur¬ 
plus  account  was  that,  please? 

Q.  Now,  you  prepared  on  your  trial  balance  an  account 
marked  “surplus,”  didn’t  you?  Isn’t  that  right?  A.  Yes. 

The  Court :  Keep  your  voice  up,  both  of  you  gentle¬ 
men.  I  don’t  think  the  jury  could  hear  you. 

[1126]  By  Mr.  Williams. 

Q.  What  was  your  total  in  the  donated  surplus  account? 
A.  It  reads  here,  “Donated  Surplus,  $429,444.81.” 

Q.  $429,444.81?  A.  That  is  what  it  reads  here. 

2033  q  And  that  was  prepared  by  you?  A.  That  is  right. 
Q.  What  did  you  do  with  that  figure  after  you  got  it 

when  vou  reflected  it  on  vour  balance  sheet?  A.  I  would 
show  that  in  the  capital  section  under  donated  surplus. 

Q.  And  what  would  you  subtract  from  that  figure  if 
you  wanted  to  get  an  overall  surplus  unclassified?  A. 
Unclassified  ? 

Q.  Yes,  an  unclassified  surplus  account.  You  know  what 
that  means?  A.  I  would  deduct  from  that  the  deficit,  the 
accumulated  deficit. 

Q.  And  if  you  did  that,  what  figure  would  you  get?  A. 
$58,720.01. 

Q.  $58,720.01. 

Now,  did  you  find  an  account  on  the  books  to  Lehigh 

2034  Television  Company  owing?  A.  Yes,  I  think  there  was 
an  account. 

[1127]  Q.  What  was  that  amount?  A.  $34,073.64. 

Q.  Do  you  know  whether  a  re-evaluation  of  inventory 
was  made  by  your  supervisor,  Mr.  Schneider,  after  you 
prepared  your  trial  balance?  A.  Not  to  my  knowledge. 

Q.  Have  you  ever  heard  of  that?  A.  Heard  of  what? 
Q.  Heard  of  a  re-evaluation  of  inventory? 
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The  Court:  Gentlemen,  if  you  want  to  carry  on 

a  whispered  conversation,  it  is  all  right,  but  we  are  pot 

getting  it  into  the  record  and  T  don’t  think  the  jury 

can  hear  vou.  ; 

•* 

The  Witness:  Have  I  ever  heard  of  a  re-evaluation 

of  inventory  bv  Schneider? 

•  * 

By  Mr.  Williams. 

Q.  Yes,  sir.  A.  No,  sir. 

Q.  Have  you  ever  heard  of  a  re-evaluation  of  inventory 

made  bv  anvone  after  vour  trial  balance  was  drawn?  A. 

•  •  • 

T  can’t  recall. 

Q.  You  can’t  recall?  A.  No,  I  don’t  remember  of  any  ^036 
instance. 

Q.  What  do  you  show  as  the  inventory  account  on  your 
trial  balance?  [1128]  A.  That  is  the  closing  inventory  you 
are  talking  about? 

Q.  I  want  the  inventory  as  of  February  28,  1950. 

The  Court:  There  are  two  trial  balances,  aren’t 
there? 

The  Witness :  Yes. 

The  Court:  Isn’t  it  standard  practice  when  you  go 
to  audit  a  set  of  books  to  immediately  take  a  trial 
balance  from  the  books? 

The  Witness:  Yes,  sir. 

The  Court:  And  then  you  make  certain  analyses  2037 
or  adjustments  of  it  and  you  get  what  is  called  an 
adjusted  trial  balance? 

The  Witness:  Yes,  sir. 

The  Court:  And  from  the  adjusted  trial  balance 
you  make  your  balance  sheet? 

The  Witness:  Yes. 

The  Court:  Profit  and  loss  statement? 

The  Witness:  Yes,  sir. 
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The  Court :  Which  one  of  the  two  are  you  referring 
to,  the  initial  one  or  the  adjusted  one? 

Mr.  Williams:  I  am  only  interested,  your  Honor, 
and  T  thought  T  made  it  clear  to  him,  is  the  adjusted 
trial  balance  of  February  28,  1950. 

The  Court:  All  your  questions  are  predicated  on 
that? 

Mr.  Williams:  Yes,  sir. 

[1129]  The  Court:  All  right. 

Mr.  Williams:  I  am  not  asking  anything  about  the 
final  closing  for  1949. 

The  Court:  Well,  it  is  like  the  outfield,  you  know, 
there  is  a  right  field  and  a  left  field,  and  we  want  to 
know  which  one  of  the  two  you  are  playing  in.  We 
understand  it  is  the  adjusted  trial  balance  only. 

Mr.  Williams :  I  seem  to  be  playing  left  field,  your 
Honor.  That  is  alwavs  the  shorter  field  in  the  Wash- 
ington  ball  park. 

The  Court:  Now,  as  of  the  adjusted  trial  balance, 
the  question  is  predicated  on,  suppose - 

The  Witness:  Well,  in  this  particular  instance,  as 
in  other  instances,  in  many  cases - 

Mr.  Margiotti:  Keep  your  voice  up,  please. 

The  Witness :  In  this  particular  instance,  as  in  other 
instances,  you  will  find  in  accounting  that  sometimes 
it  is  reconciled  on  the  side  and  here  it  so  happens  that 
it  is. 

It  doesn't  appear  in  the  adjusted  trial  balance  but 
it  shows  on  a  little  schedule  on  the  right  side  of  the 
work  sheet. 


By  Mr.  Williams. 

Q.  How  much  is  it?  A.  $321,276.83. 

Q.  Now,  is  that  the  figure  that  you  showed  as  your 
[1130]  inventory  on  the  financial  statement  that  you 
p repared ? 
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Mr.  Hantman:  T  object  to  that.  There  is  no  testi¬ 
mony  that  this  witness  prepared  the  financial  state¬ 
ment. 

The  Court:  We  are  not  concerned  about  that. 
What  we  are  concerned  about  is,  did  he  make  the  work 
sheets  and  what  is  the  figure  that  he  entered  on  the 
work  sheets  as  reflecting  inventory.  The  mechanics 
of  keeping  the  balance  sheet  is  unimportant. 

The  Witness:  This  should  have  been  the  figure  and 
most  likely  was. 


Mr.  Williams. 


Q.  What  is  it,  sir?  A.  What  was  that? 

Q.  What  is  it?  A.  $321,276.83. 

Q.  Can  you  tell  from  this  statement  whether  that  is 
the  figure  shown?  A.  No,  sir. 

Q.  Now,  it  shows  on  here,  $346,276.83,  does  it  not?  A. 
Yes,  sir. 

Q.  So  that  that  is  indicative,  is  it  not,  that  after  you 
finished  your  adjusted  trial  balance  the  senior  accountant 
made  a  re-evaluation  of  inventory?  A.  I  don’t  know  whether 
he  did  or  not. 


Q.  I  didn't  ask  you  whether  you  knew  whether  he  did 
[1131]  or  not,  but  as  an  accountant,  is  that  not  indicative 
of  a  re-evaluation  of  inventory  by  some  officer  of  the 


company  or  by  the  accountant? 


A.  No,  sir,  not  to  me. 


is  not  indicative  of  that  fact. 


Q.  Will  you  tell  me  the  difference,  sir,  between  what 
your  adjusted  trial  balance  showed  and  what  is  shown 
on  the  financial  statement  of  February  28,  1950  as  inven¬ 
tory,  just  put  that  figure  above  there  and  subtract  it? 
A.  This  is  the  figure  that  I  showed. 

Q.  All  right,  you  put  it  on  there.  A.  Well,  give  me  that 
figure. 

Q.  There  is  that  figure.  That  is  the  one — oh,  I  see. 
A.  That  is  my  figure,  $25,000. 
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Mr.  Williams:  Will  your  Honor  indulge  rne  just 
a  moment?  I  just  want  to  add  something. 

Well,  does  that  not  indicate  to  you  that  as  an 
accountant,  that  after  the  trial  balance  was  made  by 
you  and  given  to  Mr.  Schneider,  that  there  was  a 
re-evaluation  placed  on  current  inventory? 

The  Witness:  It  just  indicates  to  me  that  the  figure 
was  not  what  I  have  here. 

By  Mr.  Williams. 

Q.  And  those  figures  were  ultimately  turned  over  to 
[1132]  your  senior  accountant,  Mr.  Schneider,  before  being 
put  into  a  final  statement,  is  that  right?  A.  To  the  best 
of  my  recollection. 

Q.  Do  you  know  what  he  did  after  he  got  your  figures? 
A.  No,  sir,  I  do  not. 

Q.  Have  you  had  any  conversation  with  Mr.  Schneider 
concerning  your  work  sheet  ?  A.  Concerning  my  work  sheet  ? 
Q.  Yes.  A.  I  had  lunch  the  other  day. 

Q.  I  just  asked  you  if  you  had  a  conversation.  A.  Yes. 
May  I  elaborate? 

Q.  I  want  to  know  whether  you  have  had  a  conversation 
with  him  about  it.  A.  Yes. 

Q.  When  did  you  have  that?  A.  Monday. 

Q.  Monday  of  this  week?  A.  At  lunch. 

Q.  He  was  here  Monday,  was  he?  A.  Yes,  sir. 

Q.  Now,  do  you  know  that  Murray  Daniels,  the  president 
of  Starrett,  told  Schneider  that  the  Lehigh  Television 
account  had  been  forgiven?  [1133]  A.  Do  I  know  that? 

Q.  Yes.  A.  No,  sir,  I  do  not  know. 

Q.  Had  you  ever  heard  that?  A.  No. 

Q.  Did  you  have  a  discussion  with  Schneider  about  his 
instructions  from  Daniels  on  the  Lehigh  Television  account? 
A.  No,  sir. 
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Q.  You  have  no  knowledge  of  what  took  place  with 
respect  to  the  Lehigh  Television  account  after  you  handed 
in  your  work  sheet  papers?  A.  Well,  according  to  my  work 
papers,  Lehigh  Television  account  was  zero  in  my  adjusted 
trial  balance. 

Q.  Where  did  you  get  the  information  that  you  put  on 
your  adjusted  trial  balance  with  respect  to  Lehigh  Tele¬ 
vision  account?  A.  I  made  a  journal  entry,  one  of  my 
adjustments,  crediting  that  account  to  sales. 

This  information  undoubtedlv  was  observed  bv  me  at 
the  Starrett  Television  Corporation  office. 

Mr.  Williams:  Your  Honor,  T  would  like  to  have 
an  opportunity  to  examine  this  statement.  2048 

The  Court:  We  will  give  it  to  you. 

Mr.  Williams:  T  saw  it  for  the  first  time  here  this 
[1134]  morning. 

The  Court:  We  are  pretty  close  to  lunch. 

Mr.  Williams:  1  think  1  will  have  some  additional 
questions  of  this  witness  when  1  have  had  an  oppor¬ 
tunity  to  study  that. 

The  Court:  Very  well. 

Anything  further  now? 

Mr.  Williams:  Nothing  further  at  this  point. 

Mr.  Margiotti,  may  I  just  interrupt  for  one  moment? 

Mr.  Margiotti:  Certainly. 

By  Mr.  Williams.  2049 

Q.  1  want  you  to  point  out  to  me  just  where  your  ad¬ 
justed  trial  balance  is  so  I  will  know  where  to  look.  Is  that 
the  first  two  sheets?  A.  No,  this - 

Mr.  ’Williams :  These  three  sheets.  Thank  you. 

1 

Cross-examination  by  Mr.  Margiotti. 

Q.  Mr.  Kaufman,  T  believe  you  stated  you  have  been 
an  accountant  for  five  years?  A.  Approximately  five  years. 


684a 


2050  George  L.  Kaufman — For  Government — Cross. 


Q.  Then  how  long  had  you  been  an  accountant  at  the 

time  vou  did  the  work  which  you  have  testified  about?  A. 
•  * 

Over  a  year. 

[1135]  Q.  Over  a  year.  And  what  is  the  difference  be¬ 
tween  an  accountant  and  a  certified  public  accountant? 
A.  The  difference? 

Q.  Yes.  A.  That  he  was  certified  bv  the  State  of  New 
York. 

Q.  In  other  words,  for  a  person  to  become  a  certified 
public  accountant  he  must  pass  a  State  examination  and 
then  he  gets  a  certificate  from  the  State?  A.  That  is  right. 
Q.  Making  him  a  certified  public  accountant?  A.  That 

2051  riSht- 

Q.  You  are  not  a  certified  public  accountant?  A.  No. 

Q.  What  is  that?  A.  No. 

Q.  You  are  not  now  a  certified  public  accountant?  A. 
No. 

Q.  And  your  superior,  who  did  you  say,  what  was  the 
name?  A.  Mr.  Ted  Schneider. 

Q.  What?  A.  Theodore  Schneider. 

Q.  And  he  was  a  certified  public  accountant?  A.  To  the 
best  of  my  knowledge  he  was,  yes,  sir. 

[1136]  Q.  And  the  work  you  did,  you  did  for  him?  A. 
Yes,  sir. 

Q.  And  you  prepared  the  paper,  the  work  sheets,  and 
you  turned  them  over  to  him,  did  you  not?  A.  To  the 
best  of  my  recollection,  yes. 

2052  Q.  And  when  did  you  see  your  work  sheets  again?  A. 
The  next  time  I  saw  my  work  sheets  was  when  Mr.  Hant- 
man  showed  them  to  me. 

Q.  In  Mr.  Hantman's  hands?  A.  Yes. 

Q.  How  did  they  get  from  Mr.  Schneider’s  hands  into 
Mr.  Hantman’s  hands,  if  you  know?  A.  I  don’t  know. 

Q.  Did  you  at  any  time  see  Government  Exhibit  14, 
which  is  already  introduced  in  evidence?  A.  Yes. 
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Q.  Where  did  you  first  see  that  exhibit?  A.  Mr.  Hant- 
man  showed  it  to  me. 

Q.  When  did  he  show  it  to  you?  A.  I  believe  some  time 
in  January. 

Q.  Of  this  year?  A.  Yes. 

Q.  What  is  that?  A.  Yes. 

Q.  Do  you  know  anything  about  the  preparation  of 
[1137]  this  statement?  A.  No,  sir. 

Q.  Do  you  know  who  prepared  it?  A.  No,  sir. 

Q.  You  have  no  knowledge  about  that  at  all?  A.  No, 
sir. 

Q.  Did  Mr.  Knohl  have  anything  to  do  with  your  work? 
A.  I  never  met  Mr.  Knohl. 

Q.  You  never  met  Mr.  Knohl.  You  got  no  directions 
from  him  as  to  what  you  should  do?  A.  No,  sir. 

Q.  Or  about  the  statement  or  your  work  sheets?  A. 
No,  sir. 

Q.  Or  about  turning  them  over  to  Mr.  Schneider?  A. 
No,  sir. 

Q.  In  going  over  the  books  of  this  company,  did  you 
find  that  Mr.  Knohl  was  a  stockholder?  A.  Not  to  my 
knowledge. 

Q.  So  far  as  you  know  from  the  books  of  the  company 

vou  don’t  recall  that  thev  reflect  that  he  had  a  financial 
•  • 

interest  in  the  company?  A.  Not  to  my  knowledge. 

Mr.  Margiotti:  I  think  that  is  all,  and  thank  you 
very  much. 

[1138]  The  Court:  Is  there  anything  on  redirect 
that  you  can  take? 

Mr.  Hantman:  Yes,  your  Honor.  First  there  are 
one  or  two  questions  I  failed  to  ask  on  direct,  and  I 
would  like  to  ask  the  Court. 

The  Court:  I  will  grant  you  permission:  you  may 
ask  him  as  direct  testimony. 


2053 


2054 


2055 


686a 


2056  George  L.  Kaufman — For  Government — Further  Direct. 


Farther  direct  examination  by  Mr.  H ant man. 

Q.  Mr.  Kaufman,  I  believe  you  said  that  as  of  February 
28,  1950,  Jacob  and  Claire  Freidus’  loan  account  stood  at 
$269,050;  is  that  correct?  You  can  refer  to  the  books,  if 
you  want  to.  A.  Of  unadjusted,  yes. 

Q.  And  that  was  a  sum  which  the  firm  owed  to  Jacob 
and  Claire  Freidus,  was  it  not?  A.  Yes,  sir. 

Q.  Can  you  tell  us  what  that  figure  was,  that  figure  in 
that  account,  was,  as  of  April  30, 1950  ?  A.  No,  T  can't. 

Q.  Would  you  look  at  the  books  and  tell  us  what  the 
figures  are  listed  there?  A.  April  doesn’t  appear  in  this 

2057  le(teer  here.  As  of  April  30,  1950? 

Q.  Yes,  sir.  [1139]  A.  $379,050. 

Q.  So  that  between  February  28, 1950,  and  April  30, 1950, 
the  sum  of  money  that  the  corporation  owed  to  Jacob  and 
Claire  Freidus  increased  by  approximately  $100,000:  is 
that  correct?  A.  That  is  right. 

Q.  Now,  Mr.  Kaufman - 

Mr.  Margiotti :  He  hasn't  answered  yet. 

Mr.  Hantman:  Yes,  he  did:  he  said  “Yes.’ 

The  Witness :  I  said  yes. 

Mr.  Margiotti:  L  beg  your  pardon,  sir.  He  said 
“Yes”  in  such  a  low  tone  that  I  didn’t  hear  him. 

By  Mr.  Hantman. 

2058 

Q.  Mr.  Kaufman,  with  respect  to  Government's  15- A, 
which  is  in  front  of  you,  the  attachment  to  that  letter,  did 
you  prepare  that  statement  at  all,  sir?  A.  Previously,  I  had 
compared  this  with  my  adjusted  trial  balance  and  T  would 
say  that - 

Mr.  Williams:  Did  you  ask  him  if  he  prepared  or 
compared  it? 

Mr.  Hantman :  If  he  prepared  it. 
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By  Mr.  Hantman. 

Q.  If  you  prepared  that.  A.  I  compared  this  with  my  ad¬ 
justed  trial  balance  [1140]  previously  and  I  would  say  that 
I  did  not  prepare  this  particular  statement 

Q.  And  you  are  looking  at  the  February  28,  1950,  finan¬ 
cial  statement  of  the  Starrett  Television  Corporation,  which 
is  in  evidence  in  this  case  as  Government’s  15-A?  A.  Yes, 
sir. 

Q.  Now,  you  mentioned  an  unaudited  statement  that  you 
prepared.  What  do  you  mean  by  an  unaudited  statement? 

A.  An  unaudited  statement  refers  to  a  financial  statemet 
prepared  without  confirmation,  outside  confirmation.  2^^ 

Q.  In  response  to  questions  by  Mr.  Williams,  you  said 
you  placed  the  sum  of  $269,050  in  your  work  papers  as  a 
result  of  being  told  to  do  that  by  Mr.  Schneider;  is  that 
correct?  A.  I  said  I  couldn’t  recall  who  instructed  me. 

Q.  What  is  your  recollection?  A.  Well,  I  mean — 
would  definitely — if  anyone  else  had  told  me  I  would  have 
called  it  to  the  attention  of  Mr.  Schneider. 

Q.  And  at  the  time  he  told  you  to  do  that,  there  was  no 
entry  on  the  books  itself? 

Mr.  Williams:  T  don’t  think  you  should  lead  him, 
vour  Honor. 

Mr.  Margiotti:  I  object;  he  hasn’t  said  Mr. 
Schneider  told  him. 

[1141]  The  Court:  The  problem  is  to  know  if  you  2061 
are  in  the  field  of  direct  testimony  or  redirect. 

Mr.  Hantman :  I  am  now  on  redirect. 

The  Court:  All  right,  it  is  redirect.  You  may  use 
leading  questions.  Go  ahead,  sir. 

Redirect  examination  by  Mr.  Hantman. 

Q.  At  the  time  Mr.  Schneider  or  whoever  it  was  that 
told  you  to  place  this  entry  in  the  book,  there  had  been  noth- 
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ing  in  the  corporate  books,  from  the  donation  from  loans  to 
surplus,  as  of  February  2S,  had  there?  A.  No,  sir. 

Q.  I  show  you  Government’s  24  in  evidence.  I  want  you 
to  read  it  and  tell  me  if  that  letter  is  authority  to  transfer 
the  sum  of  $269,050  from  the  Jacob  and  Claire  Freidus  loan 
account  to  that  of  donated  surplus  as  of  February  28th  ? 

Mr.  Williams:  I  object,  your  Honor.  It  calls  for  a 
conclusion.  He  is  asking  a  legal  conclusion  of  this  wit¬ 
ness. 

The  Court :  Let  me  ask  you  first,  with  reference  to 
the  exhibit;  what  is  the  date  on  it? 

The  Witness:  Tt  is  dated  May  3,  1950. 

2063  The  Court:  May  3,  1950? 

The  Witness :  Yes,  sir. 

[1142]  The  Court:  Your  broad  question  to  him  is 
what  ? 

Mr.  Hantman :  My  question  is,  your  Honor,  whether 
that  letter  as  he  reads  it  is  authority  for  him  to  trans¬ 
fer,  as  he  testified  he  did  in  his  work  papers,  the  sum 
of  $269,050  in  his  work  papers  as  of  February  28,  1950. 

Mr.  Williams:  Your  Honor,  he  didn’t  say  he  did  it 
pursuant  to  that  letter. 

The  Court:  That  is  the  very  thing  I  am  going  to 
ask  him,  sir,  so  we  won’t  argue  about  it.  Look  at  the 
letter  in  front  of  your  hand  and  tell  the  Court,  first,  as 
a  Court  question:  Have  you  seen  the  letter  before? 

The  Witness:  Yes. 

The  Court:  When  did  you  see  it  first? 

The  Witness :  At  Mr.  Hantman’s  office. 

The  Court :  Well,  with  reference  to  your  audit  which 
you  say  occurred  April  19th  to  24th  of  1950,  did  you 
have  the  letter  before  you? 

The  Witness:  No,  sir. 

The  Court :  State  whether  or  not  it  formed  any  basis 
for  any  adjustment  which  you  made  in  your  work 

sheet  ? 
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Tlie  Witness :  This  letter  would - 

The  Court :  No,  we  gather  the  impression  you  didn’t 
see  it. 

The  Witness :  That  is  right. 

[1143]  The  Court:  What  I  am  asking  you  is  a 
catch-all  question,  to  gather  it  all  up. 

Since  you  didn’t  see  it,  did  it  form  any  basis  for 
any  entry  you  made  in  your  work  sheet? 

Tn  other  words,  did  you  go  back  to  your  work  sheet 
later  as  a  result  of  seeing  it? 

The  Witness:  No,  sir,  I  did  not. 

The  Court:  Well,  I  grant  the  objection.  It  calls 
for  a  conclusion.  The  gentleman  said  he  never  saw  it.  gOGG 

Bg  Mr.  Hantman. 

Q.  Now,  Mr.  Kaufman,  Mr.  Williams  asked  you  about 
certain  donations  to  surplus  made  by  Mr.  Freidus  the 
year  ending  December  31,  1949,  and  the  transfer  of  $269,- 
050  to  surplus,  which  gave  you,  I  believe  you  said,  $429,- 
444.81  transferred  to  donated  surplus  as  reflected  in  your 
work  sheet;  is  that  correct?  A.  I  will  have  to  check.  That 
figure  was  $429,444.81. 

Q.  And  the  total  losses  from  operations,  I  believe  you 
told  us,  was  $370,724.80;  is  that  right?  A.  I  don’t  see  the 
figure  in  front  of  me.  I  would  not  like  to  say  it  until  I 
saw  it. 

Q.  I  believe  you  so  testified  on  direct.  Do  you  recall  2067 
that?  A.  If  that  is  the  figure,  I  did. 

Q.  And  as  Mr.  Williams  asked  you,  then  the  surplus 
[1144]  of  the  Starrett  Television  Corporation  as  of  Feb¬ 
ruary  28,  1950,  by  your  figures,  from  all  sources,  I  believe 
you  said,  was  $58,720.01;  is  that  right?  A.  That  is  right. 

Q.  I  want  you  to  look  at  Government  Exhibit  15- A,  which 
we  referred  to  previously,  and  tell  us  what  the  surplus 
listed  on  that  statement  is. 
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Mr.  Williams:  I  don’t  believe  this  is  redirect,  your 
Honor. 

Mr.  Margiotti :  This  is  something  the  witness  said 
he  never  saw. 

The  Court:  He  .just  testified  he  didn’t  ever  see 
15-A. 

Mr.  Hantman:  I  don’t  see  why  he  can't  tell  us  what 
the  figure  is  of  surplus. 

The  Court:  It  doesn’t  make  anv  difference,  vou 
can  ask  him  to  sit  down  and  look  at  the  Constitution 
and  tell  us  what  it  does.  Tt  makes  no  difference.  1 
sustain  the  objection. 

9060  ###### 


[1140]  Afternoon  Session — 1:45  P.  M. 

Thereupon  George  Kaufman  resumed  the  stand  and  tes¬ 
tified  further  as  follows: 

Redirect  examination  by  Mr.  Hantman. 

Q.  Mr.  Kaufman,  Mr.  Williams  asked  you  about  the 
figures  for  inventory  in  your  work  sheets.  T  believe  you 
said  it  was  $321,276.83.  How  did  you  arrive  at  that  figure, 
sir?  A.  At  that  time  Mr.  Schneider  had  given  me  an  in¬ 
ventory  figure  and  1  remember  preparing  some  compila- 
2070  tions,  a  compilation  of  inventory,  because  my  adjustments 
necessitated  that  1  adjust  the  inventory  given  to  me,  and 
after  the  adjustments  were  made  1  arrived  at  that  figure. 

Q.  Do  you  recall  what  the  figure  was  Mr.  Schneider  gave 
you?  A.  Xo,  sir. 

Q.  Do  you  know  whether  it  was  higher  or  lower  than 
the  $321,276.83  figure  which  now  appears  on  the  work 
sheets?  A.  1  do  not  know. 

Mr.  Hantman:  Xo  further  questions. 
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Recross-examination  by  Mr.  Williams. 

Q.  Mr.  Kaufman,  the  work  sheets  that  you  identified 
here  this  morning  as  yours,  at  page  3  you  show  on  your 
work  sheet  [1146]  the  donated  surplus  account  to  be  $429,- 
444.81;  is  that  right?  A.  Yes,  sir. 

Q.  Is  that  correct,  Mr.  Kaufman,  as  reflected  on  your 
work  sheet?  A.  Yes,  sir. 

Q.  Now  also  on  your  work  sheet  you  show  a  deficit  ac¬ 
count  as  of  December  31,  1949  in  the  amount  of  $320,612.91; 
is  that  right?  A.  Yes,  sir. 

Q.  Then  you  show  as  of  2/28/50  further  losses  in  the 
amount  of  $50,111.89;  is  that  irght?  A.  That  is  right. 

Q.  And  your  total,  the  deficit  account  on  your  adjusted 
trial  balance,  to  be  $370,724.80.  A.  Not  on  my  adjusted 
trial  balance. 

Q.  Well,  isn’t  that  what  you  show  the  operating  deficit 
to  be  in  your  account,  in  your  work  sheets?  A.  Yes,  the 
work  sheets  reconcile. 

Q.  And  from  those  figures,  you  arrived  at  the  figure 
which  you  indicated  was  the  surplus,  namely,  $58,720.01? 

A.  That  is  right. 

Q.  Now  you  indicated  in  response  to  one  of  Mr.  Hant- 
man’s  questions  that  the  surplus  shown  on  the  statement 
of  2/28/50,  which  you  have  in  your  hand,  was  $109,420.01; 
is  that  right?  A.  I  have  to  see  that  again. 

[1147]  Mr.  Williams :  Do  you  have  it,  Mr.  Flannery?  2073 
I  don’t  know  whether  you  have  it  or  not,  Mr.  Kaufman. 

There  it  is. 

The  Witness:  $109,420.01. 

By  Mr.  Williams. 

Q.  $109 — what  is  it?  A.  — four  hundred  twenty  dollars 
and  one  penny. 
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Q.  Four  hundred  twenty  and  one  cent;  is  that  right? 
A.  That  is  correct. 

Q.  Now,  do  you  recall  that  after  you  submitted  your 
work  sheets  that  there  was  a  re-evaluation  of  inventory 
from  $321,276.83  to  $346,276.83?  A.  No,  I  don't. 

Q.  As  a  matter  of  fact,  I  want  you  to  examine  your  work 
sheet,  Mr.  Kaufman,  at  the  point  where  inventory  is  in¬ 
dicated,  and  ask  you  if  the  figure  there  hasn't  been  erased, 
$346,276.83,  and  in  lieu  thereof  substituted  $321,276.83? 
A.  There  are  several  figures  that  have  been  erased  besides 
that  figure. 

Q.  Wasn't  that  346  before  it  was  erased,  sir  ?  A.  I  don’t 
o  Q75  know. 

Q.  Can’t  you  tell  that  ?  A.  No. 

Q.  You  can  see  the  6  quite  clearly  under  the  1,  can’t  you? 
A.  No,  1  can’t. 

LI  148]  Q.  You  can't  see  that?  A.  No,  T  can’t  tell  whether 
it  is  a  6. 

Q.  The  figure  on  your  work  sheet,  you  say,  is  $321,- 
276.83;  is  that  right?  A.  That  is  right. 

Q.  And  on  the  statement  is  $346,276.83;  is  that  right? 
A.  That  is  right. 

Q.  So  there  is  a  $25,000  difference  there:  is  that  right? 
A.  That  is  correct. 

Q.  In  response  to  Mr.  Hantman's  question  just  after 
lunch  you  say  you  do  recall  that  there  were  some  adjust¬ 
ments,  but  you  didn’t  know  whether  it  was  up  or  down  on 
2076  f]ie  inventory  account.  A.  That  is  right. 

Q.  Now  I  want  you  to  look,  Mr.  Kaufman,  at  RCA 
royalty  account.  I  first  want  you  to  look  at  page  1  of 
your  work  sheet  and  say  how  much  is  indicated  in  the  RCA 
royalty  account  on  that  page.  A.  1  don't  know  if  it  is  RCA. 
It  says,  royalties  payable. 

Q.  Royalties  payable,  all  right.  A.  $15,138.72. 

Q.  $15,138.72:  and  then  on  a  subsequent  page,  T  believe 
it  is  the  next  one,  you  show  another  entry  adjusting  the 
royalties  payable:  is  that  right?  [1149]  A.  Yes. 
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Q.  That  adjustment  is  in  the  amount  of  $3,335.54;  is 
that  right?  A.  $3,335.54. 

Q.  54?  A.  Yes. 

Q.  So  your  total  royalty  payable  account  was  $18,474.26 ; 
is  that  right?  You  can  add  it  if  you  want  to.  I  will  give 
you  a  scratch  paper.  A.  That  is  right. 

Q.  Nowt,  did  you  know  that  those  royalties  payable  ap¬ 
peared  on  the  books  at  the  time  that  you  were  working  on 
your  work  sheets  and  that  thereafter  Mr.  Murray  Daniels, 
president  of  Starrett,  advised  vour  supervisor  and  senior 
that  the  rovalties  had  been  cancelled  out  bv  RCA?  A.  I 
don’t  know  that. 

Q.  You  did  not  know  that?  A.  No.  2Q7S 

Q.  What  is  the  amount  of  the  accounts  payable  account 
on  your  books?  A.  As  adjusted? 

Q.  Yes.  A.  $148,389.60. 

Q.  $148,000—  A.  —$389.60. 

[1150]  Q.  — $389.60.  Now,  at  the  time  that  you  worked 
on  that  account,  you  indicated  that  the  accounts  payable 
were  taken  from  the  books,  plus  the  bookkeeper’s  adjust¬ 
ment,  Mr.  Robeson,  and  you  indicated  further  that  the 
subsidiary  accounts  didn’t  agree  with  the  control  account. 

Ts  that  not  right?  A.  I  don’t  know  where  I  indicated. 

Q.  Let’s  see  if  I  can  refresh  your  recollection.  I  want 
to  see  if  I  can  refresh  your  recollection  on  that.  A.  It  says 
that. 

Q.  Is  that  right?  A.  Yes. 

Q.  How  did  you  know  that  after  you  worked  on  the  2079 
trial  balance  that  the  accountants  found  three  things,  dupli¬ 
cate  invoices  entered,  some  credits  for  returned  merchan¬ 
dise,  and  some  price  adjustments,  which  totaled  $7,225.74? 

Mr.  Hantman:  I  object  to  that  and  ask  to  approach 
the  bench. 
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[1151]  Mr.  Hitz:  Even  if  those  persons  sometimes 
referred  to  in  the  questions  were  called,  they  couldn't 
themselves  as  lay  witnesses  testify  to  a  lot  of  that 
stuff,  because  it  would  be  between  them  hearsay. 

The  Court :  The  only  point  the  Court  can  make,  if 
you  find  things  objectionable,  make  your  objections  so 
the  Court  can  rule  upon  them. 

Mr.  Hitz:  The  damage  is  done - 

Mr.  Hantman:  — after  the  question  is  asked. 

The  Court:  It  is  a  bump  on  a  log  and  see  these 
things  roll  in.  I  don’t  know  what  you  are  driving. 
The  present  question  has  been  asked  and  the  witness 
°08l  says  ^ie  (^oosn  ^  know  anything  about  it. 

Mr.  Hitz:  But  it  was  apparent  before  he  was  asked 
that  he  didn’t  know  anything  about  it. 

The  Court:  1  don’t  know  about  that.  I  can’t  read 
his  mind.  The  only  thing  T  notice  is  that  you  are 
using  those  sheets  which  we  excluded  on  your  objec¬ 
tion. 

Mr.  Williams:  T  only  used  one  to  refresh  his  recol¬ 
lection,  that  is  all. 

[1152]  The  Court:  I  mean,  you  are  aware  of  that. 

Mr.  Williams:  Sure,  just  to  refresh  his  recollection. 

The  Court:  So  if  they  want  to  go  back  and  use  it — 

Mr.  Williams:  On  that  issue. 

The  Court:  Yes. 

The  objection  is  overruled. 

-082  (Counsel  thereupon  resumed  their  places  at  the 

counsel  table  and  the  following  proceedings  were  held 
in  open  court) : 

The  Court:  Go  ahead,  Mr.  Williams. 

Bij  Mr.  Williams. 

Q.  You  indicated,  Mr.  Kaufman,  when  you  prepared  your 
work  sheets  that  there  were  certain  adjusting  and  bal¬ 
ancing  entries  that  needed  to  be  made  in  the  accounts  pay¬ 
able,  did  vou  not?  A.  I  said  it  was  not  in  control. 

7  v 
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Q.  It  was  not  in  control?  A.  Not  in  control. 

Q.  Now  what,  sir,  is  the  difference  between  the  surplus 
account  as  reflected  in  your  work  sheets  and  the  surplus 
account  as  reflected  in  the  statement  of  2/28/50? 

The  Court:  You  mean,  the  mathematical  difference? 
Mr.  Williams:  Yes,  sir. 

The  Witness:  $50,700. 


By  Mr.  Williams. 


Q.  $50,700.  Now  you  got  that  by  subtracting  your  [1153] 
work  sheet  from  the  financial  statement  of  2/28/50?  A. 
Yes. 

Mr.  Williams :  That  is  all. 

Mr.  Hantman :  Did  you  want  to  ask  some  questions, 
Mr.  Margiotti? 

Mr.  Margiotti:  No. 


2084 


Further  redirect  examination  by  Mr.  Hantman. 

Q.  This  $58,720.01  figure  which  appears  on  your  work 
sheet,  sir,  assumed  did  it  not,  the  fact  that  the  $269,050 
w’as  effectively  donated  to  surplus  as  of  2/28/1950;  is  that 
right?  A.  That  is  right. 

Q.  With  respect  to  the  erasures  which  Mr.  Williams  ques¬ 
tioned  vou  about,  do  vou  know’  who  made  those  erasures? 
A.  I  can’t  tell  who  made  the  erasures,  but  that  is  my  hand- 
w’riting  after  the  erasures  were  made. 

Q.  Are  all  figures  in  that  sheet  in  your  handwriting, 
sir?  A.  This  particular  sheet,  yes. 

Mr.  Hantman :  That  is  all. 

Mr.  Margiotti:  May  I  see  those  erasures,  vour 
Honor? 

The  Court:  Yes,  indeed. 
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Q.  Mr.  Margiotti  has  a  glass  here.  1  am  going  to  ask 
you  [1154]  if  you  can  see  that  346  now,  sir,  underneath  the 
321.  A.  I  am  sorry. 

Mr.  Williams:  You  can't  see  it. 

The  Court:  Is  there  anvthing  further  of  the  wit- 

•  i 

ness  now? 

Mr.  Hantman :  Nothing  from  the  Government,  your 
Honor. 

The  Court:  You  may  he  excused,  Mr.  Kaufman. 

(Witness  excused.) 

Mr.  Hantman:  Call  Robert  Murphy,  please.  Agent 
Robert  Murphy. 

Thereupon  Robkrt  M.  Murphy  was  called  as  a  witness 
by  and  on  behalf  of  the  Government  and,  being  first  duly 
sworn,  was  examined  and  testified  as  follows: 

Direct  examination  by  Mr.  Hantman. 

Q.  Will  you  give  us  your  name  and  occupation?  A.  My 
name  is  Robert  M.  Murphy.  I  am  a  special  agent  of  the 
Federal  Bureau  of  Investigation. 

Q.  How  long  have  you  been  with  the  Federal  Bureau 
2088  °*#  ^nves^"a^on*  Mr*  Murphy?  A.  I  was  appointed  a  spe¬ 

cial  agent  in  December,  1941,  and  have  been  employed  in  that 
capacity  since  with  the  exception  of  18  months  of  miiltary 
leave. 

Q.  Tell  us  something  of  your  educational  and  profes¬ 
sional  background,  Mr.  Murphy.  [1155]  A.  1  attended 
Notre  Dame  University,  and  Miami  University,  Oxford, 
Ohio,  from  1935  to  1939.  From  1939  until  1941  I  was  an 
auditor  in  Binghamton,  New  York — from  1939  to  '41,  that  is. 
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From  '41  until  the  present  time  I  have  been  connected 
with  the  Federal  Bureau  of  Investigation.  At  the  present 
time  I  am  supervisor  of  the  Accounting  Section  of  the  New 
York  office. 

Q.  And  your  present  position  with  the  Bureau,  is  what, 
sir?  A.  I  am  supervisor  of  the  Accounting  Section  of  the 
New  York  office. 

Q.  Mr.  Murphy,  in  the  course  of  your  duties,  did  you 
ever  have  occasion  to  visit  the  premises  of  the  Starrett 
Television  Corporation  in  New  York  Citv,  New  York?  A. 
I  did. 


Q.  When  was  that?  A.  In  June,  1951. 

Q.  Can  you  tell  us  what  the  purpose  of  your  visit  to  the 
Starrett  plant  on  that  occasion  was?  A.  I  had  been  ordered 
by  my  superiors  to  make  an  examination  of  the  books  and 
records  of  the  Starrett  Television  Corporation  in  connec¬ 
tion  with  certain  negotiations  that  firm  had  with  the  RFC. 

Q.  Did  you  examine  certain  of  the  corporate  books  and 
records  of  Starrett  Television  Corporation  in  connection 
with  [1156]  your  investigation,  sir?  A.  I  did. 

Q.  Who  made  the  various  books  and  records  of  the  Star¬ 
rett  Television  Corporation  available  to  you?  A.  Mr. 
Theodore  Feingold,  of  the  J.  B.  Kass  Company. 

Q.  I  want  you  to  examine  these  books  and  records,  Mr. 
Murphy,  Government’s  Exhibits  38  through  44,  and  these 
records.  Government’s  Exhibit  45  in  evidence,  and  tell  me 
whether  those  are  among  the  corporate  books  and  records 
you  examined  in  connection  with  your  investigation  of  the 
Starrett  Television  Corporation?  A.  This  book  I  am  look¬ 
ing  at,  Government’s  Exhibit  40,  is  the  general  ledger  of 
the  Starrett  firm  for  the  period  January  1,  through  June 

30  of  1950. 

Government  Exhibit  43  is  the  general  journal  of  the  firm 
for  the  period  July  of  ’50  to  December  of  ’50. 

This  book  in  front  of  me,  Government  Exhibit  41,  is  the 
general  ledger  of  the  firm  from  July  through  December 

31  of  1950. 


2090 
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Government  Exhibit  44  is  the  cash  disbursements  book 
from  January  7)0  through  December  ’50. 

This  is  the  general  journal,  Government  Exhibit  42,  the 
major  portion  of  it  is  the  general  journal  of  the  firm  from 
January  ’50  through  July  of  ’50. 

Here  is  the  journal  of  the  firm  from  January  *49  through 
December  of  ’49. 

[1157]  Government  Exhibit  38  is  the  general  ledger  of 
the  firm  for  the  vear  ’49. 

Q.  How  about  those  work  papers.  Government's  Exhibit 
45,  sir:  can  you  identify  those?  A.  These  are  work  papers 
which  were  given  to  me  by  Theodore  Schneider,  formerly  of 

2093  Kass  &  Company. 

Q.  Can  you  identify  them?  A.  Yes,  1  can. 

Q.  Will  you  do  so?  A.  Government  Exhibit  45—*  do  you 
want  me  to  explain  what  is  in  it? 

Q.  Xo,  just  explain  that  it  is,  if  you  know.  A.  Govern¬ 
ment  Exhibit  45  reflects  the  work  sheets  of  the  accountant 
who  performed  an  examination  of  the  Starrett  Television 
firm  for  the  period  ending  July  28.  1950. 

Q.  Did  you  have  occasion  to  examine  these  corporate 
books  and  records  in  connection  with  your  examination  of 
the  Starrett  Television  Corporation  in  June  of  *51  ?  A.  I 
did.  In  addition  to  these  exhibits,  1  examined  certain  books 
of  the  firm  prior  to  ’49,  going  back  to  the  inception  of  the 
firm,  namely,  March  of  *48. 

Q.  Which  books  were  those,  sir,  if  you  recall?  A.  They 

2094  would  be  the  general  ledger,  the  journal,  cash  books  of  the 
firm,  miscellaneous  records,  the  minute  book. 

Q.  I  show  you  Government’s  Exhibit  32,  which  is  headed 
[1158]  Minutes,  and  ask  you  whether  you  can  identify  that 
volume,  sir?  A.  Government  Exhibit  32  is  the  minute  book 
of  the  General  Television  Corporation,  March  2,  1948, 
which  extends  up  through  November  of  1950.  The  name 
was  changed,  I  know  from  my  investigation  in  August  of 
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’48  from  General  Television  to  Starrett  Television  Corpo¬ 
ration. 

Q.  Where  did  you  examine  the  minute  book,  Government 
Exhibit  32,  sir?  A.  On  the  premises  of  the  Starrett  Tele¬ 
vision. 

Q.  Who  made  the  book  available  to  you?  A.  I  believe 
it  was  either  Mr.  Feingold  or  Miss  Harris.  I  was  there  for 
a  period  of  time  and  he  provided  certain  books;  she  may 
have  provided  this  one. 

Q.  Who  is  Miss  Harris?  A.  She  was  one  of  the  of¬ 
ficers  or  directors  of  the  firm,  T  noted  from  the  minute 
book. 

Q.  I  want  you  to  examine  that  minute  book,  Mr.  Murphy,  20% 
and  tell  me  whether  or  not  when  vou  examined  the  book 
it  was  in  the  condition  in  which  you  find  it  now.  A.  In 
connection  with  my  examination  of  the  records,  I  made  niv 
own  work  papers,  and  in  that  connection  1  have  made  notes 
in  connection  with  my  examination  of  the  minute  book. 

Just  looking  at  it  casually,  without  comparing  it  with  the 
work  papers,  T  would  say  this  is  generally  the  condition  I 
found  it  in. 

[1159]  Q.  When  you  made  this  examination  of  the  min¬ 
ute  book,  Mr.  Murphy,  did  you  find  any  references  therein 
to  the  election  of  a  vice-president  of  the  corporation  any 
time  between  June  and  October,  1950?  A.  Yes.  I  noted 
that  on  June  28  a  meeting  was  held  for  the  election  of  a 
vice-president  of  the  firm.  However,  the  only  notation  I 
saw  of  anv  such  election  was  on  October  2nd,  when  Claire  2097 
Freidus  was  elected  a  vice-president  of  the  firm. 

Q.  You  found  no  references  in  there  to  the  election  of, 
the  actual  naming  of  the  vice-president  as  of  June  28,  1950? 

A.  Xo,  sir. 

Q.  At  the  time  you  examined  this  minute  book,  sir,  do 
you  recall  whether  or  not  there  were  any  yellow  sheets  in 
it  indicating  that  Larry  Knohl  was  a  vice-president  of  the 
Starrett  Television  Corporation?  A.  I  saw  no  reference 
to  the  fact  that  Mr.  Knohl  was  a  vice-president  of  the  firm. 
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Q.  What  did  you  do  with  the  minute  hook,  Mr.  Murphy, 
when  you  completed  your  examination  of  it?  A.  I  left  it 
on  the  premises,  either  returning  it  to  Mr.  Feingold  or  to 
Miss  Harris,  either  one. 

Q.  When  did  you  next  see  the  book,  sir?  A.  T  saw  the 
book  next  in  your  office  here  in  Washington,  D.  C. 

Q.  Is  the  hook  in  the  same  condition  now  as  it  was  when 
[1160]  you  examined  it  on  the  Starrett  premises? 

Mr.  Williams:  Your  Honor,  Mr.  Hantman  has  been 
leading  this  witness  and  1  want  to  object  at  this  point 
so  that  it  will  be  stopped. 

The  Court:  The  onlv  thing  T  noticed  is  he  has  asked 
2099  him  this  question  again  a  second  time,  but  apart  from 
the  repetition  I  don't  see  it  is  a  leading  question.  I  will 
overrule  you. 

By  Mr.  Hantman. 

Q.  Will  you  answer  the  question,  sir  ?  A.  Generally,  this 
book  appears  to  be  in  the  same  condition  as  1  saw  it  in 
June  of  1951. 

Q.  Did  you  ever  make  any  inquiry  of  the  defendant 
Jacob  Freidus  with  respect  to  the  minutes  of  the  meeting 
held  on  June  28,  1950?  A.  Xo,  sir. 

Q.  With  respect  to  the  remaining  corporate  books  and 
records  of  the  Starrett  Television  Corporation,  can  you 
tell  us  briefly  what  your  examination  consisted  of?  A. 
J1UU  yjy  examination  consisted  primarily  of  comparing  the  fin¬ 
ancial  statement,  which  was  furnished  to  me  by  our  Wash¬ 
ington  field  office,  which  was  presented  to  the  BFC,  compar¬ 
ing  the  accounts  listed  in  that  financial  statement  with  the 
accounts  appearing  both  in  the  books  and  the  work  papers 
of  the  J.  B.  Kass  Company.  In  connection  with  that,  my 
specific  directive  was  to  examine  closely  the  capital  stock 
account,  the  surplus  [1161]  account  and  the  loans  payable 
account. 
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Q.  I  show  you  Government’s  15-A,  sir,  which  is  a  finan¬ 
cial  statement  as  of  2/28/50,  and  ask  you  whether  or  not 
your  examination  was  based  upon  the  entries  made  on  that 
financial  statement?  A.  My  investigation  was  predicated 
upon  a  photostatic  copy  of  a  statement  of  Starrett  Televi¬ 
sion  Corporation  dated  February  28  of  ’50  and  signed  by 
Mitchell  Fein  as  vice-president. 

Q.  And  is  that  financial  statement  which  you  have  before 
you,  as  best  you  can  recall  it,  the  same  as  one  as  the  photo¬ 
static  copy  that  you  had?  A.  I  would  say  so,  yes. 

Mr.  Hantman:  Will  you  mark  this,  please? 

(The  document  referred  to  was  marked  Govern¬ 
ment’s  Exhibit  46  for  Identification.) 

By  Mr.  Hantman. 

Q.  Mr.  Murphy,  I  show  you  Government’s  46,  marked 
for  Identification,  and  ask  you  whether  you  can  identify 
that  statement?  A.  This  Government  Exhibit  46 — is  that 
it? 

Q.  Yes,  sir.  A.  That  is  an  enlargement  of  Government 
Exhibit  15 -  | 

Q.  15-A.  A.  — or  a  similar  copy,  or  15-A,  which  was 
made  by  [1162]  the  laboratory  of  the  FBI  here  in  Wash¬ 
ington  recently. 

Q.  And  is  it  an  accurate  dpulication  in  all  respects  of 
Government’s  15-A  in  evidence,  sir?  A.  By  comparing  2103 
the  figures  appearing  on  Exhibit  46  with  15-A  as  to  total, 
sub-totals,  et  cetera,  T  would  say  yes. 

Mr.  Hantman :  The  Government  would  like  to  tender 
this,  your  Honor. 

Mr.  Margiotti:  I  assume  that  is  for  purposes  of 
convenience? 

Mr.  Hantman:  Yes,  it  is.  If  you  like,  I  can  put  it 
up  on  the  board,  if  we  may. 


702a 


2104- 


2105 


2106 


Robert  M.  Murphy — For  Government — Direct. 


The  Court:  I  was  going  to  suggest  that  you  clip 
it  onto  this  board  over  here. 

Mr.  Hantman :  I  have  got  Scotch  tape. 

The  Court:  The  trouble  is,  you  will  cover  up  the 
other  figures.  1  don't  have  any  objection  to  putting 
on  the  other,  but  that  device  has  never  been  used.  We 
have  got  to  get  some  good  out  of  it.  (Laughter.) 

Let’s  take  our  recess  now;  it  will  help  get  this  board 
in  shape  and  also  help  the  ventilating  system.  We  will 
take  a  recess  of  ten  minutes. 

(A  short  recess  was  here  taken.) 

By  Mr.  Hantman. 

Q.  Mr.  Murphy,  in  connection  with  your  investigation, 
did  you  attempt  to  determine  who  had  prepared  this  finan¬ 
cial  statement.  Government’s  46  in  evidence?  [1163]  A.  T 
did. 

Q.  Who  did  you  talk  to  in  that  regard?  A.  I  spoke  with 
Mr.  Mitchell  Fein,  who  signed  the  statement. 

Mr.  Margiotti:  Just  a  minute.  We  object  to  what 
Mr.  Mitchell  Fein  told  the  witness. 

Mr.  Hantman:  He  hasn’t  said  what  Mr.  Mitchell 
Fein  told  him. 

Mr.  Margiotti:  We  ask  that  that  be  stricken  out. 

The  Court:  \  will  permit  the  fact  that  he  talked 
with  Mr.  Fein.  But  we  have  had  the  benefit  of  Mr. 
Fein  on  the  stand. 

Mr.  Hantman:  I  realize  that. 

The  Court:  Don’t  pursue  it  further. 

Mr.  Margiotti:  I  am  also  objecting  to  the  fact  that 

he  signed  the  statement,  which  is  a  conclusion  of  his 

and  could  onlv  be  hearsav. 

*  • 
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The  Court :  I  will  strike  that.  But  we  have  the  evi¬ 
dence  of  Mr.  Fein  himself,  direct,  subject  to  cross- 
examination,  that  he,  Fein,  did  so. 


By  Mr.  Han  /man. 


Q.  Who  else  did  you  talk  to,  if  anyone,  about  this  finan 
cial  statement?  A.  Mr.  Feingold. 

Q.  Anyone  else?  A.  Mr.  Kobeson. 

[11G4]  Q.  Anyone  else?  A.  Mr.  Ted  Schneider. 

Q.  Who  is  Mr.  Ted  Schneider?  A.  He  was  formerly  an 
employee  of  J.  B.  Kass  &  Company. 

Q.  As  a  result  of  your  investigation,  Mr.  Murphy,  were 
you  able  to  determine  who  prepared  this  financial  state¬ 
ment?  ; 
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Mr.  Williams:  That  is  rank  hearsay,  if  the  Court 
please. 

The  Court:  That  is  positive  testimony.  T  will  over¬ 
rule  that. 

Mr.  Williams:  May  we  come  to  the  bench  on  that? 

The  Court:  Yes. 

(Counsel  thereupon  approached  the  bench,  where  the 
following  proceedings  were  had  out  of  the  hearing  of 
the  jury:) 

Mr.  Williams:  He  asked  him,  your  Honor,  as  the 
result  of  vour  investigation,  did  vou  determine  who 
signed  it.  The  investigation  could  only  have  elicited 
hearsay.  His  conclusion  must  have  been  based  upon  2109 
hearsay.  None  of  the  persons  with  whom  he  has  talked 
have  been  defendants.  They  are  all  witnesses.  Conse¬ 
quently,  anything  that  he  learned  from  these  witnesses 
would  be  the  rankest  kind  of  hearsay. 

The  Court:  Let’s  get  down  to  the  heart  and  soul  of 
it.  Ts  the  testimony  of  your  witness  to  be  that  he  was 
not  able  to  find  out  who  prepared  it? 

Mr.  Hantman  :  That  is  correct. 
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[1167]  The  Court:  Ladies  and  gentlemen  of  the 
jury,  we  have  had  a  bench  conference  on  the  last  series 
of  questions  where  the  witness  on  the  stand  has  been 
asked  if  he  talked  to  a  number  of  persons  and  then  a 
broad  question,  if  he  was  able  to  learn  who  prepared 
the  statement  which  has  been  marked  as  an  exhibit. 
Now  the  Court  is  going  to  permit  the  one  question  as  to 
whether  he  was  able  to  learn  who  prepared  it.  Beyond 
that  the  Court  is  striking  from  the  record,  which  means 
it  has  no  part  in  the  testimony,  the  fact  that  he  talked 
to  Mr.  Feingold,  Mr.  Robeson,  Mr.  Schneider,  and  there 
was  one  other  name  that  the  Court  missed.  But  those 
are  out  of  the  record  and  are  not  to  be  considered  by 
you,  and  no  inference  is  to  be  drawn  from  the  mention¬ 
ing  of  those  names. 

Now  the  broad  question  is — 

[1168]  By  Mr.  H  ant  man. 

Q.  Now  the  broad  question,  Mr.  Murphy,  is  this:  As  a 
result  of  your  investigation,  were  you  able  to  determine 
who  prepared  this  financial  statement?  A.  I  was  not. 

Q.  Do  you  know  now  who  prepared  it? 

The  Court:  Now  we  have  had  a  bench  conference. 

Mr.  Margiotti :  That  is  objected  to. 

The  Court :  You  better  come  back  to  the  bench  again 
and  give  me  a  proffer  on  it. 

Mr.  Hantman :  I  will  withdraw  the  question. 

The  Court :  I  mean,  I  am  going  to  accept  the  proffer 
you  made  me  and  act  upon  it,  but  if  it  is  a  new  line  of 
inquiry,  I  want  to  know  what  the  proffer  is.  Are  you 
standing  on  the  question  or  withdrawing  it? 

Mr.  Hantman :  I  will  withdraw  it,  your  Honor. 

The  Court :  All  right. 


705a 


Robert  M,  Murphy — For  Government — Direct.  2113 


By  Mr.  H  ant  man. 


Q.  Now,  first,  T  believe  you  said,  the  first  account  you  ex¬ 
amined  was  the  capital  stock  account.  With  respect  to  your 
examination  of  the  books  and  records  of  the  Starrett  Tele¬ 
vision  Corporation,  will  you  tell  us  what  the  books  reflected 
with  respect  to  the  capital  stock  account,  sir?  A.  The 
capital  stock  account  reflected  on  February  28  that  there 
was  $200 — that  is,  in  the  general  ledger — [1169]  reflected 
that  there  was  capital  stock  outstanding  of  $200.  I  might 
clarifv  it  to  sav  that  the  books  reflected  two  stock  accounts, 
one  capital  stock,  which  is  account  No.  63,  in  the  amount  of 
$200.  and  the  general  ledger  also  reflected  another  capital 
stock  account,  No.  62,  which  is  capital  stock  preferred. 

In  7-elation  to  account  No.  63 - 


2114 


The  Court :  To  complete  your  testimony,  Mr. 
Murphy,  what  was  the  balance  in  account  62?  You  gave 
us  the  balance  in  account  63. 


The  Witness:  The  balance  in  the  account,  No. 
was  $339,800. 


By  Mr.  H  ant  man. 

Q.  Now,  with  respect  to  the  common  stock  account,  which 
1  believe  you  said  was  account  63;  is  that  right?  A.  Tt  is 
entitled  Capital  Stock  in  the  book. 

Q.  Yes.  With  respect  to  that  account,  sir,  did  you  find 
any  further  corroboration  with  respect  to  that  entry?  A. 
Yes.  By  referring  back  to  the  minute  book,  there  is  a 
certificate  of  incorpoi-ation  of  the  firm  which  was  filed  in 
March  of  '48,  under  the  name  of  General  Television  Corpo¬ 
ration.  Tt  indicated  that  200  shares  of  capital  stock,  no  par 
value,  were  to  be  issued. 

O.  Were  there  any  entries  concerning  this  matter  in  the 
general  ledger  in  the  year  ’49?  A.  As  T  say,  it  was  issued 
in  ’48.  Tt  was  authorized  [1170]  in  ’48  by  the  State,  and  my 
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investigation  reflected  that  through  the  capital  stock  hook 
itself,  102  shares  had  been  issued  to  Claire  and  Jacob 
Freidus.  The  stub  indicated  to  Jacob,  and  the  certificate 
itself  to  Jacob  and  Claire  Freidus,  in  the  amount  of  102 
shares. 

Q.  Where  did  the  other  98  shares —  A.  The  other  98 
shares  were  equally  split  between  Mitchell  Fein  and  Murray 
Daniels. 

Q.  So  that,  Mr.  Murphy,  the  inference  on  Government’s 
Exhibit  46 - 

The  Court:  What  was  the  inference?  I  mean,  your 
question  is  leading  a  little  bit. 

By  M r.  Hantman. 

Q.  Strike  that.  I  will  put  the  question  this  way:  As  a 
result  of  your  examination,  sir,  of  the  corporate  books, 
can  you  tell  us  whether  or  not  the  entry  on  Government’s 
46,  capital  stock,  common,  200  shares,  no  par  value,  $200, 
is  correct? 

Mr.  Collins:  That  is  a  conclusion. 

Mr.  Williams:  If  the  Court  please,  I  don’t  think  this 
witness  is  competent  to  say  whether  the  entry  is  correct 
or  not.  That  may  be  a  legal  conclusion. 

The  Court:  I  don’t  know.  Let  me  ask  you  as  the 
Court  a  question.  I  gathered  from  your  testimony  that 
when  you  made  your  investigation  you  were  predicating 
it  on  what  the  books  [1171]  showed  on  the  calendar 
day,  the  28th  day  of  February,  1950? 

The  Witness :  That  is  correct. 

The  Court:  And  your  work  sheets  showed  that  ac¬ 
count  63  was  designated  Capital  Stock,  with  a  $200 
balance  or  opening  amount  ? 

The  Witness:  That  is  correct. 
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The  Court:  And  account  02  showed  capital  stock 
preferred,  $339,800  ? 

The  Witness:  That  is  correct. 

The  Court :  Now  with  reference  to  what  you  found, 
did  von  have  occasion  to  check  it  with  this  statement 
here? 

The  Witness:  Yes.  I  traced  it  back  from  February 
28  of  ’50  back  through  to  the  time  of  issuance,  back  into 
’49,  and  in  connection  with  the  Freidus  interest  in  the 
capital  stock,  $102,  that  appeared  through  a  journal 
entry  is  November  of  1948,  then  was  transferred  to  the 
general  ledger  of  ’48  and  the  balance  carried  forward. 

The  $49  each  of  Fein  and  Daniels  was  entered  in  2120 
through  it  into  the  cash  receipts  book  of  July  ’48  and 
then  carried  on  forward  from  ’48  until  February  28, 

’50.  The  balance  in  the  account  on  February  28  of  ’50 
was  $200. 

The  Court:  T  believe  I  interrupted  you.  You  may 
continue.  . 

By  Mr.  H  ant  man. 

Q.  Now  with  respect  to  the  preferred  stock  account,  Mr. 
Murphy,  what  did  your  examination  of  the  corporate  books 
[1172]  reveal  in  that  connection?  A.  My  examination  re¬ 
flected  that  through  the  minute  book  under  date  of  Novem¬ 
ber  1,  1948 — pardon  me — November  ’49,  a  resolution  was 
passed  in  which  the  corporation — the  stockholders  author-  2121 
ized  the  corporation  to  increase  the  capital  stock  from 
these  200  shares  of  no  par  value  capital  stock  to  200  shares 
of  common  stock  and  200  shares  of  preferred  stock.  That 
was  the  authorization  in  the  minute  book. 

The  journal  reflected  an  entry  recording  the  fact  that 
$339,800  worth  of  preferred  stock  was  issued  on  12/31/49. 

T  believe  that  entry  is  on  page  79  of  the  journal.  That  bal¬ 
ance  of  $339,800  continued  on  through  February  S  of  ’50. 
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Q.  February  28?  A.  February  28  of  ’50  through  De¬ 
cember  30  of  1950  when  another  journal  entry  was  made 
eliminating  the  preferred  stock. 

Q.  Would  you  mind  checking  that  entry  in  the  corporate 
books  with  respect  to  the  length  of  time  the  preferred  stock 
in  the  sum  of  $339,800  continued  in  the  corporate  books? 
I  think  you  said  December  and  T  would  like  you  to  check 
it  as  against  the  books.  A.  It  was  September  30,  I  said. 

Mr.  Williams:  I  will  stipulate  in  the  books  it  was 
September  30. 

The  Witness :  September  30. 

By  Mr.  Hantmnn. 

[1173]  Q.  All  right.  So  that  the  entry  for  preferred 
stock  continued  on  the  corporate  books  until  September  30, 
1950:  is  that  correct?  A.  There  was  a  preferred  stock 
account  in  the  corporate  books  from  ’49,  December  of  ’49 
until  September  30  of  1950. 

Q.  What  happened  to  the  preferred  stock  account  as  of 
September  30,  1950,  from  your  examination  of  the  corpo¬ 
rate  books?  A.  On  September  30,  or  at  least  from  the 
entry  dated  from  September  30,  1950,  the  preferred  stock 
was  eliminated  and  the  amount  of  $339,800  transferred  to 
the  loans  payable  account  of  Jacob  Freidus,  Jacob  and 
Claire  Freidus. 

Q.  Now  vou  sav  the  entrv  was  eliminated.  What  do  you 
mean  by  eliminated?  A.  Well,  as  I  mentioned,  up  until 
the  entry  of  9/30/50,  there  was  that  account  on  the  books, 
indicating  a  credit  balance  in  the  capital  stock  preferred 
account  of  $339,800.  The  effect  of  the  entry  was  to  charge 
that  account  to  balance  it  out  and  eliminate  it. 

Q.  Did  you  find  any  entries  in  the  general  journal  re¬ 
flecting  that  transaction,  sir?  A.  I  did. 
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Q.  Where  did  you  find  such  an  entry,  sir.  A.  Tt  was  an 
entry  of  September,  1950;  I  believe  it  is  adjustment  No.  5. 

Mr.  Williams:  September  30,  1950? 

[1174]  The  Witness:  September  30,  1950. 

Mr.  Hantman:  Will  you  mark  these? 

(The  documents  referred  to  were  marked  Govern¬ 
ment’s  Plxhibits  Nos.  47  and  48  for  Identification.) 

The  Court:  Mr.  Murphy,  while  we  are  waiting  for 
the  exhibits  to  be  marked,  can  you  recall  when  it  was 
you  made  your  investigation? 

The  Witness:  At  the  Starrett  Television  Corpora¬ 
tion?  2126 

The  Court :  Yes,  sir,  the  date. 

The  Witness:  1  started  the  examination  on  June  25. 

The  Court:  1950? 

The  Witness:  1951,  and  my  investigation  at  the 
premises  of  Starrett,  T  would  say,  would  be  for  the 
better  part  of  a  week.  Tt  resumed  again  in  October, 

1951,  not  at  the  premises  but  at  Mr.  Schneider’s  office. 

The  Court:  The  Court  just  wanted  to  clear  up  the 
calendar  date. 


By  Mr.  Hantman. 

Q.  Mr.  Murphy,  I  show  you  Government’s  Exhibits’  47 
and  48  for  Identification,  sir.  Will  vou  look  at  those  and 
tell  me  if  you  can  identify  those  exhibits  ?  A.  I  am  attempt-  2127 
ing  to  find  this  entry  to  compare  it. 

Q.  Yes,  sir,  you  go  right  ahead  and  take  your  time. 

Have  you  found  the  page  in  the  general  journal,  Mr. 
Murphy?  [1175]  A.  I  have. 

Q.  Can  you  identify  Government’s  Exhibits  47  and  4S 
marked  for  Identification,  sir?  A.  It  appears  to  be  an  en¬ 
largement  of  this  page  which  is  dated  September  30  and 
bears  the  caption — 9/50 — Adj.  5. 
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Q.  Will  you  look  at  the  second  exhibit,  which  I  believe 
is  marked  Government’s  Exhibit  47?  Is  there  a  page  in 
the  general  journal  of  1950  covering  that  enlargement,  sir? 
A.  There  is. 

Q.  Do  those  two  pages  accurately  duplicate  those  two 
exhibits  vou  have  in  vour  hand,  47  and  48 — accuratelv 
duplicate  those  pages,  the  two  pages  of  the  general  journal 
of  Starrett  Television  Corporation,  1950,  which  are  before 
you  right  now,  sir  ?  A.  They  do. 

Mr.  Hantman :  The  Government  would  like  to  tender 
these  in  evidence,  your  Honor. 

The  Court:  Any  objection? 

Mr.  Williams:  No  objection. 

Mr.  Margiotti :  No. 

The  Court:  Let  them  be  received. 

(Government’s  Exhibits  Nos.  47  and  48  were  re¬ 
ceived  in  evidence.) 

By  Mr.  Hantman. 

Q.  Now,  Mr.  Murphy,  what  is  the  significance  from  an 
[1176]  accounting  point  of  view  of  taking  the  sum  of  $339,- 
800  that  appears  in  a  preferred  stock  account  and  putting 
it  into  the  loan  account  which  you  have  just  testified?  A. 
Well,  by  the  transfer  of  the  entry,  transfer  from  the  capi¬ 
tal  section  to  the  net  worth  section,  which  includes  capital, 
back  into  the  liabilitv  section,  in  other  words,  bv  trans- 
ferring  it  back,  loans  pavable  increased  from  $28,450.11  to 
$368,250.11. 

Mr.  Margiotti :  If  your  Honor  please,  may  we  ap¬ 
proach  the  bench? 

The  Court:  Yes. 

( Counsel  thereupon  approached  the  bench,  where  the 
following  proceedings  were  had  out  of  the  hearing  of 
the  jury:) 
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Mr.  Margiotti:  1.  haven't  been  saying  anything  con¬ 
cerning  this,  your  Honor,  transaction  of  September  30, 
1950,  but  I  am  wondering  what  the  purpose  is,  because 

it  does  not  affect  the  statement  of  February  28  in  anv 

«  » 

way  at  all. 

Mr.  Williams:  Xo. 

Mr.  Hantman:  Sure  it  does. 

Mr.  Margiotti :  How? 

Mr.  Hantman :  The  Government’s  contention  is  your 
Honor,  it  is  an  admission  by  the  corporation  that  there 
was  no  preferred  stock,  unless  they  can  better  ex¬ 
plain  it. 

Mr.  Margiotti:  That  is  not  an  admission. 

Mr.  Hantman:  It  sure  is. 

The  Court:  T  have  been  watching  the  entry.  The 
entry  LI  177]  seems  to  have  this:  An  investigator  from 
the  RFC1  goes  into  the  premises  the  day  before  this 
transfer  is  made  and  in  the  face  of  the  record  that  the 
preferred  stock  was  not  actually  issued.  Apparently 
there  is  an  attempt  to  put  it  back  in  that  form.  T  think 
it  is  admissible  for  what  it  is  worth. 

Mr.  Margiotti:  As  bearing  on  what.  Judge? 

The  Court:  That  is  an  issue  for  the  fact  for  the 
jury. 

Mr.  Williams:  I  was  going  to  say  that  the  only 
part  that  1  think  is  objectionable  is  for  Mr.  Hantman 
to  ask  the  witness  what  effect  it  had  on  the  loans  pay¬ 
able  account  as  of  February  28,  1950,  and  the  witness 
responds  then,  well,  it  increased  it  by  $339,800.  That 
is  very  misleading,  Mr.  Hantman.  Tt  is  confusing. 

The  Court :  On  cross-examination  you  can  straighten 
it  out. 

Mr.  Hantman:  Yes,  sir. 

Mr.  Williams:  We  are  in  a  highly  technical  field 
and  1  don't  think  the  jury  should  be  misled  by  an 
expert. 
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Mr.  Hantman:  I  am  no  more  an  expert  than  you 
are. 

Mr.  Williams:  But  you  know  what  the  effect  of 
that  is. 

Mr.  Margiotti:  Our  position  is  that  the  matter  be¬ 
fore  the  Court  on  the  charge  is  in  the  indictment  itself. 
The  charges  in  the  indictment  reflect  the  statement  of 
February  28,  1950.  If  there  was  anything  false  at  that 
time,  they  have  a  right  to  show  it  was  charged  in  the 
indictment;  I  mean,  if  it  isn’t,  then  I  think  this  is 
confusing.  It  is  misleading  [1178]  and  prejudicial, 
because  the  jury  doesn’t  know  what  is  the  effect  of  it. 

Mr.  Hantman:  That  is  the  definite  point,  Mr.  Mar¬ 
giotti.  The  Government  is  doing  its  best  to  make  a 
difficult  issue  simple  and  trying  its  best  to  get  the  facts 
before  the  jury. 

Mr.  Margiotti:  It  is  not  a  difficult  case  at  all.  It 
is  a  very,  very  easy  case. 

Mr.  Hantman:  It  is  a  technical  subject. 

Mr.  Margiotti :  You  are  making  it  far  more  difficult 
than  it  is. 

The  Court :  Who  was  the  witness  that  made  the  in¬ 
vestigation  at  the  plant  on  September  29? 

Mr.  Hantman:  Harvev  Fosner,  vour  Honor. 

The  Court:  That  is  the  theorv  on  which  the  Court 
has  been  going,  but  I  do  think  you  ought  to  straighten 
up  that  one  inference  that  by  putting  it  back  in  an¬ 
other  year,  putting  it  back  in  September,  what  effect 

was  it  in  Februarv? 

•> 

Mr.  Hantman :  Even  as  of  September  30,  it  had  the 
effect  of  increasing  the  loan  account. 

The  Court:  Your  question  was,  what  was  the  effect 
as  of  February  28,  1950? 

Mr.  Margiotti:  That  is  the  point. 

Mr.  Williams:  Y  es. 
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Mr.  Hitz :  How  about  the  effect  of  having  the  ac¬ 
count  where  it  was — where  the  capital  account  for  the 
period  in  which  it  was  there — they  will  remove  their 
objection? 

[1179]  The  Court:  I  am  not  conducting  a  school 
in  the  course  of  evidence.  I  am  only  concerned  with 
whether  the  report  of  the  28th  day  of  February,  1950,  is 
inaccurate  and,  and  for  particulars,  one  at  least - 

Mr.  Hantman:  Three  particulars. 

The  Court :  The  statement  whether  Larry  Knohl  was 
vice-president.  T  understand  that  is  now  conceded,  al¬ 
though  there  was  just  a  moment  ago  some  testimony  as 
to  whether  the  minutes  showed  he  had  ever  been  elected. 

Mr.  Williams:  It  is  not  clear  what  the  Government’s 
position  is  on  this  to  me. 

The  Court :  I  don’t  know.  They  made  the  statement 
in  the  opening  statement  they  concede  it. 

Mr.  Hantman:  That  is  right.  It  is  very  simple, 
vour  Honor.  The  book  doesn’t  contain  the  document 


now.  Tf  your  Honor  will  remember,  we  laid  a  predicate 
for  a  missing  document. 

The  Court:  Yes,  but  that  is  the  interesting  part. 
You  asked  this  gentleman  on  the  stand  twice  whether 
it  was  in  the  same  condition  and  he  said  it  was. 


Mr.  Hantman :  That  is  right,  and  when  he  saw  it  at 
the  Starrett  plant,  it  didn't  have  the  statement  on  it. 

The  Court:  Yes,  but  just  make  up  your  mind.  You 
tell  the  jury  in  your  opening  statement  that  you  have 
conceded  it.  T  have  got  it  fully  marked. 

Mr.  Hantman:  We  are  fully  cognizant  of  our  con¬ 
cession.  r  1  ISO]  We  are  trying  to  get  across  to  the  jury 
that  we  had  nothing  to  do  with  that  page. 

Mr.  Margiotti :  That  has  nothing  to  do  with  the  con¬ 
cession.  You  can’t  blow  hot  and  cold. 

The  Court:  Gentlemen,  let’s  get  down  to  what  the 
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indictment  charges.  Are  you  still  contending  that  the 
specification  No.  1  is  a  part  of  the  indictment  ? 

Mr.  Hantman :  No,  sir.  We  have  conceded  that. 

The  Court :  That  is  what  I  thought. 

Mr.  Margiotti :  Then  that  is  out. 

Mr.  Collins:  We  made  the  point  at  the  start  of  the 
case  that  he  had  no  right  to  amend  the  indictment. 

The  Court :  That  makes  no  difference.  He  can  either 
prove  it  or  not  prove  it,  and  if  he  doesn’t  prove  it,  that 
is  all  that  is  necessary.  I  am  going  to  charge  they  must 
find  that  originally  all  four  or  one  of  them  is  inaccurate. 

Mr.  Collins:  Your  Honor,  it  is  important - 

The  Court:  No,  I  wouldn’t  belabor  that.  I  mean,  if 
the  Government  says  they  can’t  prove  it  and  they  don’t 
prove  it,  I  will  instruct  them  to  disregard  it.  1  mean, 
that  is  not  an  issue. 

Mr.  Margiotti:  It  is  worse  than  that,  Judge.  They 
concede  he  was  vice-president. 

The  Court :  That  is  what  T  understood,  Mr.  Margi¬ 
otti.  I  thought  they  had  until  I  heard  this  witness  on 
the  stand  [1181]  being  inquired  of  as  to  whether  or 
not  there  was  any  record  that  he  had  been  elected,  and 
then  I  was  shocked.  T  don’t  know  where  the  Govern¬ 
ment  stands  on  it. 

Mr.  Hitz :  We  stand  the  same  way  as  we  did  when  we 
started  the  case. 

The  Court:  The  pleas  don’t  go  outside  the  offer  of 
your  proof.  We  can’t  have  you  saying  one  thing  in 
one  breath  and  trying  to  prove  another  in  another 
breath.  Now  we  are  concerned  with  three  things, 
whether  there  was  no  common  stock  outstanding  on 
February  28 - 

Mr.  Margiotti :  No  preferred  stock. 

The  Court:  — no  preferred  stock  on  February  28, 
1950,  or  whether  the  surplus  amounted  to — was  set  up 
as  $109,420.01,  when  in  truth  it  was  a  deficit,  not  a 
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surplus,  and  (3)  whether  the  item  of  loans  payable 
amounted,  as  the  book  showed,  $28,450.11,  but  in  fact 
it  was  $637,300.11,  and  that  is  all  I  see  that  is  involved. 

Mr.  Margiotti :  And  you  see,  that  is  the  reason  why 
I  am  objecting  as  to  what  happened  on  September  30. 

The  Court:  As  long  as  they  get  it  in  the  right 
posture,  it  is  all  right,  but  I  don’t  want  it  misleading. 

That  is  the  only  point. 

Well,  go  back  and  keep  your  questions  to  the  indict¬ 
ment.  That  is  all  we  have  before  us. 

(Counsel  thereupon  resumed  their  places  at  the  coun¬ 
sel  [1182]  table  and  the  following  proceedings  were 
had  in  open  court:)  0444 

By  Mr.  H  ant  man. 

Q.  Mr.  Murphy,  as  a  result  of  your  examination  of  the 
stock  accounts  of  Starrett  Television  Corporation,  did  you 
undertake  to  make  an  investigation  to  determine  whether 
the  Starrett  Television  Corporation  was  ever  authorized 
by  the  State  of  New  York  to  issue  that  quantity  of  preferred 
stock?  A.  J  did. 

Q.  What  did  you  do  in  that  connection?  A.  1  examined 
the  files  of  the  New  York  County  Clerk’s  office  in  New  York 
City. 

Q.  1  show  you,  Mr.  Murphy,  Government  Exhibits  33- A, 

P>  and  C,  and  ask  you  whether  these  are  duplicate  copies  of 
the  documents  you  saw  on  file  in  the  New  York  County  2145 
Clerk’s  office?  A.  The  file  pertaining  to  the  General  Tele¬ 
vision  Corporation  and  its  successor,  Starrett  Television 
Corporation,  was  in  File  2903  in  the  New  York  County 
Clerk’s  office,  and  it  consisted  of  the  original  certificate  of 
incorporation  of  the  General  Television  Corporation,  which 
was  filed  March  2,  1948.  That  was  Government  Exhibit 
33-C,  I  believe.  It  also  included  the  certificate  of  change  of 
name,  which  is  33-B,  and  it  likewise  contained  a  certificate  of 
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amendment  to  certificate  of  incorporation,  which  is  Govern¬ 
ment  Exhibit  33- A,  which  was  filed  November  28,  1950.  I 
saw  these  three  exhibits  in  the  New  York  County  Clerk’s 
file. 

[1183]  Q.  When  did  you  make  that  examination,  sir?  A. 
In  the  latter  part  of  October,  1951. 

Q.  What  were  the  results  of  your  investigation? 

Mr.  Collins:  We  object  to  that. 

Mr.  Williams:  I  object  to  that. 

The  Court :  As  I  understand,  you  have  asked  him  if 
he  went  there  and  saw  them  and  are  these  duplicates? 
Mr.  Hantman:  Yes,  sir. 

2147  Mr.  Williams:  They  have  been  offered  in  evidence. 
The  Court:  And  they  do  speak  for  themselves.  I 

sustain  the  objection. 

By  Mr.  Hantman. 

Q.  I  will  ask  you  this  question ;  don’t  answer  it  until  you 
have  given  counsel  a  chance  to  object. 

Did  you  find  in  your  examination  of  the  file,  Mr.  Murphy, 
any  authorization  for  the  Starrett  Television  Corporation 
to  issue  any  preferred  stock? 

Mr.  Williams:  That  is  the  very  question. 

The  Court:  That  is  the  very  question  I  just  ruled 
on.  1  sustain  you  before  it  is  asked.  1  mean,  here  they 

2148  are.  They  are  in  evidence. 

Mr.  Hantman:  I  think  this  is  another  question. 

The  Court:  No,  it  isn’t.  Tt  is  a  conclusion  question. 

By  Mr.  Hantman. 

Q.  In  the  course  of  your  investigation,  Mr.  Murphy,  were 
[1184]  you  able  to  locate  any  stock  book  in  Starrett  Tele¬ 
vision  Corporation  showing  the  issuance  of  preferred  stock 
any  time  prior  to  November  30, 1950? 
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Mr.  Williams:  I  don’t  think  he  should  lead  this  wit¬ 
ness. 

Mr.  Hantman:  We  are  not  leading  the  witness.  Mr. 
Williams  knows  what  a  leading  question  is. 

Mr.  Williams:  Don't  get  angry. 

The  Court:  Well,  you  directed  his  attention  specifi¬ 
cally  to  one  item.  The  question  is  this,  Mr.  Witness. 
You  have  identified  these  three  duplicate  originals 
which  are  in  evidence  now.  Bevond  that,  did  vou  make 
any  other  efforts  to  locate  any  evidence  of  preferred 
stock  being  in  existence  before  November  20,  1950? 

The  Witness:  Yes,  T  did,  at  the  Starrett  premises. 

The  Court:  Were  you  successful  in  so  doing? 

The  Witness :  No,  sir. 

The  Court:  All  right  now,  what  is  your  next  ques¬ 
tion  ? 

By  Mr.  Hantman. 

Q.  Now,  with  respect  to  the  loans  payable  account  of  the 
Starrett  Television  Corporation,  did  you  make  an  examina¬ 
tion  of  that  account  of  the  Starrett  Television  Corporation 
of  February  28,  1950?  A.  Yes,  I  did.  1  examined  both  the 
books  and  the  work  papers. 

Q.  And  as  a  result  of  your  examination,  did  you  deter¬ 
mine  [1185]  that  the  figure  listed  on  the  statement  of - 

The  Court:  What  did  vou  determine  as  a  result  of 

* 

your  examination?  Just  tell  us. 

The  Witness:  As  a  result  of  my  examination,  I 
learned  this,  that  the  sum  of  $28,450.11  was  a  liability 
of  the  firm  due  to  the  Centaur  Credit  Company— 
C-e-n-t-a-u-r  Credit  Company.  My  other  investigation 
in  connection  with  loans  has  to  do  with  the  preferred 
stock  issue. 

Another  pertinent  fact  with  respect  to  loans  was  a 
donation  to  surplus. 
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I  am  not  commenting  on  the  amounts  and  I  am  not 
elaborating  on  what  I  discovered  in  connection  with  the 
preferred  stock  or  the  donated  surplus,  depending  on 
the  question. 

By  Mr.  Hantman. 

Q.  Yes,  you  made  an  examination  of  the  loans  payable 
account  referring  to  all  those  accounts  you  just  mentioned, 
did  you  not?  A.  I  did. 

Q.  As  a  result  of  your  examination,  what  did  you  deter¬ 
mine  the  loans  payable  account  of  the  Starrett  Television 
^  Corporation  as  of  February  28,  1950  to  be? 

Mr.  Williams:  I  think  that  calls  for  a  legal  conclu¬ 
sion,  your  Honor. 

The  Court :  No,  it  is  what  did  the  books  show  or  what 
did  the  records  reveal.  That  is  the  source. 

[1186]  Mr.  Williams:  If  he  asks  what  the  books 
show,  I  have  no  objection. 

The  Court:  The  books  or  the  records. 

Mr.  Williams:  But  as  to  his  conclusion,  we  object. 

By  Mr.  Hantman. 

Q.  As  a  result  of  your  examination  of  the  books  of  the 
Starrett  Television  Corporation,  with  particular  reference 
to  the  loans  payable  account,  what  did  you  determine  the 
total  of  that  account  to  be  as  of  February  2S,  1950?  A.  I 
have  a  summary  in  my  possession  which  I  prepared  which 
reflects  the  result  of  my  over-all  examination  of  the  books 
of  the  Starrett  Television  Corporation,  as  well  as  the  work 
papers  of  J.  B.  Kass  &  Company.  The  results  reflected 
on  here  are  my  adjustments,  not  only  to  loans  payable 
but  to  other  accounts. 
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2155 


Q.  With  particular  reference  to  this  loans  payable  ac¬ 
count,  Mr.  Murphy,  what  did  your  examination  of  the 
books  of  Starrett  Television  Corporation  reveal  that  figure 
to  be?  A.  I  have  a  figure  based  upon  my  examination  of 
all  the  records  of  $637,300.11. 

Q.  Will  you  tell  us  how  you  arrived  at  the  figure  of 
$637,300.11?  A.  $339,800  pertains  to  the  preferred  stock. 
$269,050  pertains  to  a  donation  to  surplus. 

Q.  You  mean,  when  you  add  those  figures —  [1187]  A. 
The  total  of  those  is  $608,850,  which  I  added  to  the  amount 
reflected  on  the  balance  sheet  of  $28,450.11  as  of  February 
28,  1950.  ;  * 

Q.  That  gave  you  $637,300.11 :  is  that  correct?  A.  That 
is  correct. 

Q.  Can  you  tell  us  where  the  $269,050  came  from,  sir? 
A.  As  a  result  of  my  examination  of  the  books,  and  in  con¬ 
nection  with  Government's  Exhibit  46,  which  is  posted 
there - 

Q.  This  is  47,  Mr.  Murphy.  A.  47. 

Q.  This  is  48.  A.  — there  is  reflected  a  general  entry 
of  September  30,  1950,  in  which  the  Jacob  Freidus  and 
Claire  Freidus  loan  account  is  charged  or  reduced  $269,050 
and  donated  surplus  is  set  up  of  $269,050,  the  same  amount. 

Q.  When  does  the  adjusting  entry  in  the  book  that  is  in 
front  of  you  indicate  such  an  entry  as  having  been  made? 
A.  The  normal  procedure  is  for  an  entry  to  be  written  into 
the  journal  and  transferred  to  the  general  ledger.  The 
general  ledger  reflects  that  it  was  posted  on  September  30. 
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Mr.  Williams:  As  effective  when,  sir? 

The  Witness:  1  am  looking  for  the  account.  It  is 
an  account  entitled  Donated  Surplus  of  42-04.  Tt  re¬ 
flects  an  entry  of  September  30,  with  a  notation  on  the 
next  line  2/28.  Tt  bears  a  reference  to  journal  entry 
950 — adjustment  5,  in  [1188]  the  amount  of  $269,050. 
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By  Mr.  Hantman. 

Q.  That  entry,  you  say,  was  also  put  in  the  general 
ledger?  A.  Yes,  in  the  normal  course  of  bookkeeping. 

Q.  On  what  date  is  the  entry  reflected  in  the  general 
ledger?  A.  September  30. 

Q.  Were  you  able  to  come  up  or  find  any  document  to 
support  this  transfer  from?  A.  I  found  no  document  trans¬ 
ferring  the  funds  prior  to  September  28,  of  ’50. 

Q.  Did  you  find  any  document  authorizing  the  transfer 
of  funds  as  of  February  28,  1950?  A.  I  did  not. 

Q.  I  am  speaking  now  of  the  $269,050.  A.  That  is  cor- 

2159  rect 

Q.  Mr.  Murphy,  I  show  you  Government’s  24  in  evidence, 
which  is  a  letter  dated  Mav  3,  1950.  I  want  vou  to  read 
it  first.  A.  I  have  read  it. 

Q.  Mr.  Murphy,  based  on  your  experience  as  an  ac¬ 
countant,  sir,  and  your  examination  of  the  books  of  the 
Starrett  Television  Corporation,  what  is  the  effective  date 
of  the  transfer  funds  as  you  read  that  letter?  [1189]  A. 
May  3,  1950. 

Q.  Let  me  direct  your  attention,  sir:  The  net  result  of 
your  examination,  then,  with  respect  to  the  loans  payable 
account  would  total  what  figure,  sir.  A.  It  increased  from 
$28,450.11.  You  add  to  that  $608,850.  Your  result  will  be 
$637,300.11. 

Q.  Where  did  this  $608,850  come  from,  sir?  A.  That  is 
2100  a  combination  of  the  transfer  of  preferred  stock  and  of 
$339,800  and  a  donated  surplus  of  $269,050. 

Q.  If  you  add  these  three  figures,  $28,450.11,  $339,800  and 
$269,050,  you  get  $637,300.11 :  right?  A.  As  loans  payable. 

Q.  As  loans  payable.  Now  with  respect  to  the  surplus 
account  of  the  Starrett  Television  Corporation,  sir,  did 
you  make  an  analysis  of  the  corporate  books  of  Starrett 
Television  with  respect  to  that  account?  A.  I  examined 
the  books,  yes,  in  that  respect. 
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Q.  As  a  result  of  your  examination,  will  you  tell  us 
what  the  figure  for  the  surplus  account  as  of  February  28, 
197)0  should  be  sir? 


Mr.  Margiotti: 
was. 


Not  what  it  should  be,  but  what 


it 


By  Mr.  Hantman. 


Q.  What  it  was,  all  right.  A.  The  general  ledger  had 
two  surplus  accounts,  one  entitled  Surplus  and  the  other 
Donated  Surplus.  The  surplus  [1190]  account,  No.  64, 
as  of  January  1,  ’50,  and  I  am  speaking  from  the  books 
now,  reflected  a  deficit  of  $320,612.91.  That  is  a  deficit  2162 
position. 

Q.  That  is  a  minus  figure;  is  that  it?  A.  Right. 

Q.  All  right,  that  is  as  of  January  1,  1950?  A.  That  is 
correct.  ; 

Q.  And  that  surplus  account  refers  to  what  kind  of 
surplus?  A.  It  isn’t  designated  here,  but  it  indicated  a 
deficit  position  or  a  debit  balance  indicating  these  are  cumu¬ 
lative  losses,  or  unearned  surplus  deficit  of  $320,612.91  as 
of  January  1. 

Q.  Is  this  a  loss  as  a  result  of  doing  business?  A.  A  loss, 
right. 

Q.  What  else  did  you  find  to  be  the  facts  with  respect 
to  the  surplus  account  of  the  Starrett  Television  Corpora¬ 
tion?  A.  The  donated  surplus  account  as  of  January  1,  0163 

1950  reflected  a  donated  surplus  of  $160,394.81  as  of  Janu¬ 
ary  1,  1950. 

Q.  Both  of  these  figures,  the  $320,000  figure  you  men¬ 
tioned,  and  the  $160,000  figure,  are  as  of  January  1,  1950; 
is  that  right?  A.  That  is  correct. 

Q.  Did  you  find  any  other  account  with  respect  to  sur¬ 
plus?  [1191]  A.  In  connection  with  the  work  papers,  I 
might  add  at  this  point  that  the  books  as  they  appear  in 
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front  of  me  are  unadjusted  books  as  of  February  28,  1950. 
The  work  papers  contain  certain  adjustments  which  are 
pertinent  to  this  period  but  which  are  not  posted  as  of  Feb¬ 
ruary  28,  1950. 

Q.  Can  you  tell  us  this,  Mr.  Murphy:  As  of  this  point, 
January  1,  1950,  can  you  tell  us  what  the  net  deficit  was, 
in  other  words,  the  net  losses  ?  A.  Tt  is  not  a  net  loss.  Tt 
is  a  net  deficit  of  $160,210.10,  1  believe. 

The  Court:  It  is  the  difference  between  the  two? 

The  Witness:  Tt  is  the  difference  between  the  two. 

The  Court :  Subtracting  the  positive  figure  from  the 
negative  and  getting  a  negative  figure. 

The  Witness:  218.  That  was  the  position  as  of 
January  1,  1950. 


By  Mr.  Hantman. 

Q.  You  said  net  deficit.  What  does  that  mean  ?  A.  That 
the  firm  had  no  actual  surplus  as  of  January  1,  1950.  It 
was  in  a  deficit  position.  Tn  other  words,  the  liabilities 
exceeded  the  assets. 

Q.  Were  there  any  further  gains  or  losses  from  opera¬ 
tions  between  January  1,  1950  and  February  28,  1950?  A. 
In  connection  with  inv  investigation,  as  1  have  indicated 
before,  it  was  necessary  for  me  to  seek  further  informa- 
tion  [1192]  other  than  that  which  appeared  in  the  books. 
I  was  successful  in  obtaining  the  J.  B.  Kass  work  papers 
for  an  audit  or  an  unaudited  examination  for  the  period 
of  February  28,  1950.  Those  books  reflected  that  the 
results  from  those  work  papers,  reflected  that  the  loss  from 
operations  in  the  two  periods,  in  the  two-month  period,  was 
$50,111.89,  which  would  be  added  to  the  top  figure. 

Q.  So  that  the  net  deficit  as  of  February  28,  1950  was 
what,  sir?  A.  It  would  be  the  amount  of  $370,724.80,  which 
is  a  red  figure,  less  the  donated  surplus,  which  I  determined 
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to  be  as  of  February  28,  1950,  of  $160,394.81,  leaving  a  net 
position  of  a  deficit  of  $210,329.89.  A.  Well,  I  might  ex¬ 
plain  it.  According  to  the  theory  of  accounting,  on  any 
balance  sheet,  the  assets  must  equal  the  liabilities  plus  the 
proprietorship  net  worth  or  capital,  wiiatever  you  want  to 
call  it.  As  you  can  see  on  that  balance  sheet,  the  total 
assets  were  $659,000  as  of  February  28,  1950.  As  a  result 
of  my  adjustments,  I  found  the  assets  to  be  $634,000. 

Now,  transferring  down  to  the  liabilities,  after  we  have 
made  these  transfers  of  preferred  stock  and  donated  sur¬ 
plus  back  up  to  the  liability  account,  we  find  that  the 
liabilities  [1193]  are  $844,000.  In  other  words,  the  lia¬ 
bilities  exceed  the  assets  in  the  amount  of  $210,000.  2X08 

Q.  Did  you  have  occasion  to  check  the  results  of  your 
examination  with  this  financial  statement,  Government’s 
Exhibit  46?  A.  Yes,  T  did. 

Q.  And  with  particular  reference  now  to  the  surplus 
account  we  have  been  discussing,  was  the  result  you  found 
by  your  investigation  the  same  as  the  entry  on  the  financial 
statement?  A.  I  might  explain  this.  I  believe  you  have 
a  copy  of  my  summary  sheet  here.  The  financial  statement 
reflects  a  surplus  of  $109,420.01,  the  financial  statement 
does.  According  to  accounting  practice,  surplus  is  always 
maintained  in  separate  accounts.  Tn  other  words,  there 
are  two  surpluses,  earned  surplus  and  donated  surplus  or 
capital  surplus.  We  maintain  them  separately  in  order  that 
earned  surplus  can  be  charged  with  the  losses.  Any  dona¬ 
tions  to  surplus,  naturally,  are  reflected  in  the  donated  2169 
surplus  account,  and  the  subtraction  of  one  from  the  other 
leaves  a  surplus,  which  in  this  particular  instance  is  shown 
as  the  one  figure  of  $109,000. 

As  a  result  of  my  investigation,  the  surplus  as  it  ap¬ 
peared  on  the  balance  sheet  was  reduced  to  a  deficit  of 
$210,329.99,  as  T  have  indicated. 

[1194]  Let  me  ask  you  this,  Mr.  Murphy:  This  figure  of 
$109,420.01  is  a  black  figure,  is  it  not?  A.  That  is  correct. 

Q.  That  is  a  credit  figure?  A.  That  is  correct. 
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Q.  And  this  figure  of  $210,329.09  which  you  found  to  be 
the  figure  as  a  result  of  your  investigation  is  a  red  figure 
or  a  loss  figure?  A.  That  is  correct.  By  just  comparing 
the  assets  and  the  liabilities,  you  can  see  whether  or  not 
it  will  be  red  or  black.  In  the  instance  of  the  statement, 
they  had  $059,000  in  assets.  They  had  liabilities  of  $209,- 
000.  T  am  speaking  of  even  figures.  They  had  capital  stock 
of  $340,000.  They  had  a  surplus  position  of  $109,000. 

As  a  result  of  my  investigation,  the  assets,  liabilities, 
and  capital  stock  totals  were  changed  and  a  net  figure 
resulted,  a  red  figure. 

Q.  That  is  the  figure  of  $210,329.99  you  have  just  alluded 

2171  to*  ^ '  ^hat  ^  correct. 

Q.  Now,  Mr.  Murphy,  did  you  reduce  all  your  investiga¬ 
tion  to  a  summary  form  and  have  you  made  photostats 
thereof  for  us?  A.  T  have. 

Mr.  Hantman:  Mark  this  as  the  next  Government 
exhibit. 

[1195]  (The  document  referred  to  was  marked 
Government  Exhibit  No.  49  for  Identification.) 

[1197]  By  Mr.  Hantman. 

Q.  1  would  like  to  read  you  a  sentence,  Mr.  Murphy,  from 

2172  Government’s  Exhibit  No.  4  in  evidence,  which  is  a  letter 
dated  July  26: 

•‘Starrett  Television  Corporation  occupies  part  of  a 
building  known  as  the  Lehigh  Starrett  Building,  owned  by 
the  Starrett  Bealty  Corporation,  which  is  a  subsidiary  of 
the  Starrett  Television  Corporation." 

I  would  like  to  ask  you,  Mr.  Murphy,  whether  you  found 
any  entry  in  any  of  the  Starrett  books  which  would  support 
that  statement. 
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Mr.  Margiotti:  That  question  is  objected  to  because 
it  is  outside  the  scope  of  the  indictment. 

[1198]  The  Court:  Yes,  I  just  reviewed  the  indict¬ 
ment  a  moment  ago.  I  see  nothing  charged  in  the 
indictment.  I  sustain  the  objection. 

Mr.  Hantman:  May  we  approach  the  bench? 

The  Court :  Yes. 

(Counsel  thereupon  approached  the  bench,  where  the 
following  proceedings  were  had  out  of  the  hearing  of 
the  jury.) 

Mr.  Hantman :  I  think  I  understand  your  Honor’s 
position,  but  I  would  just  like  to  tell  you  what  our 
views  of  this  question  is.  We  believe  this  question  2XJ& 
ought  to  be  admissible  under  the  conspiracy  count. 

The  Court :  That  is  what  I  am  looking  at  right  now. 

Mr.  Hitz:  We  don’t  charge  it  as  an  overt  act.  How¬ 
ever,  we  have  established  it  here  by  reason  of  the 
local  over  acts  and  we  think  that  the  conspiracy  being 
statewide  in  some  respects  makes  it  admissible,  even 
though  we  don’t  allege  the  overt  acts  were  committed 
in  Kansas  City.  We  have  some  precedent,  we  feel, 
on  that  subject,  and  furthermore,  the  Court  will  note 
that,  as  in  all  conspiracy  indictments,  only  some  of  the 
overt  acts  expected  to  be  proved  are  alleged  and  we 
don’t  think  that  we  are  restricted  from  the  overt  acts 
of  these  two  conspirators  in  this  conspiracy,  even 
though  it  took  place  in  Kansas  City. 

Mr.  Hantman :  Moreover,  the  indictment  itself  spells  2175 
out  these  overt  acts,  among  others. 

****** 

[1200]  Mr.  Hantman:  No,  but  we  did  feel - 

The  Court :  How  does  that  bear  upon  the  statement 
of  February  28,  1950?  j 

Mr.  Hantman :  It  is  just  added  impetus. 

The  Court:  Impetus? 
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Mr.  Hantman:  Yes,  for  the  RFC  to  rely - 

Mr.  Margiotti:  There  is  nothing  in  the  statement  of 
February  28,  1950. 

Mr.  Hantman:  That  is  exactly  the  Government’s 
point,  Mr.  Margiotti. 

The  Court:  That  is  my  point. 

Mr.  Hantman :  There  is  nothing  in  this  financial 
statement  of  February  28. 

The  Court:  The  ruling  of  the  court  is  it  is  not 
charged  in  either  the  conspiracy  or  the  second  count, 
and,  therefore,  it  is  beyond  the  scope. 

Mr.  Hantman:  Yerv  well,  vour  Honor. 

(Counsel  thereupon  resumed  their  places  at  the 
counsel  table  and  the  following  proceedings  were  had 
in  open  court) : 

Mr.  Hantman:  Tn  view  of  your  Honor’s  ruling,  the 
Government  has  no  further  questions  of  this  witness. 


[1201]  Crofis-e.ramivation  by  Mr.  Williams. 


2178 


Q.  Mr.  Murphy,  as  I  understand  it,  when  you  went  to 
the  Starrett  Company  in  June  of  1951,  you  made  an  exami¬ 
nation  of  the  books  of  account  and  also  the  corporate  rec¬ 
ords?  A.  That  is  correct. 

Q.  Did  you  make  your  full  examination  of  the  books  of 

account  in  June  or  did  vou  also  make  some  of  vour  exami- 

•  • 

nation  of  these  books  in  October  ?  A.  I  examined  the  books 
of  account  in  dune.  It  extended  until  July.  Tt  was  the 
last  week  in  June. 

Q.  And  you  examined  them,  as  1  understand  it,  right  on 
the  premises  of  Starrett?  A.  That  is  correct. 

Q.  And  all  those  books  were  made  available  to  you  by 
Mr.  Feingold,  who  was  a  CPA  working  for  J.  P>.  Kass  & 
Company,  who  handled  the  Starrett  account  ?  A.  1  made 
my  initial  arrangement  with  Mr.  Langstroth,  the  president 
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of  Starrett  at  that  time.  One  week  later  he  notified  me  that 
Mr.  Feingold  would  be  available  for  consultation  and  to 
make  the  books  available. 

Q.  Now  Mr.  Hantman  addressed  your  attention,  first  of 
all,  to  the  question  of  the  preferred  stock  account.  I  be¬ 
lieve  he  asked  you  in  general  terms  about  the  capital  stock 
account  [1202]  of  Starrett  as  of  1949,  first  of  all.  I  believe 
that  you  answered  that  you  found  on  the  corporate  books 
an  issue  of  200  shares  of  common  stock,  parred  at  a  dol¬ 
lar  a  share,  $200;  is  that  right?  A.  I  mentioned  that  the 
original  certificate  of  incorporation  called  the  capital  stock 
throughout  the  rest  of  the  records,  you  will  see  a  reference 
to  common  stock.  There  was  200  shares  of  capital  stock,  2180 
you  might  say,  common,  selected  on  the  records  of  the  cor¬ 
poration  and  authorized  as  indicated  by  the  minute  book. 

Q.  You  also  testified,  I  believe,  on  direct  examination 
that  there  was  another  capital  stock  account,  marked  cap¬ 
ital  stock  preferred,  which  indicated  a  credit  balance  in  the 
amount  of  $339,800.  A.  I  testified  to  that  fact  and  to  the 
fact  that  it  appeared  in  the  general  ledger;  it  had  been 
recorded  on  the  general  ledger  from  the  journal  on  page 
79,  and  from  there  I  went  back  to  the  minute  book  to  see 
what  the  corporate  authority  was  for  the  entry.  I  further 
testified  that  in  September  of  ’50 - 

Q.  I  am  only  addressing  myself  to  1949.  A.  I  am  sorry. 

Q.  Let’s  confine  ourselves  to  the  scope  of  the  question 
and  we  will  move  along  in  that  sequence. 

You  found,  then,  as  of  the  end  of  1949  or  the  beginning  ^181 
[1203]  of  ’50,  let’s  say,  January  ’50,  two  capital  stock  ac¬ 
counts  on  the  Starrett  books,  one  capital  stock  in  the  amount 
of  $200,  which  was  common,  and  another  account  in  the 
ledger,  capital  stock  preferred,  $339,800;  is  that  right?  A. 

I  found  that  there  were  entries  reflecting  that  stock  had 
been  issued. 

Q.  And  there  was  a  supporting  journal  entry  for  both 
the  ledger  account  on  common  stock  and  for  the  ledger  ac¬ 
count  on  preferred  stock?  A.  Two  journal  entries. 
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Q.  Two  supporting  journal  entries.  So  that  the  capital 
stock  accounts  as  of,  let's  stay,  January  1  of  1950,  when 
combined,  reflected  a  $340,000  total  capital  stock  outstand¬ 
ing  as  of  the  corporate  books?  A.  There  was  one  addi¬ 
tional  factor  I  want  to  make  clear  and  that  is  this:  As  of 
December  31,  ?49,  both  accounts  appeared  on  the  books. 
The  common  stock  or  capital  stock,  as  1  will  refer  to  it — 
the  capital  stock  went  back  to  1948.  T  saw  authorization 
for  that  in  "4S. 

Q.  T  will  come  to  that  in  just  a  minute.  A.  But  T  found 
no  such  authorization  for  the  entry  which  was  on  '49. 

Q.  I  will  come  to  that,  Mr.  Murphy,  and  if  you  will  just 
2183  confine  yourself  to  the  scope  of  my  questions,  we  will  move 
along  in  orderly  sequence,  sir. 

[1204]  Now,  did  you  have  something  to  say,  Mr.  Hant- 
man  ? 


Mr.  Hantman:  No  indeed. 

The  Court :  Go  ahead,  sir. 

Mr.  Williams:  I  thought  he  had  something  to  say. 
The  Court:  Continue.  No  side  play. 

By  Mr.  Williams. 

Q.  Now,  Mr.  Murphy,  there  was  no  change,  in  so  far 
as  you  could  determine,  between  December  30,  1949 — 31, 
1949 — and  Februarv  2S,  1950,  in  the  capital  stock  struc- 
2184  ture  of  Starrett,  was  there?  A.  In  the  accounts? 

Q.  Yes,  sir.  A.  No. 

Q.  There  was  no  change  in  the  journal  entries  or  in  the 
ledger  accounts;  is  that  right?  A.  Yes. 

Q.  Now’  you  have  examined  the  books  for  1949,  did  you 
not?  A.  Yes,  I  will  say  in  connection  v’ith  certain  of  these 
accounts,  I  had  to  go  back  to  the  original  source  of  the 
account. 
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Q.  Now  when  you  examined  the  books  for  1949,;  you 
found,  did  you  not,  that  as  of  1949,  September  30,  there  was 
a  debit  to  the  loans  payable  account  of  Jacob  Freidus  and 
a  credit  to  the  donated  surplus  account  in  the  amount  of 
$160,394.11,  did  you  not?  [1205]  A.  That  is,  1949? 

Q.  Yes.  A.  I  might  as  well  check  the  book. 

Q.  Mr.  Hantman  said  it  was  81  cents.  I  stand  corrected 
on  that,  Mr.  Murphy,  instead  of  11  cents.  A.  You  are 
speaking  of  the  journal  entry;  correct? 

Q.  Well,  I  assume  there  is  a  journal  entry  to  support  the 
ledger  entry,  either  one.  A.  That  was  in  December  of  ’49, 
you  mentioned,  or  September,  did  you  say? 

Q.  Was  it  shown  in  December  of  ’49?  A.  December  ’49.  2186 

Q.  Is  that  shown  in  the  year  end  when  the  books  were 
closed?  A.  I  presume  it  is.  It  is  on  page  79. 

Q.  Is  that  included  along  in  there  with  the  other  closing 
entries  for  the  fiscal  year  ’49?  A.  Yes. 

Q.  Now  is  that  the  figure  you  alluded  to  when  Mr.  Hant¬ 
man  was  up  here  putting  these  figures  on  the  board, 
$160,394.81?  A.  That  is  the  donated  surplus  which  I  men¬ 
tioned  was  on  the  books  as  of  January  1,  ’50. 

Q.  And  you  also  said  on  direct  examination  that  that  was 
the  outstanding  account  of  the  donated  surplus  account  as 
of  February  28,  1950,  did  you  not?  [1206]  A.  I  said  that. 

Q.  And  you  did  not  regard,  when  you  gave  that  testimony 
the  $269,050  as  part  of  the  donated  surplus  account  of  Feb¬ 
ruary  28,  1950,  did  you?  A.  In  connection  with  my  testi¬ 
mony,  I  mentioned  the  fact  thereat  as  of  February  28,  1950,  * 
reading  from  the  books,  there  was  no  entry,  that  there  was 
an  entry  of  September  30. 

Q.  And  you  did  not  mention,  did  you,  Mr.  Murphy,  that 
the  entry  of  September  30,  1950  in  the  journal  was  made 
effective  February  28,  1950?  A.  I  didn’t  read  the  entry  to 
the  Court. 

Q.  Would  you  read  it  to  us  now  so  that  we  will  have  the 
whole  entry  instead  of  just  your  testimony  on  it?  A.  Yes, 
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it  is  there  on  the  board.  Do  you  want  to  put  it  off,  rather 
than  go  through  it? 

Mr.  Hantman:  You  can  walk  over  there,  if  you 
want. 

By  Mr.  Williams. 

Q.  Let’s  look  at  the  original.  A.  These  aren't  in  order 
in  the  books  and  it  will  take  a  little  time. 

Q.  I  think  you  are  a  little  too  far  along  here,  Mr.  Murphy. 
A.  It  is  back  here.  They  don’t  go  in  any  particular  order. 
The  entry  reads  as  follows :  ‘‘Loans  payable  Jacob  Freidus 
and  Claire  Freidus,  a  debit  or  a  reduction  in  the  loan  [1207] 
of  $269,050.”  There  is  a  credit  or  an  increase  to  the 
donated  surplus  of  $269,050.  The  explanation :  “To  reflect 
donation  made  to  surplus  by  Jacob  Freidus  and  Claire 
Freidus  on  February  28,  1950.” 

Q.  So  that  the  books  themselves  showed,  did  they  not, 
that  this  entry  was  to  be  effective  on  2/28/50?  A.  I  went 
beyond  the  books. 

Q.  T  will  come  to  beyond  the  books  in  a  minute,  but  1 
want  to  ask  you  about  the  books  at  this  moment.  My  ques¬ 
tion  is,  the  books  themselves  that  you  examined  indicated 
to  you  that  that  $269,050  credit  to  donated  surplus  from 
the  loans  payable  account  of  Freidus  was  to  be  made  effec¬ 
tive  on  2/28/50?  A.  T  will  say  this,  that  the  books  reflected 
2190  this  credit  entry  which  indicated  that  a  journal  entry  indi¬ 
cated  that. 

Q.  Now,  before  you  testified,  had  Mr.  Hantman  shown 
you  Government’s  Exhibit  24?  A.  I  had  originally  sent 
him  down  a  photostatic  copy  of  that  when  T  made  the  in¬ 
vestigation. 

Q.  Where  did  you  get  this  Government’s  24,  sir?  A. 
From  Mr.  Theodore  Feingold. 
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Q.  When  did  you  get  that?  A.  I  would  say  probably 
around  October  of  ’51.  I  might  explain  this,  it  may  help. 
I  made  the  investigation  up  at  the  Starrett  premises,  and 
in  doing  so  I  attempted  to  talk  to  the  person  who  examined 
the  records  and  made  the  necessary  [1208]  adjustments  to 
prepare  the  financial  statement.  Feingold  was  available 
and  I  talked  with  him.  There  were  certain  documents  that 
I  wanted  from  him,  among  them  the  work  papers.  Eventu¬ 
ally  in,  say,  the  latter  part  of  September  or  October  ’51,  I 
obtained  the  work  papers  from  Schneider  and,  in  the  proc¬ 
ess,  obtained  these  various  documents  from  Feingold. 

Q.  Now  you  testified  under  direct  examination  by  Mr. 
Hantman  that  your  interpretation  of  this  letter  as  an  ac¬ 
countant  is  that  the  entry  should  be  made  effective  May  3, 
1950.  A.  T  stated  that  the  letter  indicated  May  3rd  and  it 
authorized  the  transfer  on  May  3rd. 

Q.  The  letter  says,  “Please  consider  this  communication 
as  authorization  for  you  to  transfer  the  sum  of  $269*050 
appearing  in  my  loan  account  as  at  February  28,  1950,  to 
the  donated  surplus  account  of  Starrett  Television  Corpo¬ 
ration,”  does  it  not?  A.  T  read  that  several  times. 

Q.  Now,  did  you  talk  to  the  man  who  dictated  this  letter, 
Mr.  Schneider?  A.  I  didn’t  know  he  did  dictate  the  letter. 

Q.  Did  you  talk  to  Mr.  Schneider?  A.  Yes,  on  several 
occasions. 

Q.  Did  you  talk  to  Mr.  Schneider  about  the  letter?  A. 
No,  sir. 

Q.  Did  you  learn,  Mr.  Murphy,  in  your  investigation  of 
[1209]  this  case  that  Mr.  Schneider  and  Mr.  Fein  and  Mr. 
Daniels  and  Mr.  Freidus  had  met  on  May  3,  1950,  at  the 
Starrett  Television  Corporation  and  that  they  had  made  a 
mutual  agreement  that  in  consideration  for  the  assignment 
of  Daniels  and  Fein’s  stock  that  Freidus  would  transfer 
$269,050  worth  of  loans  payable  to  donated  surplus,  effec¬ 
tive  February  28,  1950?  A.  I  had  no  such  information  that 
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the  transfer  of  donated  surplus  would  be  effective  Febru¬ 
ary  28.  I  have  also  talked  with  Daniels,  Fein,  Schneider, 
Feingold,  Robeson,  et  cetera. 

Q.  Did  Mr.  Hantman  tell  you  when  he  showed  you  this 
letter  that  Mr.  Fein,  in  this  court  room,  had  testified  that 
that  transfer  was  to  be  effective  February  28,  1950?  A. 
T  had  no  knowledge  of  that,  either. 

Q.  Did  you  know  that  Mr.  Fein  was  at  the  meeting  at 

which  this  transfer  was  discussed?  A.  T  talked  with  Mr. 

Fein,  1  think,  the  first  step  in  the  investigation  was  my 

conversation  with  Fein.  There  were  several  meetings  prior 

to  that  Mav  3rd  one.  Tliev  couldn’t  seem  to  reach  anv 
*  »  • 

agreement,  according  to  Fein,  now  that  you  mention  him. 

Q.  Did  you  know  also,  Mr.  Murphy,  that  this  letter, 
Government’s  Exhibit  24,  was  written  after  the  meeting  of 
Fein,  Daniels,  Schneider  and  Freidus,  and  was  designed 
to  direct  the  accountants  to  put  onto  the  books  what  those 
four  [1210]  men  had  agreed  upon  during  the  meeting?  A. 
Now  that  vou  mention  Fein,  1  recall  mv  conversation  with 
him  very  graphically,  and  T  remember  his  referring  to  May 
3rd  verv  dramaticallv,  that  tliev  had  had  this  conference 
that  you  speak  of. 

Q.  And  that  was  the  day  on  which  Fein  had  assigned 
over  Ins  stock:  is  that  right  ?  A.  There  was  something  more 
basic  than  that,  that  the  National  Credit  Office  was  insist¬ 
ing  on  a  financial  statement  and  that  Mr.  Fein,  as  vice- 
president  of  the  firm,  was  very  insistent  that  they  get  one 
to  the  National  Credit  Office. 

Q.  And  it  was  at  Fein’s  request  that  a  statement  was  pre¬ 
pared  as  of  February  28,  '50?  A.  He  stated  that  it  was 
vital  that  it  would  be  prepared,  and  they  were  on  a  C.O.D. 
credit  basis  at  that  time. 

Q.  And  it  was,  in  fact,  Fein’s  signature  that  went  on  that 
statement?  A.  That  is  correct.  He  told  me  that. 

Q.  So  that  as  of  May  3,  1950,  Fein  told  you,  did  he  not, 
that  the  agreement  with  respect  to  loans  payable  change 
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and  the  credit  be  donated  surplus  was  to  be  effective  as  of 
the  date  of  the  statement,  2/28/50?  A.  That  factor  never 
came  up  in  our  conversation,  the  donation  of  surplus  of 
$269,050.  The  main  thing  that  came  up  in  the  conversation 
was  my  asking  him  about  the  relative  [1211]  merit  of  that 
statement,  since  he  had  acknowledged  that  he  had  signed 
it.  We  didn’t  go  into  the  donation  of  surplus  when  I  talked 
with  Mr.  Fein,  and  my  only  reference  to  it  was  when  I  asked 
Feingold  to  get  the  authority  for  the  donation. 

Q.  Well,  now%  you  talked  also,  did  you  not,  to  Daniels 
about  this  meeting?  A.  Yes,  I  talked  with  Daniels. 

Q.  And  you  did —  A.  Pardon  me,  I  w*ant  to  qualify  that. 

I  talked  to  Daniels  about  the  statement.  I  didn’t  go  into  2198 
the  details  of  these  various  meetings.  It  seemed  to  me  that 
they  had  one  in  November ;  they  had  one  in  September ;  they 
had  them  all  the  time. 

Q.  But  you  did  know',  you  did  know  from  your  examina¬ 
tion  of  the  books,  that  the  books  showred  that  the  change 
from  loans  payable  to  donated  surplus  was  effective  Feb¬ 
ruary  28, 1950?  A.  I  have  stated  that  that  is  w'hat  the  jour¬ 
nal  entry  reflects;  that  is  the  language  of  the  explanation. 

I  w'ent  beyond  the  journal  entry. 

Q.  You  do  know',  sir,  as  an  accountant  that  many  entries 
are  made  on  a  retroactive  basis  at  the  time  of  adjustment 
for  trial  balance  purposes?  A.  Yes.  I  have  seen  entries 
made,  say,  in  March.  The  normal  process  for  a  business 
house,  say,  in  Washington  is  to  go  along  through  Christ¬ 
mas,  to  the  end  of  December,  and  [1212]  then  start  to  close  2199 
the  books,  and  in  March  they  post  the  entries  closing  the 
firm  up  as  of  12/31  of  the  year. 

Q.  So  that,  as  a  matter  of  fact,  it  is  possible,  Mr.  Murphy, 
to  make  even  an  unaudited  interim  financial  statement  with¬ 
out  a  cut-off  date  so  that  of  necessity  there  must  be  retro¬ 
active  postings  on  your  adjustments?  A.  Well,  I  notice 
this — and  that  is  why  1  was  very  grateful  for  obtaining  the 
work  papers,  that  certain  adjustments  w’ere  made.  He 
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accrued  a  payroll,  Mr.  Kaufman  did,  all  the  way  along  the 
line.  He  made  the  various  adjustments. 

Q.  And  you  found  in  looking  at  Mr.  Kaufman’s  adjust¬ 
ments  in  the  course  of  your  investigation,  both  in  June  and 
October  of  1950,  that  Mr.  Kaufman  had  made  his  adjust¬ 
ment  on  the  trial  balance  which  was  being  prepared  for  the 
financial  statement  of  February  28,  1950;  he  had  made  his 
adjustment  to  show  a  credit  to  donated  surplus  and  a  debit 
to  loans  payable  in  the  amount  of  $269,050,  did  you  not? 
A.  I  talked  to  Kaufman  about  his  work  papers. 

Q.  Now  my  question  is  — A.  Pardon  me. 

Q.  He  made  that  entry,  did  he  not?  A.  There  is  that  in 
09qj^  his  audit  notes.  Would  you  like  to  have  me  read  it? 

Q.  You  can  show  it  to  us  right  on  his  work  sheet.  As 
a  matter  of  fact,  his  audit  notes  show  that  he  made  it  and 
[1213]  that  the  authorization  was  forthcoming  from  the 
Starrett  people  from  Freidus;  is  that  not  right?  Authori¬ 
zation  is  forthcoming,  he  indicated,  does  he  not?  A.  He 
indicates  this:  ‘‘Loans  payable  Jacob  and  Clair  Freidus 
was  transferred  to  donated  surplus.  A  letter  is  forth¬ 
coming  from  Mr.  Freidus  authorizing  J.  B.  Kass  & 
Company  to  make  the  above-mentioned  transfer  and  in¬ 
structing  the  former  to  make  an  unaudited  report,  balance 
sheet,  and  profit  and  loss  for  the  two  months  ended  Feb¬ 
ruary  28, 1950.” 

T  saw  this.  I  had  no  objection  to  seeing  this. 

Q.  So  that  when  you  examined  the  books  and  work  sheets 
2202  0f  tlii s  company  you  saw  both  in  the  journal  and  in  the 
ledger  and  in  the  trial  balance  of  2/28/50  that  that  trans¬ 
fer  from  loans  payable  Freidus  to  donated  surplus  was 
made,  did  you  not?  A.  The  mere  fact  that  I  examined  Mr. 
Kaufman’s - 

Mr.  Williams:  I  think  the  witness  should  be  re¬ 
sponsive. 
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Mr.  Hantman:  I  think  the  witness  should  be  per¬ 
mitted  to  state  his  answer,  your  Honor. 

The  Court :  We  have  got  a  happy  compromise.  The 
rule  of  law  is  the  witness  should  answer  either  yes  or 
no,  but  then  he  may  explain  his  answer. 

The  Witness:  Repeat  the  question,  please,  sir. 

Q.  I  will  be  glad  to  Mr.  Murphy.  I  saw,  when  you  ex¬ 
amined  the  books  in  June  of  1951  and  in  October  of  1951, 
LI 214]  you  saw  both  in  the  journal,  in  the  ledger,  in  the 
work  sheets  of  George  Kaufman,  that  a  transfer  effective 
2/28/50  was  made  from  Freidus’  loans  payable  to  donated 
surplus,  did  you  not?  A.  Yes. 

The  Court:  Now  you  can  explain  your  answer. 

The  Witness:  I  want  to  sav  that  I  saw’  that  entry, 
as  I  have  admitted,  and  at  the  same  time  I  also  had 
the  letter  in  my  possession,  a  photostatic  copy  of  it. 
I  saw  that  a  letter  was  forthcoming.  I  was  interested 
in  determining  when  Kaufman  made  this  particular 
audit.  I  was  also  interested  in  the  language  of  the  let¬ 
ter.  Mv  test  to  the  letter  and  to  the  donation  wTas  when 
did  Mr.  Freidus  release  that  $269,050?  From  my  read¬ 
ing  of  the  letter,  I  pick  it  up  at  May  3rd.  The  mere 
fact  that  I  read  Mr.  Kaufman’s  audit  notes  doesn’t 
indicate  that  I  am  in  complete  agreement  writh  Mr. 
Kaufman. 

By  Mr.  Williams. 

Q.  It  is  a  matter  of  accounting  disagreement?  A.  Yes. 

****** 
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[1218]  Proceedings. 

Thereupon  Robert  M.  Murphy,  a  witness  called  for  and 
on  behalf  of  the  Government,  having  been  previously  sworn, 
resumed  the  stand,  and  was  further  examined  and  testified 
as  follows: 

Cross-examination  (resumed)  by  Mr.  Williams. 

Q.  Mr.  Murphy,  when  we  concluded  yesterday  afternoon, 
1  was  asking  you  about  the  loans  payable  account  as  of 
February  28,  1950.  A.  Yes,  sir. 

Q.  Now,  1  in  particular  was  asking  you  about  an  entry 
in  the  journal  dated  September  30,  made  effective  Febru¬ 
ary  28,  transferring  from  the  loans  payable  account  of 
Jacob  Freidus  to  the  donated  surplus  account  an  amount 
of  $269,050. 

Do  vou  recall  that?  A.  We  discussed  that  entrv  950-5, 
yes. 

Q.  Now,  that  entry  appears,  does  it  not,  in  the  journal 
of  the  Starrett  Television  Corporation?  A.  That  is  correct. 

Q.  And  that  journal  entry  is  reflected  by  a  posting  to 
the  appropriate  ledger  account?  A.  As  of  September  30, 
the  entry  is  made  under  the  [1219]  date  of  the  30th  of  Sep¬ 
tember. 

Q.  Now,  in  addition  to  the  entry  in  the  journal  and  the 
entrv  in  the  ledger,  vou  also  had  available  to  vou  when  vou 
2208  made  vour  investigation  the  work  sheets  of  the  accountant 
George  Kaufman?  A.  That  is  correct. 

Q.  And  George  Kaufman  shows  on  his  work  sheets  a 
transfer  from  loans  payable  to  donated  surplus  in  the 
amount  of  $269,050,  effective  February  28,  1950.  A.  That 
entry  is  in  his  work  papers. 

Q.  Now,  notwithstanding  that,  you  were  indicating  to  us 
at  the  conclusion  of  the  session  vesterdav  that  vou  regarded 
Government’s  Exhibit  24  as  a  direction  to  make  that  change 
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as  of  May  3,  1950?  A.  I  think  I  read  the  letter  under  the 
date  of  May  3,  and  if  you  would  like,  I  will  re-read  it. 

Q.  You  may  re-read  it.  A.  It  is  to  the  J.  B.  Kass  Com¬ 
pany,  and  signed  by  Jacob  Freidus.  The  signature  is 
Jacob  Freidus  on  the  letter: 

“  Gentlemen : 

“Please  consider  this  communication  as  authorization 
for  you  to  transfer  the  sum  of  $269,050  appearing  in 
my  loan  account  as  at  February  28, 1950,  to  the  donated 
surplus  account  of  Starrett  Television  Corporation.” 

[1220]  That  is  the  language  of  the  letter. 

Q.  Now,  when  you  first  saw  that  letter,  Mr.  Murphy,  you 
didn’t  know,  as  I  gathered  from  your  testimony  yesterday, 
that  the  letter  had  been  prepared  for  Mr.  Freidus’  signa¬ 
ture  by  the  accountant  Schneider?  A.  There  is  no  indica¬ 
tion  on  the  letter  that  he  prepared  it. 

Q.  And  you  didn’t  know  it?  A.  And  I  had  no  knowledge 
that  he  did. 

Q.  You  didn’t  know  that  that  letter  wTas  prepared  after 
a  meeting  in  which  Schneider,  Fein,  Daniels  and  Freidus 
participated?  A.  I  knew  of  this,  that  there  was  a  meeting 
on  May  3,  1950,  a  very  critical  meeting,  as  I  understood  it. 

Q.  You  hadn’t  been  told,  I  gather,  that  at  that  meeting 
there  was  a  mutual  agreement  amongst  the  four  that  this 
transfer  referred  to  in  that  letter  should  be  made  effective 
February  28,  1950?  A.  I  had  no  knowledge  that  it  was 
effective  that  date. 

Q.  So  that  you  didn’t  know  when  you  saw  that  letter, 
that  that  letter,  drafted  by  Schneider,  was  purporting  to 
put  into  effect  the  agreement  of  May  3,  1950?  A.  This 
letter  meant  to  me  that  Mr.  Freidus  released  $269,050,  on 
May  3,  1950.  1  knew  of  no  private  arrangement. 

[1221]  Q.  The  answer  is  that  you  didn’t  know7  that  this 
letter  purported  to  put  into  effect  a  private  agreement  of 
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May  3,  1950?  A.  No.  I  am  basing  it  on  the  language  of  the 
letter. 

Q.  And  you  didn't  know  that  that  agreement  was  that  the 

transfer  should  be  effective  February  2Sth?  A.  No. 

•/ 

Q.  Now,  the  reason  that  you  interpret  the  letter  as 
you  do,  Mr.  Murphy,  is  because  of  the  position  of  the  words, 
“as  at,"  isn’t  that  right?  A.  No.  I  am  reading  the  com¬ 
plete  letter.  I  look  at  the  date.  1  also  look  at  the  com¬ 
plete  language: 

“Please  consider  this  communication  as  authoriza¬ 
tion  for  you  to  transfer  the  sum  of  $209,050.” 

^*.13  r^e  second  feature  of  it  is : 

“ — appearing  in  my  loan  account  as  at  February  28, 
1950.” 


The  second  phrase  there  represents  to  me  a  description 
of  what  was  in  the  loan  account  as  of  that  time.  It  indi¬ 
cates  what  money  he  was  transferring  as  of  May  3d. 

Q.  Yes,  sir.  So  that  I  am  right,  am  I  not,  Mr.  Murphy, 
in  saying  that  it  is  the  position  of  the  words  “as  at”  that  is 
significant  to  you?  A.  It  is  the  text  of  the  entire  letter  that 
is  [1222]  significant  to  me. 

Mr.  Williams :  Mark  this,  please,  Defendant  Freidus 
Exhibit  No.  14. 

2214 

(The  document  above  referred  to  was  marked  De¬ 
fendant  Freidus  Exhibit  No.  14  for  Identification.) 

Mr.  Williams:  And  this,  15,  please. 

(The  document  above  referred  to  was  marked  De¬ 
fendant  Freidus  Exhibit  No.  15  for  Identification.) 

Mr.  Williams:  And  this,  16. 
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(The  document  above  referred  to  was  marked  De¬ 
fendant  Freidus  Exhibit  No.  16  for  Identification.) 

Mr.  Williams:  And  this  one,  17. 

(The  document  above  referred  to  was  marked  De¬ 
fendant  Freidus  Exhibit  No.  17  for  Identification.) 

By  Mr.  Williams. 

Q.  Now,  you  were  interpreting  that  letter,  Mr.  Murphy, 
as  an  accountant?  A.  That  is  correct. 

Q.  J  want  to  ask  you,  sir,  after  handing  you  Defendant 
Freidus  Exhibit  No.  14,  1  want  you  to  compare  this  letter 
with  Government’s  24.  You  will  notice  that  in  this  letter, 
there  is  a  different  place  for  the  words  “as  at,”  and  ask  you 
how  you  would  have  interpreted  the  letter  had  it  read  that 
way? 

[1223]  Then  I  will  read  it  to  the  jury,  sir.  A.  If  you  don't 
mind,  I  will  ponder  a  minute. 

Q.  Sure,  take  your  time,  Mr.  Murphy.  J  don’t  want  to 

rush  vou. 

• 

Mr.  Hantman :  Have  you  a  copy  of  that  for  the 
Government,  please? 

Mr.  Williams :  I  will  let  you  have  it  as  soon  as  Mr. 
Murphy  finishes. 

The  Witness :  From  my  reading  of  the  letter,  I  would 
say  that  the  transfer  of  this  sum  was  effective  Mav  3, 
1950.  ‘  : 

By  Mr.  Williams. 

Q.  In  other  words,  had  the  letter  read  this  way: 

“Please  consider  this  communication  as  authoriza¬ 
tion  for  you  to  transfer  the  sum  of  $269,050  appearing 
in  my  loan  account  to  the  donated  surplus  account  of 
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Starrett  Television  Corporation  as  at  February  2S, 
1950,” 

you  would  interpret  it  to  mean  to  make  that  transfer  as 
of  May  3,  1950?  A.  That  is  correct. 

Q.  Now  1  want  to  hand  you  sir,  Defendant  Freidus  Ex¬ 
hibit  No.  15  for  Identification  and  1  want  you  to  read  that, 
if  you  will,  sir,  and  compare  it  with  Government’s  24  and 
I  want  to  ask  you,  then,  how  you  as  an  accountant  would 
have  interpreted  that  direction,  and  then  we  will  read  it  to 
[1224]  the  jury.  May  I  see  14? 

Q.  Sure.  A.  I  might  as  well  look  at  them  all. 

Q.  You  might  as  well.  A.  Yes,  I  must  agree,  1  would  say 
that  May  3d  would  be  the  effective  date  of  the  transfer  for 
14. 

Q.  I  am  asking  you  about  15,  now.  A.  I  am  sorry. 

Q.  I  am  only  interested  in  15,  that  is  my  question,  Mr. 
Murphy.  A.  I  am  checking  the  terminology.  There  is  a 
play  on  words  in  the  three  of  them.  I  would  say  the  ef¬ 
fective  date  was  May  3d. 

Q.  So  that  with  respect  to  Defendant  Freidus’  Exhibit 
No.  15,  which  reads,  “Please  consider  this  communication” — 

Mr.  Hitz:  Can  we  see  it,  Mr.  Williams? 

Mr.  Williams:  — as  authorization  for  vou - 

The  Court:  I  don’t  believe  that  is  in  evidence  yet, 
Mr.  Williams. 

Mr.  Williams:  That  is  part  of  my  question,  your 
Honor. 

The  Court:  T  know,  but  even  so,  it  is  not  in  evi¬ 
dence. 

Mr.  Williams:  I  will  ask  him  the  question  now  that 
he  has  had  a  chance  to  studv  them. 
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[1225]  By  Mr.  Williams. 

Q.  Had  the  letter  read: 

“Please  consider  this  communication  as  authori¬ 
zation  for  you  as  at  February  28,  1950,  to  transfer  the 
sum  of  $269,050  appearing  in  my  loan  account  to  the 
donated  surplus  account  of  Starrett  Television  Cor¬ 
poration,”  : 

you  as  an  accountant  would  still  feel  the  effective  date  of 
that  transfer  was  Mav  3,  1950?  A.  Mav  3? 

Q.  Yes,  sir.  A.  Yes,  sir. 

Q.  Now,  Mr.  Murphy,  had  the  letter  to  the  J.  B.  Kass 
Company  read : 

“Please  consider  this  communication  as  authorization 
for  vou  to  transfer  as  at  Februarv  28.  1950  the  sum 

•  *  7 

of  $269,050  appearing  in  my  loan  account  to  the  donated 
surplus  account  of  Starrett  Television  Corporation,” 

how  would  you  as  an  accountant  have  interpreted  that,  sir? 
A.  Which  letter  is  that? 

Q.  This  is  No.  16.  A.  I  would  like  to  read  them.  It 
takes  a  little  bit  of  time. 

Q.  T  would  like  you  to  have  it. 


The  Court:  Mr.  Williams,  would  you  en¬ 
lighten  the  court  on  one  point  I  didn’t  quite  follow  ? 

There  is  in  evidence  Government  Exhibit  24  that 
has  a  certain  direction  in  it.  You  have  shown  this  wit¬ 
ness  a  series  of  letters.  Where  is  the  relationship? 
Mr.  Williams:  The  relationship  is  this,  your  Honor: 
The  witness  is  an  accountant  and  he  has  undertaken — 
The  Court :  I  understand  all  that,  but  where  do  these 
letters  originate? 
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Mr.  Williams:  I  am  just  about  to  tell  your  Honor. 

He  lias  interpreted  the  May  3  letter  to  be  a  direction 
to  make  the  transfer  as  of  May  3d,  and  I  asked  the  wit¬ 
ness  whether  or  not  the  position  of  the  words  “as  at” — 

The  Court:  I  understand  that,  but  where  did  these 
three  letters  come  from? 

Mr.  Williams :  These  are  letters  I  am  propounding 
to  him  in  the  form  of  questions. 

The  Court:  Yes,  but  where  did  they  originate? 

Mr.  Williams:  I  have  drawn  them. 

The  Court :  Oh. 

Mr.  Margiotti:  What  did  he  say? 

The  Court:  You  drew  these  letters  yourself? 

Mr.  Williams :  Of  course  I  drew  them  myself.  There 
wasn’t  any  question  about  that. 

The  Court:  You  mean  these  are  not  letters  that 
[1227]  transpired  in  correspondence  between  the  peo¬ 
ple? 

Mr.  Williams:  No,  sir. 

The  Court:  Is  there  any  motion  before  the  Court? 

Mr.  Hantman :  We  object  at  this  time. 

The  Court:  Oh,  definitely.  The  objection  is  sus¬ 
tained  and  I  will  have  to  instruct  this  jury. 

I  understood,  I  saw  signatures  on  those  letters. 

Mr.  Williams:  There  are  no  signatures  on  them. 
They  are  copies  of  the  Government  exhibit. 

The  Court:  What  is  the  handwriting  which  is  on 
the  bottom? 

Mr.  Williams:  They  are  copies  of  Government  Ex¬ 
hibit  No.  24,  and  in  each  place  the  word  “as  at”  has 
been  changed  and  1  want  to  find  out  if  the  words  “as 
at”  had  an  effect  on  his  interpretation  which  changed 
all  the  accounting  of  this  company,  and  he  said  that  it 
did  not. 

Now  he  is  indicating  that  it  did. 
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The  Court:  You  mean  these  letters  are  not  real 
letters  but  letters  that  you  drafted? 

Mr.  Williams:  They  are  questions,  your  Honor. 

The  Court:  Oh. 

Ladies  and  gentlemen  of  the  jury,  we  are  dealing 
with  what  Government  24  states. 

Now,  the  witness  may  be  asking  concerning  it  but 
the  Court  had  the  impression  that  these  were  letters 
passed  as  correspondence.  The  Court  did  not  under¬ 
stand  they  were  [122S]  letters  prepared  by  counsel  to 
the  case  to  gather  that  if  the  language  had  been 
changed,  what  the  witness  would  have  said. 

The  Court  instructs  you  therefore  to  disregard  the 
testimony. 

Mow  many  are  there,  three? 

Mr.  Williams:  There  are  four.  1  have  onlv  offered 
two,  vour  Honor. 

Mr.  Hitz:  He  hasn't  offered  any.  He  has  had  them 
identified. 

The  Court:  It  is  perfectly  obvious  they  can’t;  be 
received  in  evidence. 


Is  there  a  motion  from  the  Government? 

Do  you  move  to  strike  the  tender? 

Mr.  Hantman:  We  so  move. 

The  Court:  The  objection  is  sustained. 

Mr.  Williams:  Ls  your  Honor  foreclosing  me  from 
examining  this  witness  as  to  how  he  interpreted  the 
Mav  3d  letter? 


The  Court:  Not  at  all.  You  may  examine  him  con¬ 
cerning  Government  24:  you  can  ask  him  if  it  were 
transposed;  but  to  draw  letters  and  show  it  to  a  wit¬ 
ness  and  give  the  impression  that  they  were  letters — — 
Mr.  Williams:  1  object  to  that,  your  Honor.  T 

didn't  intend  to  give  any  impression  except - 

The  Court:  The  Court  could  see  they  were  letters 
in  [1229]  some  form. 
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Mr.  Williams:  T  was  trying  to  help  the  witness, 
because  yesterday  at  the  end  of  the  day - 

The  Court:  Go  on,  Mr.  Williams.  The  Court  has 
ruled. 

Mr.  Williams:  At  the  end  of  the  day  I  had  asked 
him  about  whether  the  phrase  “as  at”  had  any  effect 
on  his  determination. 

The  Court:  You  can  ask  him  about  the  letter  which 
is  in  evidence. 

By  Mr.  Williams. 

Q.  All  right,  will  you  take  the  letter  which  is  Government 

2231  Exhibit  24. 

Now,  as  I  understood  your  answer,  Mr.  Murphy,  had  the 
words  “as  at”  been  “before”  or  “as  at  February  28,”  been 
at  the  end  of  the  letter,  your  opinion  would  have  been  just 
the  same?  A.  I  have  given  you  several  answers  this  morn¬ 
ing. 

Q.  Yes,  but  always  you  have  indicated  that  your  opinion 
would  be  the  same,  that  the  effective  date  was  May  3,  1950. 
A.  Perhaps  I  could  be  helpful  in  this  sense: 

Tf  T  read  the  letter.  Government  Exhibit  24,  and  give  you 
mv  entire  reaction  to  the  letter,  not  to  one  word - 

Q.  You  have  done  that  for  us  yesterday.  A.  1  see. 

[1230]  Q.  I  want  to  just  clarify  the  record,  that  you  said 
that  had  “as  at  February  28”  been  at  the  end  of  the  letter, 

2232  your  impression  would  have  been  the  same?  A.  That  is 
correct. 

Q.  And  then  T  asked  you  if  it  had  been  after,  “as  authori¬ 
zation  for  vou  as  at  Februarv  28,  1950,  to  transfer  this 
amount,”  and  you  still  said  it  would  be  the  same.  A.  Speak¬ 
ing  from  the  document  on  which  1  base  my  adjustment,  this 
May  3rd  letter  of  1950,  1  have  testified  consistently  that  the 
test  of  my  interpretation  was  when  did  Mr.  Freidus  release 
these  funds  to  donated  surplus,  when  did  he  donate  them. 
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Q.  So  it  wouldn’t  have  made  any  difference  to  you  in 
your  interpretation  as  an  accountant  whether  the  language 
‘‘as  at  February  28”  had  appeared  at  the  end  of  the  letter 
or  whether  it  had  appeared  after  the  infinitive  “to”-— “to 
transfer”?  A.  T  have  testified,  T  believe,  that  the  term  “as 
at  February,  1950,  appearing  in  my  loan  account  as  at  Feb¬ 
ruary,  1950,”  was  purely  descriptive  from  my  point  of  view. 
It  indicated  what  funds  he  was  transferring. 

Q.  You  found  out,  however,  in  your  examination,  that  the 
C.  P.  A.  who  was  supervising  the  books  of  Starrett  at  that 
time  placed  a  different  interpretation  on  this  from  what  you 
did  by  virtue  of  the  entries  in  the  books?  [1231]  A.  You 
have  asked  me  this : 

Did  T  know  that  Schneider  dictated  this  letter? 

T  had  no  knowledge  of  that.  1  didn’t  know  exactly  what 
part  he  played  in  the  scheme  of  things.  T  knew  he  had  no 
information  for  me  in  connection  with  the  statement  of 
the  various  discrepancies  that  appeared  in  the  work  papers 
as  compared  to  the  statement.  Ho  had  no  information  on 
that. 

Q.  Now  I  am  going  to  ask  you  the  question  again. 

T  said:  You  didn’t  know  then  that  Mr.  Schneider  placed 
a  different  interpretation  on  this  letter  from  what  you  did? 
A.  No,  and  1  didn’t  particularly  care. 

Q.  But  when  you  examined  the  books,  you  found  that 
the  entries  that  were  made  by  the  certified  public  account¬ 
ant  and  his  assistants  placed  that  interpretation  on  the  let¬ 
ter,  did  thev  not?  A.  If  1  can  see  that  exhibit  correctly,  Mr. 
Bobeson,  at  least  his  initials  appear  on  that  enlargement, 
he  made  the  entry  in  the  journal. 

Mr.  Kaufman  made  the  entry  in  the  work  papers. 

I  don’t  see  Mr.  Schneider  appearing  in  the  matter. 

Q.  Now,  it  was  this  letter  that  induced  you  to  think  that 
the  transfer  was  effective  May  3,  instead  of  February  28th? 
A.  Correct. 


2233 


2234 


2235 


74Ga 


2236  Robert  M.  Murpliy — For  Government — Cross. 


[1232]  Q.  And  it  was  this  letter,  notwithstanding  the  en¬ 
tries  in  the  books,  which  led  you  to  this  conviction?  A. 
The  mere  fact  that  there  is  an  entry  in  the  books  means 
nothing  to  me  as  an  accountant.  T  have  to  go  back  to  find 
the  justification  for  the  entry. 

Q.  And  when  you  looked  at  Mr.  Kaufman’s  work  sheets, 
you  found  there  that  authorization  for  the  transfer  was 
forthcoming  in  the  form  of  a  signed  letter  from  Freidus? 
A.  According  to  Mr.  Kaufman’s  work  sheets  and  his  notes, 
and  T  read  from  them  yesterday,  a  letter  was  forthcoming, 
yes. 

Q.  And  you  knew  that  Kaufman’s  work  sheets  were 
2237  prepared  in  April  of  1950?  A.  T  did. 

Q.  Now,  you  testified  yesterday  in  response  to  one  of 
Mr.  TTantman’s  questions,  you  said  that  in  your  opinion,  the 
loans  payable  account  should  have  been  $637,31 1 ;  is  that 
right?  A.  That  is  right. 

Q.  300.11?  A.  300.11 — $ — 300.11. 

Q.  Now,  you  arrived  at  that  figure — and  that  was  as  of 
February  28,  1950?  A.  That  is  correct. 

Q.  You  arrived  at  that  figure  (indicating  on  board)  [1233] 
by  taking  the  Centaur  loan,  in  the  amount  of  $28,450.11,  did 
you  not?  A.  Right. 

Q.  And  adding  it  to  the  preferred  stock  issue  of  $339,800? 
A.  Correct. 

Q.  And  adding  to  that  the  entry  about  which  we  have 
09QQ  -iust  ^eei1  speaking  for  the  last  thirtv  minutes,  in  the  amount 
of  $269,050 :  did  you  not  ?  A.  Correct. 

Q.  And  that,  added  up  to  this  figure  here — those  three 
figures  total  $637,300.11 ;  is  that  right?  A.  Correct. 

Q.  $637,300.11. 

So  that  when  you  made  your  statement  that  the  loans 
payable  account  was  properly  this  (indicating),  you  were 
adding  in  the  preferred  stock  as  shown  on  the  books  as  of 
February,  1950,  and  this  entry  in  dispute,  in  the  amount  of 
$269,050  to  come  to  this  figure  (indicating  on  board)  ?  A.  T 
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explained,  I  think  I  testified  that  as  a  result  of  my  examina¬ 
tion,  I  transferred  the  $339,800  worth  of  preferred  stock 
back  into  the  loan  account  and  so  forth  with  the  donated 
surplus. 

Q.  Now,  the  hooks  of  account  don't  show  the  transfer  of 
this  preferred  stock  hack  to  loans  payable  until  [1234]  Sep¬ 
tember  30  of  1950;  is  that  right?  . 

Is  that  right?  A.  T  have  testified  to  that,  yes,  sir. 

Q.  I  am  asking  you  on  cross-examination  if  that  is  the 
case,  Mr.  Murphy.  A.  Yes,  that  is  right. 

Q.  So  this  went  back  on  the  books  as  of  September  30, 
but  for  the  purposes  of  your  computation,  you  included  it 
as  at  February  28,  1950,  on  this  total?  A.  That  is  correct.  2240 

Q.  And  you  added  the  amount  of  $269,050  to  the  loans 
payable  account,  although  the  journal  said  that  that  had 
been  transferred  effective  February  28,  to  donated  surplus? 

The  journal  said  that,  didn’t  it?  A.  That  is  right. 

Q.  And  you  added  this  amount  of  $269,050  to  the  loans 
payable  account  as  of  2-28-50,  although  George  Kaufman, 
in  making  his  adjusted  trial  balance  of  February  28,  1950, 
had  shown  this  entry  (indicating  on  board)  in  donated  sur¬ 
plus?  A.  He  did. 

Q.  So  that  this  entry  (indicating  on  board)  of  $28,450.11, 
owing  to  Centaur,  remained,  and  that  appeared  on  the  finan¬ 
cial  statement,  did  it  not?  A.  Tn  Kaufman’s  work  papers, 
he  had  the  $28,450. 

[1235]  Q.  T  am  talking  about  the  financial  statement  in  2241 
evidence  here,  which  is  blown  up  on  the  other  side  of  this 
board.  A.  T  know  that  the  financial  statement  reflects  loans 
payable  of  $28,450.11. 

Q.  That  is  the  Centaur  Company. 

Now  T  want  to  pass  with  you  now,  Mr.  Murphy,  to  the 
third  phase  of  your  testimony  as  of  yesterday.  You  testi¬ 
fied  with  respect  to  the  surplus  account?  A.  Correct. 

Q.  And  when  you  testified  with  respect  to  the  surplus 
account,  you  stated  that  as  of  September  30,  1949,  there  had 
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been  a  donation  to  surplus  in  the  amount  of  $160,394.81? 
A.  I  think  I  testified  the  entry  was  of  December,  1949,  didn't 
I,  in  the  journal  ? 

Q.  I  think  you  are  right.  I  think  it  was  made  at  the  end 
of  the  year.  A.  Y es. 

I  mentioned  that  was  donated  surplus? 

Q.  Yes.  A.  Not  surplus:  donated  surplus. 

Q.  You  want  to  call  it  donated?  A.  Yes. 

Q.  That  is  the  way  it  appears  on  the  books,  as  donated 
surplus,  in  the  books  of  account?  [1236]  A.  T  believe  so,  I 
might  as  well  check. 

Q.  I  think  that  is  my  recollection.  A.  Donated  surplus. 

2243  Q-  ^ow>  when  you  gave  your  testimony  and  direct  ex¬ 
amination  with  respect  to  the  surplus  account,  this  was  the 
only  item  (indicating  on  board)  of  donated  surplus  that  you 
considered  as  of  February  28,  1950,  was  it  not?  A.  Well, 

I  don’t  know’  how  closelv  vou  followed  mv  direct  examina- 

•  •  • 

tion. 

Q.  T  thought  I  followed  it  but  1  may  not  have  followed  it. 
A.  As  we  came  down  through,  we  spoke  about  the  preferred 
stock.  Then  we  went  into  donated  surplus. 

Q.  Excuse  me.  I  think  you  w’ent  to  loans  payable  and 
then  to  donated  surplus.  A.  0.  K.,  loans  payable,  donated 
surplus. 

Q.  I  was  trying  to  follow’  the  account  with  you.  A.  And 
by  following  down  the  explanation  which  T  used  in  connee- 
^on  the  transfer  of  donated  loans,  it  would  naturally 
follow*  that  it  w’ould  affect  surplus  below. 

Q.  In  other  w’ords,  you  treated  this  item  up  here  (indicat¬ 
ing  on  board)  in  exactly  the  same  w’ay  down  here,  didn’t 
you? 

Up  here,  you  regarded  this  as  the  loans  payable  and 
[1237]  not  as  donated  surplus  and  down  here  you  regarded 
it  likewise  as  a  loans  payable  and  not  as  a  donated  surplus? 
A.  Let  me  say  this.  Perhaps  it  will  clarify  the  issue : 
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According;  to  the  statement  presented,  the  donated  sur¬ 
plus  was  $109,420.01. 

I  am  just  trying  to  reconcile  it  so  T  can  follow  you.  ■ 

Q.  I  will  just  simplify  my  question  if  you  don’t  under¬ 
stand.  I  am  just  trying  to  go  about  it  in  an  orderly  se¬ 
quence  so  we  will  understand  how  you  arrived  at  these 
figures.  Tf  you  don’t  understand  my  question,  I  will  try  to 
rephrase  it  but  T  am  in  a  foreign  field,  Mr.  Murphy;  I  am 
not  an  accountant,  so  you  will  have  to  excuse  my  shortcom¬ 
ings  in  this  field. 

This  item  here  (indicating  on  board),  when  you  were 
telling  the  jury  about  the  loans  payable  account  yesterday, 
you  regarded  this  item  as  of  February  28,  as  a  loans  pay¬ 
able.  A.  Correct. 

Q.  And  you  told  us  that  was  because  you  interpreted  that 
letter  to  be  effective  May  3,  and  T  refer  to  Government  No. 
24?  A.  Right. 

Q.  And  because  of  your  interpretation  of  that  letter,  you 
put  that  up  here  (indicating  on  board)  ?  A.  As  a  pavable. 
[1238]  Q.  Right.  A.  Yes. 

Q.  And  you  did  not  put  it  down  here?  A.  No.  Actually 
1  took  it  out  of  down  below. 

Q.  You  took  it  out  of  down  here?  A.  Yes. 

Q.  Now,  if  you  put  that  item  down  here,  Mr.  Murphy 
(indicating  on  board)  you  come,  do  you  not,  to  the  figure 
that  George  Kaufman  shows  on  his  work  sheets  before  he 
undertook  to  take  off  the  deficit?  A.  He  has  donated  sur¬ 
plus  in  his  work  sheets.  As  a  matter  of  fact,  it  might  be 
a  good  idea  to  bring  them  up  here,  of  $429,444.S1. 

Yes,  he  has  that  figure  in  there,  and  his  explanation  is 
indicated  in  his  audit  notes. 

Q.  So  you  don’t  agree  with  the  Government  accountant 
who  preceded  you  on  the  stand,  that  this  item  should  have 
been  shown  here  as  he  showed  it?  A.  Let  me  say  this — — 
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Mr.  Hantman:  I  will  object  to  that.  As  I  under¬ 
stand,  the  preceding  witness  never  said  he  agreed  with 
it.  He  just  told  us  what  he  did. 

The  Court :  He  is  asking  this  witness,  does  he  agree 
with  it. 

Mr.  Hantman :  1  know,  but  he  is  assuming  that  the 
previous  [1239]  witness  did  agree  with  that. 

The  Court:  I  didn’t  gather  that  from  his  question. 

Mr.  Williams:  I  asked  him  if  he  agreed  with  the 
work  sheets  prepared - 

The  Court :  T  understood  that  is  what  you  said. 

The  Witness:  From  his  work  sheets,  he  indicated 

2249  that  l°ans  payable  had  been  transferred  to  donated 
surplus.  The  basis,  apparently,  for  his  adjustment, 
was  whatever  his  supervisor,  senior,  whoever  told  him 
that  this  letter  was  forthcoming.  The  test  I  used  was 
not  Mr.  Kaufman’s  work  sheets  in  any  sense. 

By  Mr.  Williams. 

Q.  But  the  letter?  A.  It  was  the  letter  itself. 

I  notice  here  he  states,  the  letter  is  forthcoming. 

I  don’t  actually  know  whether  or  not  he  saw  the  letter 
before  he  left  Starrett. 

Q.  So  you  based  your  entry  on  your  interpretation  of 
the  letter  as  mentioned  to  transfer  it  May  3d?  A.  Inde¬ 
pendent  of  any  thought  that  Kaufman  had,  1  used  the  letter 

2250  as  tjie  basis# 

Q.  Now,  when  you  subtracted  the  deficit  on  the  books  of 
the  company  up  to  February  28,  of  1950,  you  didn't  sub¬ 
tract  it  from  this  figure  (indicating  on  board):  you  sub¬ 
tracted  it  from  this  figure  (indicating),  didn’t  you?  A. 
Certainlv:  certainlv. 

[1240]  Q.  So  that  by  subtracting  it  from  this  figure,  you 
got  a  red  entry?  A.  That  is  what  I  have  been  attempting 
to  make  clear  all  the  way  through.  I  used  the  donated  sur- 
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plus  which  was  in  effect  February  28,  1950,  and  subtracted 
the  loss  from  operations;  yes,  sir. 

Q.  So  you  came  up  with  a  red  figure  in  the  amount  of 
some  $200,000  ?  A.  A  deficit  of - 

Q.  What  was  that  figure?  A.  A  deficit  of  $210,329.99. 
$210,329.99,  in  red,  minus,  whatever  you  want  to  call  it. 

Q.  I  can't  make  it  red,  but  I  will  circle  it.  But  had  you 
done  what  Kaufman  did,  you  would  have  come  up  with  a 
plus  figure  in  the  amount  of  $58,720.01?  A.  Yes.  The 
difference  is  in  the  donations  to  surplus. 

Q.  So,  is  it  fair  to  say,  Mr.  Murphy,  I  am  sure  you  will 
be  fair  about  this,  that  the  difference  between  what  vou  and 
Kaufman  did  represents  the  difference  of  interpretation  2252 
on  the  letter  of  May  3d?  A.  No,  that  isn’t  a  fair  question, 
in  this  sense. 

Q.  T  didn’t  mean  it  to  be  an  unfair  question.  A.  The 
point  I  am  trying  to  get  clear  is  this: 

Mr.  Kaufman  indicated  in  his  notes  that  a  letter  was 
f  12411  forthcoming.  There  is  nothing  to  indicate  that  he 
had  reviewed  that  letter  and  had  taken  a  different  inter¬ 
pretation. 

I  reviewed  his  notes.  T  reviewed  the  letter  in  question 
of  May  3d,  and  T  arrived  at  the  conclusion  that  the  surplus 
wasn’t  in  effect,  the  donated  surplus,  until  May  3d. 

Now,  Kaufman  doesn’t  indicate  he  reviewed  the  letter 
and  took  a  different  interpretation. 

Q.  Let  me  ask  you  this:  2253 

If  you  had  interpreted  that  letter  as  it  was  interpreted 
by  Schneider,  you  would  have  come  up  with  this  surplus, 
would  you  not  (indicating  on  board)?  A.  If  we  had  a  dif¬ 
ferent  letter  and  the  donation  had  been  made  prior  to  Feb¬ 
ruary  28,  I  would  have  come  up  with  that  surplus. 

Q.  You  didn’t  know  when  you  testified  that  Schneider  had 

in  fact  dictated  the  letter  to  put  into  effect  the  agreement 

of  Mav  3,  1950,  for  a  retroactive  Februarv  28th  entrv? 

•  •  • 

A.  T  didn’t  know  he  dictated  this  letter,  no. 
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Q.  But  if  you  had  regarded  the  $269,050  as  donated  sur¬ 
plus  as  of  February  28,  1950,  the  surplus  would  have 
shown  this  (indicating),  would  it  not?  A.  If  the  donation 
had  been  made  prior  to  or  on  the  28th,  yes,  it  would.  It 
is  just  elementary  that  if  I  agree  on  donated  surpluses 
having  been  made  prior  to  February  28,  [1242]  that  it  will 
revert  from  a  deficit  to  a  net  surplus  position,  yes. 
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Air.  Williams:  Your  Honor,  may  we  approach  the 
bench  at  this  time? 

The  Court:  Yes. 

(Thereupon,  at  the  bench,  and  out  of  the  hearing  of 
the  jury,  the  following  occurred:) 

Air.  Williams:  Your  Honor,  I  didn’t  want  to  come 
to  the  bench  at  the  time  that  your  Honor  foreclosed 
me  from  pursuing  that  examination  that  I  undertook 
earlier,  but  I  want  to  come  to  make  this  point  now*. 

I  think  your  Honor  did  me  great  damage  in  front 
of  this  jury  by  suggesting  to  them  that  I  was  trying 
to  mislead  anvbodv  in  this  courtroom. 

•>  w 

The  Court:  Oh,  no,  if  there  is  any  question  I  will 
instruct  them  to  the  contrary. 

The  thing  that  surprised  me  was  that  you  produced 
letters  which  I  assumed  were  letters  of  fact  and  thev 
turn  out  to  be  just  dummy  letters  that  you  had  drafted. 

Air.  Williams:  I  want  a  chance  to  explain  to  you 
what  I  was  trying  to  do  and  I  haven’t  had  a  chance  yet, 
your  Honor.  1  wanted  to  be  completely  fair  with 
this  witness  and  1  was  going  to  ask  him  oral  questions 
about  the  various  positions  of  the  words  “as  at,’’  and 
when  T  got  to  my  office  this  morning,  it  occurred  to  mo 
that  it  wasn’t  fair  just  to  [1243]  shoot  questions  at 
him  on  the  basis  of  where  “as  at”  appeared  and  so  I 
prepared  these  to  help  him  and  the  fact  that  he  needed 
help  was  demonstrated  by  the  fact  that  ho  pondered 
over  each  one  three  or  four  times. 
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Now,  it  seems  to  me  that  the  guts  of  this  question 
of  donated  surplus  turns  about  the  interpretation  of 
the  letter  of  May  3,  1950,  and  he  has  gotten  on  the 
stand - 

The  Court :  In  this  case  ? 

Mr.  Williams:  On  this  question  of  donated  surplus. 

I  think  the  guts  of  donated  surplus  turns  on  that,  and 
likewise  the  guts  of  the  loans  payable  account  turns 
on  that  interpretation. 

Now,  he  has  gotten  on  the  stand  and  he  has  under¬ 
taken  under  direct  examination  to  interpret  that  letter, 
and  yesterday,  before  the  end  of  the  recess,  or  the  end 
of  the  day,  I  asked  him  whether  or  not  the  place  of  the  2258 
words  ‘‘as  at”  had  anything  to  do  with  his  thinking 
on  the  thing. 

The  Court :  I  don’t  understand  the  point.  What 
is  it  that  you  are  particularly  protesting,  or  you  want 
the  Court  to  do?  1  don’t  follow  you? 

Mr.  Williams:  T  want  the  Court — I  am  most  reluc¬ 
tant  to  pursue  this  line  of  inquiry  now  because  of  what 
you - 

The  Court:  Oh,  no,  you  are  entitled  to  pursue  it  to 
the  limit. 

Mr.  Williams:  Because  of  what  your  Honor  has 
said  [1244]  about  it. 

The  Court :  As  long  as  we  understand  these  are  not 

real  letters  and  have  nothing  to  do  with  the  case,  are  _ _ 

'  2259 

not  correspondence,  didn’t  transpire,  they  are  mere 

dummv  letters  that  vou  drafted,  T  don’t  see  that  there 
•  ■ 

is  anything  to  it.  i 

If  you  want  to  use  it  on  that  basis,  all  right,  but  to 
offer  him  a  letter  and  talk  about  it  and  ask  him  things 
on  it,  you  give  the  clear  impression — you  did  to  me-— 
that  they  were  real  letters. 
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Mr.  Williams:  Every  time  I  asked  him  the  ques¬ 
tion,  your  Honor,  I  said  to  him,  ‘‘if  the  letter  had  read 
this  way,  what  would  be  your  interpretation?” 

Mr.  Hitz:  I  have  never  heard  of  a  hypothetical 
question,  if  that  is  what  Mr.  Williams  intended  it  to 
be,  to  be  based  upon  an  exhibit  that  was  marked  for 
identification  as  if  it  was  going - 

The  Court:  That  is  my  point. 

Mr.  Hitz:  — as  if  it  was  going  to  be  offered  in  the 
case. 

The  Court :  And  then  the  jury  goes  out  with  five  let¬ 
ters  in  their  hand,  meaning  what? 

I  don’t  want  you  to  be  shortened  in  the  least  in  your 
cross  examination  as  to  what  it  means,  interpreted 
this,  that  or  in  any  other  way,  but  the  danger  is  the 
jury  will  not  give  it  proper  effect. 

[1245]  If  you  want  me  to  instruct  that  these  are 
duimnv  letters  that  never  existed,  thev  are  merely 
typed  letters,  I  will  be  glad  to  do  it,  but  1  can’t  re¬ 
ceive  them  as  exhibits,  because  they  are  not  genuine. 

Mr.  Williams:  You  see,  there  wouldn’t  have  been 
any  question  about  this  if - 

The  Court:  What  is  it  you  want  the  Court  to  do? 
Do  you  want  to  use  the - 

Mr.  Williams:  I  would  like  the  Court  to  withdraw 
a  juror. 

The  Court:  Oh,  definitely  not  on  a  mis-trial.  I  am 
perfectly  willing  to  have  the  jury  instructed  that  these 
are  not  genuine,  they  are  dummy  letters,  they  are 
questions  that  were  propounded  by  yourself  showing 
the  different  positions  in  which  a  phrase  appears,  and 
you  may  use  them  in  that  sense,  but  the  jury  will  have 
to  understand  fully  they  are  not  genuine. 

Mr.  Williams:  And  there  was  never  any  suggestion 
otherwise. 

The  Court :  Do  you  want  the  Court  to  do  that  ? 
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Mr.  Williams :  I  would  like  to  talk  to  my  associates 
about  that. 

The  Court:  All  right,  because  I  am  not  going  to 
grant  you  a  mistrial.  1  will  overrule  it  now  subject  to 
your  objection. 

L124G]  Mr.  Hitz:  Your  Honor,  at  this  point,  and  per¬ 
haps  it  could  be  also  subject  to  the  conference - - 

The  Court:  Wait  a  minute. 

Mr.  Williams:  It  has  been  suggested  to  me  that  T 
haven’t  made  the  formal  motion  and  1  want  to  make  it 
at  this  time  so  the  record  will  be  clear  on  it. 

The  Court:  Very  well. 

Mr.  Williams:  1  want  to  ask  your  Honor  to  with¬ 
draw  a  juror  on  the  ground  that  I  have  been  so  preju¬ 
diced  in  the  eyes  of  this  jury  as  the  result  of  the  col¬ 
loquy  between  the  bench  and  counsel  in  which  the 
definite  inference  has  been  left  that  i  was  trving  to 
engage  in  some  sharp  practice  with  this  witness  when 
the  fact  of  the  matter  was  1  was  trying  to  he  abundantly 
fair  with  him  and  not  put  oral  questions  to  him  that  he 
would  have  to  answer  without  the  benefit  of  having 
a  piece  of  paper  before  him. 

1  think  the  definite  impression  has  been  left  and  1 
don’t  think  I  can  recover  from  that. 

The  Court :  Do  vou  want  to  use  these  as  dummv  let- 

•  • 

ters,  illustrative,  letters,  letters  that  never  passed  in 
correspondence,  and  ask  the  witness  about  them?  I 
will  give  you  permission  if  you  want  to  do  it,  ns  loftg 
as  we  understand  what  you  are  doing. 

Mr.  Williams:  Yes,  sir. 

The  Court:  AH  right,  then,  we  will  charge  the  jury 
1 1 247 1  accordingly. 

Mr.  Williams:  T  will  tell  the  jury  that  they  are 
dummy  letters. 

The  Court:  Xo,  no,  the  Court  will  tell  the  jury. 
There  will  be  no  inference  left  in  the  record  that  any 
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attempt  was  to  attribute  to  you  any  sharp  practice. 
The  Court  is  going  to  do  it  and  will  do  it  of  his  own 
motion. 

What  is  your  other  point? 

Mr.  Hitz:  Your  Honor,  I  have  something  I  would 
like  to  say: 

There  has  been  some  questions  framed  on  cross  ex¬ 
amination  by  Mr.  Williams  which  assumed  facts  that 
were  not  in  evidence  in  any  possible  way. 

The  Court :  You  raised  that  yesterday.  When  these 
things  happen,  please  call  it  to  the  Court’s  attention. 

Mr.  Hitz:  Like  all  counsel,  we  must  make  a  decision 
at  time  like  that  between  the  desirability  of  making  an 
objection  which  is  a  protest  and  letting  it  go,  but  T 
think  the  time  does  come  when  it  would  be  well  if  Mr. 
Williams,  and  I  am  going  to  give  an  example - 

The  Court :  No,  let’s  do  it  in  an  orderly  way,  when  it 
happens,  make  your  objections. 

Mr.  Williams:  Your  Honor,  I  am  not  going  to  pur¬ 
sue  my  examination  of  this  witness  further.  I  want  to 
stand  on  my  motion. 

[1248]  The  Court:  It  is  overruled. 

Mr.  Williams:  At  this  time. 

I  think  the  record  shows  what  1  was  about  to  do,  but 
it  seems  to  me  that  T  should  make  a  proffer  of  what  T 
was  doing  prior  to  the  time  that  I  was  stopped. 

The  Court :  Go  ahead,  sir. 

Mr.  Williams:  Yesterday,  the  witness  who  was  un¬ 
der  cross-examination  testified  in  response  to  one  of 
my  questions  that  the  place  of  the  words  “as  at  Feb¬ 
ruary  28,  1950”  in  Government  Exhibit  24  did  not 
influence  him  in  his  interpretation  of  the  letter,  as  an 
accountant,  that  the  transfer  should  lie  made  effective 
May  3,  1950. 

Therefore,  this  morning,  T  undertook  to  cross-exam¬ 
ine  him  further  on  that  subject  to  see  whether  or  not 
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as  an  accountant  he  had  been  influenced  by  the  posi¬ 
tion  of  the  words  “as  at  February  28,  1950.” 

In  order  to  be  fair  with  this  witness,  I  prepared 

four  exhibits,  each  of  which - 

Mr.  Hitz:  I  would  like  to  suggest - 


[1249]  Mr.  Williams:  In  order  to  be  fair,  I  prepared 
four  exhibits,  in  each  of  which  I  placed  the  words  “as 
at  February  28,”  in  a  different  spot. 

It  was  my  intention  to  ask  him  four  questions  con¬ 
cerning  what  his  interpretation  would  be  had  the  words 
“as  at  February  28th”  been  in  a  different  spot  from 
what  they  were  in  fact  on  Government  Exhibit  24.  I  2270 

I  felt  that  to  ask  the  questions  of  the  witness  in  the 
rapid  fire  of  cross-examination  without  giving  him  a 
chance  to  study  the  position  of  the  words  would  be 
unfair.  Therefore  I  handed  him  with  respect  to  each 
question  an  exhibit  showing  where  “as  at  February  2S, 

1950”  appeared. 

I  think  the  record  will  show  that  I  was  permitted 
to  go  forward  with  respect  to  two  of  these  exhibits. 

On  each  one  of  those  exhibits  the  witness  hesitated,  I 
would  say,  a  matter  of  a  minute  to  two  minutes  be¬ 
fore  he  undertook  to  answer.  He  asked  for  time  to 
ponder,  and  then  he  gave  his  answer  with  respect  to 
the  proffered  Exhibit  14  and  proffered  Exhibit  15  of 
the  Defendant  Freidus,  that  his  answer  would  be  the  2271 
same  had  the  letter  read  that  way. 

In  other  words,  he  showed  that  even  though  “as  at 

February  28”  had  appeared  in  a  different  spot,  he  would 

have  felt  that  the  transfer  should  have  been  made  Mav 

.  * 

3,  1950,  which  is  really  one  of  the  most  crucial  points 
in  this  case,  the  date  of  that  transfer. 

[1250]  When  I  undertook  to  go  forward  with  re¬ 
spect  to  Defendant  Freidus  16  and  17,  the  Court  made 
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a  ruling  which  prevented  my  going  forward  and  I  feel 
that  there  was  a  very  definite  innuendo  left  that  I  was 
engaging  in  some  kind  of  sharp  practice  in  dealing  with 
this  witness  because  I  had  proffered  to  him  these  ex¬ 
hibits,  all  of  which  I  had  prefaced  by  a  question,  “if 
the  letter  had  read  this  wav,  what  would  be  vour 
interpretation"? 

The  Court:  Have  you  finished  your  proffer? 

Mr.  Williams:  I  had  proposed  to  go  forward,  your 
Honor,  with  this  same  line  of  inquiry  on  Defendant 
Freidus  Xo.  16  and  No.  17  but  I  feel  that  l  can’t  do  that 
any  longer. 

The  Court :  Now,  you  understand,  if  it  is  understood 
what  these  are  intended  for,  the  Court  is  going  to  give 
vou  full  permission  to  use  them  in  anv  wav  vou  see  fit. 
You  are  entitled  to  go  forward  if  that  is  what  you  want. 

Mr.  Williams:  I  think  the  record  will  show  that  I 
advised  the  Court  at  the  time  that  1  was  interrupted 
what  those  exhibits  were  for,  and  the  Court  asked  the 
Government  if  it  would  entertain  a  motion  to  strike. 

The  Court:  That  is  right. 

Mr.  Williams:  And  the  Government  so  moved,  and  I 
lost  the  whole  benefit  of  this  cross-examination. 

The  Court :  Xo,  you  lost  the  benefit  of  not  getting 
these  dummy  letters  in  as  exhibits. 

[1251]  Xow  you  are  entitled  to  go  into  the  question 
of  May  3:  that  is  only  a  letter  of  one  single  sentence, 
and  vou  can  ask  him  anything  vou  want,  but  the  letter 
itself  is  the  key,  the  polar  star,  the  guiding  star,  to 
transpose  the  letter  in  a  different  form  is  not  eviden¬ 
tiary.  It  doesn’t  add  to  it  and  to  put  it  in  as  an  exhibit, 
the  Court  feels  is  entirely  wrong  and  in  error. 

Mr.  Williams:  The  real  significance  of  this,  your 
Honor,  is  shown  by  the  fact  that  this  witness,  your 
Honor  has  testified  that  even  if  the  letter  had  read  that 
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way,  that  he  would  still  regard  the  transfer  date  to  be 
May  3rd. 

The  Court :  And  so  would  the  Court. 

Mr.  Williams :  And  he  has  testified  that  even  had  the 
letter  read  this  way — and  I  first  pointed  to  Defendant’s 
14;  and  I  now  point  to  Defendant’s  15 — that  he  would 
have  regarded  the  transfer  date  to  be  May  3, 1950. 

The  Court:  I  think  that  is  probably  correct. 

Now,  is  there  anything  you  want  the  Court  to  do? 

I  understand  you  are  not  going  to  use  any  of  these 
letters. 

Mr.  Williams:  1  am  going  to  use  the  record  as  it 
now  stands. 

The  Court :  I  mean,  you  have  used  Defendant’s  Ex¬ 
hibits  for  Identification  14,  15,  16  and  17. 

Mr.  Williams:  I  think  the  record  now  shows  that 
after  [1252]  I  was  cut  off  from  using  these  physical 
pieces  of  paper,  that  I  thereafter  propounded  oral  ques¬ 
tions  to  him  in  which  I  asked  him  if  the  letters  had  read 
as  they  appear  on  14  and  15,  what  his  answer  would  be, 
and  he  said  his  answer  would  be  the  same,  that  the 
effective  date  was  Mav  3rd. 

The  Court:  I  take  it  you  are  not  going  to  use  the 
dummy  letters  ? 

Mr.  Williams :  I  can’t  use  the  letters. 

The  Court:  The  Court  is  giving  you  permission  if 
you  want  to.  What  do  you  want  to  do? 

Mr.  Williams:  I  am  going  to  stand  on  my  motion. 

The  Court :  All  right.  It  is  overruled. 

(Thereupon  counsel  returned  to  the  trial  table.) 

The  Court:  Ladies  and  gentlemen  of  the  jury,  the 
Court  wants  to  give  you  a  special  instruction : 

There  is  in  evidence  a  letter  of  a  single  sentence, 
dated  May  3,  1950.  and  marked  Government  Exhibit 
24. 
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In  the  examination  of  the  witness  on  the  Stand,  Mr. 
Murphy,  Mr.  Williams,  for  the  Defendant,  had  a  series 
of  four  letters  which  transposed  phrases,  and  the 
phrase  in  particular,  “as  at  February  28,  1950’",  which 
gave  the  impression  to  the  Court  that  they  were  letters 
that  had  passed  in  correspondence. 

It  develops  that  they  are  letters  which  are  merely 
framed  by  changing  the  position  of  the  phrase,  because 
in  [1253]  his  questions,  he  would  have  asked  the  effect 
of  changing  of  the  phrase,  which  as  T  understand,  and 
to  follow  the  record,  T  think  he  did. 

However,  the  Court  has  ruled  that  those  are  not  let- 

2279  ters  in  correspondence,  and  they  are  not 

exhibits. 

Now,  the  Court  wants  to  especially  instruct  you  that 
anything  that  the  Court  said  in  passing  on  the  ruling  is 
not  in  anywise  to  indicate  any  sharp  practice  on  the 
part  of  Mr.  Williams  or  any  other  attorney.  It  is  not 
to  leave  in  your  mind  any  innuendo  of  any  sharp  prac¬ 
tice  or  trickerv  or  chicanery  or  anvthing.  Tt  is  a  mis- 
understanding  between  the  Court  and  counsel  as  to 
what  the  letters  were,  and  if  they  were,  as  he  was  tend¬ 
ering  them,  sheer  dummy  letters,  letters  made  up  in 
imitation  of  what  this  letter  might  have  looked  had  it 
been  written  differently,  used  in  that  sense,  it  was  very 
proper,  but  you  are  to  in  nowise  interpret  from  any- 

2280  thing  the  Court  said  any  indication  of  any  sharp  prac¬ 
tice  and  have  that  inure  to  the  disadvantage  of  the 
defendants  on  trial.  Tf  there  is  any  such  impression 
in  your  mind,  you  are  instructed  to  disregard  it,  re¬ 
move  it.  Tt  is  not  evidence  and  should  play  no  part  in 
the  case. 

Ts  there  anything  else  that  you  want? 

Mr.  Williams :  Yes,  sir. 

The  Court :  Very  well :  come  to  the  bench. 
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(Thereupon,  at  the  bench,  and  out  of  the  hearing  of 
the  jury,  the  following  occurred:) 

[1254]  Mr.  Williams:  In  the  light  of  your  Honor’s 
instruction  I  want  to  make  a  new  motion  for  the  with¬ 
drawal  of  a  juror,  because  I  feel  that  I  have  been  even 
more  damaged  by  it  than  it  was  theretofore. 

I  say  that  most  respectfully  to  your  Honor. 

The  Court :  That  is  all  right ;  go  ahead. 

Mr.  Williams:  But  vour  Honor  in  undertaking  to 
instruct  the  jury  has  said  that  these  letters  gave  you 
the  impression  that  they  w*ere  being  offered  as  real 
letters.  I  don’t  think  there  was  any  basis  for  that  im¬ 
pression,  if  your  Honor  reads  the  record.  2282 

Then  your  Honor  suggested  to  them  that  you  didn’t 
think  I  engaged  in  any  sharp  practice. 

Well,  I  think  that  a  statement  of  that  kind  is  very 
damaging  to  me. 

The  Court:  Will  you  please  tell  the  Court,  I  am 
trying  to  be  as  fair  as  I  can,  what  is  it  that  you  want  me 
to  say  to  this  jury? 

Mr.  Williams:  T  don’t  want  you  to  say  anything, 
vour  Honor.  I  didn’t  want  vou  to  sav  anvthing  before. 

I  didn’t  ask  anything  be  said. 

The  Court:  We  are  not  going  to  leave  this  jury 
suspended  in  the  air,  that  you  have  done  anything 
wrong,  that  this  is  improper,  or  it  should  inure  to  the 
disadvantage  of  your  client.  The  Court  has  a  duty,  too,  '2283 
with  the  case,  and  [1255]  the  court  feels  it  has  dis¬ 
charged  its  duty. 

Now,  go  on  with  the  case. 

(Thereupon  counsel  returned  to  the  trial  table:) 

The  Court:  Any  further  questions? 

Mr.  Williams:  No,  sir. 

•  *  m  #  «  • 
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Thereupon,  Robert  M.  Murphy,  resumed  as  a  witness, 
and  was  further  examined  and  testified  as  follows : 

Cross-examination  by  Mr.  Margiotti. 

Q.  Mr.  Murphy,  I  think  you  said  you  went  to  Notre  Dame? 
A.  That  is  correct. 

Q.  How  many  years  were  you  there?  A.  I  was  there  one 
semester. 

Q.  One  semester?  A.  Yes. 

[1256]  Q.  What  course  did  you  take?  A.  It  was  in 
science. 

Q.  You  didn’t  play  football  on  that  great  team  they  have 
out  there?  A.  No,  sir. 

Q.  Where  did  you  take  your  accounting  course?  A. 
Miami  University,  in  Oxford,  Ohio. 

Q.  As  I  understand  it  you  went  to  New  York  and  visited 
the  office  of  Starrett  Television  Company  for  the  purpose 
of  checking  on  a  statement  which  had  been  furnished  to 
the  RFC?  A.  That  is  correct,  sir. 

Q.  And  the  statement  that  you  were  checking  was  Gov¬ 
ernment’s  Exhibit  15- A — it  has  another  exhibit  number,  and 
there  is  an  enlargement  over  there:  is  that  correct?  A. 
That  is  correct,  sir. 

Q.  Mr.  Murphy,  you  were  there  for  the  purposes  of  de¬ 
termining  the  truth  or  falsitv  of  this  statement?  A.  T  was 

w  • 

to  determine  the  accuracy  of  the  statement. 

Q.  The  accuracy  of  the  statement:  all  right.  And  in 
doing  so,  you  were  given  access  to  all  the  books  of  the  com¬ 
pany?  A.  T  was,  sir. 

Q.  And  you  were  given  access  to  that  work  sheet  of  Mr. 
Kaufman’s,  work  sheets,  work  papers?  [1257]  A.  Yes,  sir. 

Q.  And  you  were  given  access  to  that  letter  that  has  been 
discussed,  that  May  3rd  letter?  A.  Yes,  sir. 

Q.  And  so  you  made  your  investigation  from  that,  from 
those  three  things,  and  from  inquiries,  T  assume,  that  you 
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made  from  officers  or  employees  that  had  anything  to  do 
with  the  books?  A.  That  is  correct,  sir. 

Q.  And  that  would  be  the  natural  way  to  go  about  it?  A. 

I  would  say  so. 

Q.  In  doing  so,  did  you  talk  to  Mr.  Kaufman?  A.  Mr. 
Kaufman  ? 

Q.  Yes.  A.  Yes,  sir. 

Q.  The  gentleman  who  preceded  you  on  the  stand?  A. 

Yes,  sir. 

Q.  And  he  told  you,  of  course,  that  he  had  made  up  that 
worksheet?  A.  No,  he  did  not,  sir. 

Q.  Oh,  didn’t  he?  A.  Oh,  the  work  sheets,  yes,  I  am  sorry, 
sir.  2288 

Q.  That  is  what  T  mean,  the  w’ork  sheet  that  is  in  evidence. 

A.  Yes. 

[■1258]  Q.  I  call  it  a  sheet.  It  is  sheets — work  sheets, 
work  papers.  A.  Work  papers,  yes. 

Q.  Work  papers  of  the  account. 

Did  he  tell  you  who  he  had  made  those  for?  A.  He  told 
me  that  he  was  sent  to  Starrett  in  April,  1950,  to  examine 
the  records.  He  was  under  the  supervision  of  Mr. 
Schneider. 

Q.  And  he  told  you  he  had  reduced  his  work  to  work 
papers?  A.  That  is  correct.  ; 

Q.  And  he  told  you  that  he  had  been  sent  there  by  Mr. 
Schneider?  A.  By  the  J.  B.  Kass  firm. 

Q.  Yes,  but  Mr.  Schneider  was  the  head  man,  wasn’t  he?  ^289 
A.  He  was  the  superior  principal. 

Q.  He  was  the  head  of  them  all  in  that  firm?  A.  He  super¬ 
vised  Kass — I  mean  Kaufman. 

Q.  You  mean  Kaufman. 

And  he  told  you  that  when  he  completed  his  work  that 
he  turned  his  work  over  to  Mr.  Schneider?  A.  That  is  cor¬ 
rect. 

Q.  And  didn’t  he  tell  you  who  prepared  Government’s 
Exhibit  1 5- A  ?  H259]  A.  No,  he  couldn’t  say. 
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Q.  He  couldn't  say?  A.  His  response  was  this: 

“If  1  prepared  that  statement,  it  would  be  in  agreement 
with  my  work  papers.” 

Q.  “If  I  prepared  that  statement  it  would  be  in  agree¬ 
ment  with  my  work  papers?”  A.  That  is  correct. 

Q.  And  it  wasn’t  in  agreement  with  his  work  papers,  not 
yours,  but  his?  A.  No,  it  wasn’t,  sir. 

Q.  And  in  making  this  investigation,  weren’t  you  in¬ 
structed  to  investigate  four  different  matters  concerning 
this  statement: 

No.  1,  whether  Mr.  Knohl  was  a  Vice  President  ?  A.  Cor¬ 
rect  ;  yes. 

2291  Q.  No.  2,  whether  or  not  there  was  issued  and  outstand¬ 
ing  $339,800  of  preferred  stock?  A.  T  was  instructed  to  do 
this:  to  review  the  statement  and  compare  it  with  the  rec¬ 
ords  that  were  available. 

Q.  And  make  a  report?  A.  Interview  the  appropriate 
officials,  both  former  and  past  of  the  firm. 

Q.  And  that  is  what  you  did  do?  [1260]  A.  That  is  cor¬ 
rect. 

Q.  And  you  made  a  report. 

#•#### 

[1261]  By  Mr.  Margiotti. 

Q.  Now,  the  Government  contends  in  its  indictment  that 

2292  this  statement  is  false  in  four  respects: 

No.  1,  so  far  as  the  indictment  is  concerned,  that  Knohl 
was  not  Vice  President,  and  that  appears  from  a  letter  at¬ 
tached  to  that  exhibit  that  I  first  showed  you,  that  Mr. 
Knohl  is  Vice  President.  A.  I  haven’t  seen  that  exhibit 
yet. 

Mr.  Hantman:  We  object.  We  have  already  con¬ 
ceded  even  in  our  opening  statement  that  he  was. 
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Mr.  Hantman:  I  didn’t  know  whether  yon  did  or 
did  not 

The  Court :  If  you  have  conceded  it,  it  won’t  do  any 
harm.  If  there  is  any  dispute  about  it,  it  will  serve 
to  clear  it  up. 

You  may  proceed. 

The  Witness :  I  would  like  to  see  the  exhibit 

Mr.  Margiotti :  Yes,  I  will  show  you,  Mr.  Murphy, 
in  just  a  minute. 

By  Mr.  Margiotti. 

Q.  I  am  calling  your  attention,  Mr.  Murphy,  to  the  let¬ 
ter  of  August  2,  1950,  marked  Government’s  Exhibit  No. 
15.  A.  Oh,  I  see,  yes. 

Q.  Mr.  Knohl’s  signature  appears  thereon,  it  has  been 
testified  that  it  is  his  signature;  and  underneath  is  the 
words  “Vice  President.”  [1262]  A.  I  see. 

Q.  Mr.  Murphy,  you  sought  to  ascertain  whether  there 
was  any  evidence  showing  that  Mr.  Knohl  was  Vice  Presi¬ 
dent,  didn’t  you?  A.  That  is  correct,  sir. 

Q.  And  you  went  to  the  minute  book?  A.  I  did,  sir. 

Q.  Where  you  would  expect  to  find  some  evidence  of  it? 
A.  That  is  correct. 

Q.  And  you  did  find  a  minute  of  June  28, 1950,  which  was 
a  waiver  of  notice  of  a  meeting  to  be  held  that  day  for  the 
purposes  of  electing  a  Vice  President?  A.  That  is  correct, 
sir. 

Q.  But  you  found  no  minute  showing  the  results  of  that 
meeting,  if  one  was  held?  A.  That  is  correct. 

Q.  Now,  did  you  ask  anyone  if  a  meeting  was  held  that 
day?  A.  Yes,  I  asked  several  people  that  question.  I  could 
go  right  down  the  line,  if  you  would  like  to  have  it. 

Q.  I  don’t  care  about  asking  the  people  who  wouldn’t 
be  in  a  position  to  know,  but  Directors  and  stockholders, 
they  would  know,  Directors  particularly.  A.  That  is  right. 

I  asked  Fein,  Daniels. 
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[1263]  Let’s  see.  Daniels  left  prior  to  that  meeting.  He 
left  on  June  5th. 

Fein  was  Vice  President  at  the  time,  apparently. 

Q.  He  was  Vice  President  before  June  28th.  A.  He  was 

Vice  President,  at  least  from  what  records  I  saw,  until 

Julv  12th.  The  July  12th  reference  was  a  comment  from 
•  « 

some  daily  indicating  that  he  was  leaving  Starrett  as  Vice 
President. 

Q.  Who  else  did  you  ask?  A.  I  asked  Mr.  Knohl,  Mr. 
Markowitz,  attorney  for  the  Starrett  firm. 

T  asked  Mr.  Fosner,  from  the  RFC. 

Q.  Fosner?  A.  Yes. 

2297  Fosner  told  me  he  thought  that  Knohl - 

Q.  Not  what  he  thought.  I  am  just  asking  you  who  did 
you  talk  to.  A.  The  ones  I  have  mentioned. 

Q.  The  ones  you  mentioned?  A.  Yes. 

Q.  And  in  discussing  this  question  with  the  ones  you 
mentioned,  did  you  ascertain  that  on  June  28,  1950,  Mr. 
Knohl  had  been  in  fact  elected  Vice  President?  A.  I  could 
find  no  information  to  that  effect,  that  he  had  been  elected. 

[1264]  Q.  Do  you  know  anything  about  a  yellow  sheet 
that  was  in  the  minute  book  prior  to  the  time  you  looked 
at  it  which  reported  the  fact  that  a  meeting  was  held  on 
June  28th  and  that  Mr.  Knohl  was  elected  Vice  President? 
A.  No,  I  had  no  knowledge  of  that  sheet. 

Q.  There  has  been  some  evidence  here  that  prior  to  this 
time  or  at  least  prior  to  the  time - 

2298  Who  was  the  witness  that  had  that? 

Mr.  Hantman:  Fosner. 

Mr.  Margiotti :  Mr.  Fosner  testified,  I  believe,  that 
there  was  a  yellow  sheet  containing  that  information 
on  it. 
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By  Mr.  Margiotti. 

Q.  Did  you  know  about  that?  A.  I  had  a  report  from 
the  RFC  which  was  forwarded  to  me  from  the  Washington 
Field. 

Q.  Just  answer  my  question.  A.  No. 

Q.  The  question  is,  did  you  see  a  yellow  sheet.  A.  No, 
I  did  not,  no. 

Q.  When  did  you  first  hear  that  in  that  book  there  was 
a  yellow  sheet  that  had  written  thereon  the  result  of  the 
minutes,  or  what  purported  to  be  the  minutes  of  the  meet¬ 
ing  of  June  28th  in  compliance  with  that  waiver  of  notice. 
A.  When  I  came  to  Washington  in  answer  to  the  subpoena, 
I  learned  that  there  was  correspondence  that  Knohl  [1265] 
was  elected  Vice  President. 

Q.  And  that  is  the  first  time  you  got  that  information? 
A.  Right. 

Q.  Who  did  you  get  that  information  from?  A.  Mr. 
Hantman  mentioned  it. 

Q.  Now’,  then,  that  was  the  first  thing  that  you  were  to 
determine,  the  truth  or  falsity  or  the  accuracy,  as  you  put 
it,  of;  is  that  right?  A.  That  is  right. 

Q.  Now,  the  next  thing  that  you  were  to  determine  was 
whether  or  not - 

Strike  that,  please. 

The  next  thing  that  I  am  going  to  ask  you  about  now’  is 
referred  to  in  the  indictment,  and  the  Government  contends 
that  this  statement  was  false  in  three  respects  (indicating 
on  blackboard)  in  addition  to  Knohl  being  Vice  President: 

The  preferred  stock,  the  surplus  and  the  loans  payable. 

Those  are  the  three  contentions  and  charges  in  the  in¬ 
dictment,  that  that  is  really  the  meat  of  the  case.  A.  That 
is  w-hat  I  understand,  yes. 

Q.  Now%  then,  so  far  as  the  preferred  stock  is  concerned, 
as  vou  told  both  the  Government  and  Mr.  Williams — I  don’t 
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like  to  repeat  but  I  wanted  to  ask  you  this  so  that  it  will 
make  my  next  question  clear - 

[1266]  There  was  authorization  by  the  Directors  for 
the  200  shares  of  preferred  stock  of  non  par?  A.  Authori¬ 
zation  by  the  Directors? 

Q.  By  the  Directors.  A.  That  was  indicated  in  the  min¬ 
ute  book,  yes. 

Q.  And  that  was  in  1949?  A.  That  is  correct. 

Q.  Almost  two  years  before  this  statement  was  presented 
to  the  RFC.  A.  T  think  it  was  November  1st,  1949,  and  the 
statement - 

Q.  Well,  about  a  year,  let’s  put  it  that  way,  about  a  year 

2303  ^e^ore  the  statement  was  presented  to  the  RFC.  A.  This 
came  in  August,  1950. 

Q.  And  the  books  recorded  that  there  was  preferred 
stock  of  that  amount  outstanding?  A.  There  are  entries 
to  that  effect,  yes,  sir. 

Q.  Did  you  check  Dun  &  Bradstreet?  A.  We  had  Dun 
&  Brastreet  reports. 

My  normal  approach  to  confirming  anything  wouldn’t  be 
through  Dun  &  Bradstreet,  though. 

Q.  I  understand  that,  but  you  used  it  as  a  guide?  A. 
Right. 

Q.  Now,  in  Dun  &  Bradstreet’s  report  for  the  year  1949 — 
the  issuance  of  200  shares  of  preferred  stock — [1267]  it 
placed  a  value  thereon  of  $339,800.  A.  I  don’t  recall  seeing 
that  report.  1  saw  it  in  the  books.  There  would  be  no  pur- 

2304  pose  in  me  going  to  Dun  &  Bradstreet  in  confirmation.  T 
am  interested  in  February  28,  1950. 

Q.  Well,  T  am  interested  in  this  report.  We  are  inter¬ 
ested  in  both  things. 

Mr.  Margiotti :  Mark  this,  please. 

(The  document  referred  to  was  marked  Defendant 
Knohl  Plxhibit  No.  8  for  Identification.) 
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Q.  Did  you  have  knowledge  that  Dun  &  Bradstreet  in 
reporting  the  financial  structure  of  this  company  reported 
that  and  reported  to  all  its  customers  that  wanted  the  in¬ 
formation,  that  the  company  had  outstanding  preferred 
stock,  $339,800,  on  January  6,  1950?  A.  I  don’t  recall  that 
report.  I  recall  that  the  books  indicated — they  so  indicated. 

Q.  I  agree.  A.  Yes. 

Q.  I  just  want  to  get  this  in  anyhow.  A.  I  see. 

(Laughter.) 

Q.  Now,  you  look  at  Mr.  Knohl’s  Exhibit  No.  8.  Do 
[1268]  you  know  what  that  is?  23o(j 

Mr.  Hitz:  We  haven’t  even  seen  it.  Could  we  look 
at  it,  Mr.  Margiotti? 

Mr.  Margiotti :  Certainly. 

Mr.  Hitz:  I  mean  now. 

Mr.  Margiotti:  Any  time. 

Mr.  Hitz:  Thank  vou. 

By  Mr.  Margiotti. 

Q.  Well,  you  saw  what  was  in  your  hand?  A.  I  would 
like  to  see  it  again. 

Q.  All  right,  O.K.  (Laughter.)  A.  Could  I  comment  on 
this. 

Q.  I  don’t  want  you  to  comment  on  it  at  all.  I  have  asked  2307 
vou  a  question.  Just  answer  the  question  that  is  asked.  A. 

This -  : 

Q.  Wait  a  minute. 

Will  you  read  the  question,  please? 

(Thereupon  the  reporter  read  the  pending  question, 
as  follows: 

“Now,  you  look  at  Mr.  Knohl’s  Exhibit  No.  8.  Do 
you  know  what  that  is?”) 


770a 


2308 


2309 


2310 


Robert  M.  Murphy — For  Government — Cross. 


By  Mr.  Margiotti. 

Q.  The  question  is,  do  you  know  what  that  is? 

[1269]  Just  answer  the  question :  Do  you  know  what  it  is? 
A.  Yes. 

Q.  All  right. 

Will  you  state  wdiether  or  not  that  is  a  report  from  Dun 
&  Bradstreet?  A.  It  is. 

Q.  Will  you  state  -whether  or  not  that  report  shows  as 
of  January  6,  outstanding  preferred  stock  of  $339,800? 

Mr.  Hantman:  We  object. 

•  ####• 

[1273]  (Thereupon  counsel  returned  to  the  trial 
table.) 

Mr.  Margiotti:  What  was  the  last  question? 
(Thereupon  the  reporter  read  from  the  record  as 
follows : 

“Will  you  state  whether  or  not  that  report  shows 
as  of  January  6,  outstanding  preferred  stock  of  $339,- 
800?”) 

The  Witness:  May  T  answer? 

By  Mr.  Margiotti. 

Q.  Yes. 

Just  answer  yes  or  no;  does  it  show  that?  A.  No. 

Q.  Does  it  show  preferred  stock,  $339,800,  yes  cr  no? 
A.  Yes.  I  can  tell  without  looking  at  it. 

Q.  Now,  when  you  answered  “no'*  it  was  because  I  had 
put  in  the  word  “outstanding,”  I  suppose?  A.  You  men¬ 
tioned  the  date  “January  6.”  That  reflects  the  financial 
condition  as  of  September  30,  1949. 

Q.  October  28,  1949.  A.  Look  at  the  top  of  the  exhibit. 
Q.  Well,  look  at —  A.  Right  here:  Financial  condition 
as  of  September  30,  1949. 
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The  Court:  Keep  your  voice  up  so  the  jury  will 
hear  [1274]  you. 

By  Mr.  Margiotti. 

Q.  That  is  good,  that  is  all  right.  A.  September  30. , 

Q.  As  of  September  30,  we  will  adopt  your  language, 

1949,  which  is  about  a  year  prior  to  presenting  the  state¬ 
ment  to  the  RFC,  Dun  &  Bradstreet  was  circularizing  its 
customers  with  information  that  there  was  preferred  stock 
of  $339,800;  is  that  right?  A.  Apparently  they  were,  yes. 

Q.  Now,  that  preferred  stock  was  carried  in  that  man¬ 
ner,  as  Mr.  Williams  brought  out,  until  September  30, 1950? 

A.  I  know  that,  yes,  sir. 

Q.  And  that  was  after  the  RFC  cancelled  the  deal  ?  A.  It 
was.  T  don’t  know  when  they  cancelled  it. 

Q.  Do  you  know —  A.  I  don’t  know  when  they  cancelled 
it. 

Q.  Now,  then,  you  appreciate,  do  you  not,  that  owners 
of  a  corporation,  particularly  when  all  stockholders  agree, 
can  determine  whether  or  not  to  issue  preferred  stock  in 
place  of  paying  a  creditor  his  loans?  A.  I  don’t  under¬ 
stand  your  question.  Repeat  it,  please. 

[1275]  Q.  In  other  words,  if  I  \vas  in  a  corporation,  and 
I  had  lent  the  corporation  $500,000,  I  could  either  get  piy 
money  back  if  the  company  had  it  or  if  all  the  Directors 
would  agree  to  it,  they  could  give  me  preferred  stock  or 
common  stock  or  any  other  kind  of  stock,  Class  A  or  Class  2313 

B,  and  T  could  contribute  any  part  of  that  to  surplus  if  I 
wanted  to?  A.  Yes,  providing  that  it  is  approved  by  New 
York  State. 

Q.  Provided  it  is  a  lawful  transaction?  A.  Right;  sure. 

Q.  But  we  can  do  it,  there  is  nothing  wrong  about  it? 

A.  T  don’t  say  there  is. 

Q.  Do  you  say  there  is?  A.  I  say  there  are  limitations 
by  New  York  State  law. 
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Q.  Irrespective  of  the  New  York  State  law,  you  first 
have  to  get  your  stock  and  so  forth  as  a  matter  of  form? 
A.  Right. 

Q.  Do  you  know  that  in  this  case  the  highest  court  of 
appeals  of  the  State  of  New  York  decided  that  as  of  March, 
1950,  there  were  200  shares  of  stocg  outstanding? 

Mr.  Hantman:  We  object  to  that.  It  has  been  the 
subject  of  a  bench  conference. 

The  Court:  I  am  going  to  sustain  the  objection  of 
the  Government  at  this  time,  Mr.  Margiotti.  I  think 
there  is  a  [1276]  place  probably  where  you  will  raise 

2315  lt  a§ain* 

Mr.  Margiotti :  Yes,  I  appreciate  that. 

1  wouldn’t  need  to  take  any  objection  to  that. 

The  Court :  Very  well.  We  will  sustain  the  objec¬ 
tion. 

By  Mr.  Margiotti. 

Q.  Now,  you  know  that  if  a  person  connected  with  a 
corporation,  say  yourself,  you  had  lent  the  company  $500,- 
000  and  the  other  Directors  and  stockholders  had  concluded 
to  change  their  loan  into  capital  investment,  that  you  could 
cancel  the  loan  on  delivery  to  you  of  stock  agreed  upon? 
A.  I  believe  that  was  the  agreement. 

Q.  You  know  that,  don’t  you?  A.  Yes,  sir. 

2316  Q-  And  you  know  that  in  this  case  that  is  what  occurred 
so  far  as  Mr.  Freidus  is  concerned?  A.  I  saw  the  agree¬ 
ment  which  was  dated  September  30th. 

Q.  I  am  going  to  show  you  now  Defendant's  Exhibit  3. 
This  is  Freidus  3. 

Is  this  the  agreement?  A.  Yes,  from  my  memory  I  would 
say  this  is  the  agreement. 

Q.  Well,  there  is  nothing  wrong  about  that  agreement, 
is  there?  A.  No. 
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Q.  They  had  a  right  to  do  that  if  they  wanted  to?  A. 
Correct. 

[1277]'  Q.  And  this  agreement  provides  that  Mr. 
Freidus,  and  it  is  dated  September  30,  1949 — Mr.  Freidus 
was  to  get  200  shares  of  preferred  stock  for  $339,800?  A. 
That  is  what  it  says. 

Q.  The  exact  figure  on  this  statement?  A.  Yes,  that  is 
right. 

Q.  And  that  he  was  contributing  to  surplus  $160,349.81 
which  is  the  figure  that  you  and  Mr.  Williams  agreed  on? 
A.  That  is  the  figure  that  was  in  the  books. 

Q.  That  is  the  figure  that  was  in  the  books?  A.  Yes. 

Q.  But  that  is  the  figure  that  is  in  the  letter?  A.  Yes. 

Q.  And  did  you  learn  at  the  time  this  letter  was  issued 
that  all  of  the  owners  of  the  stock  had  decided?  A.  Yes, 
their  signatures  are  there. 

Q.  The  surplus  being  $160,394.81?  A.  That  is  correct. 

Q.  Now,  you  have  discussed  a  letter  of  May  3,  is  that 
right?  A.  That  is  correct. 

Q.  And  you  have  given  effect  to  the  transfer  of  $269,050 
from  the  loan  account  to  the  surplus  account  as  of  May  3d? 
A.  That  is  correct. 

[1278]  Q.  If  you  had  given  effect  to  that  transfer  as  of 
February  28,  1950,  then  this  statement  in  its  entirety 
would  have  been  correct,  if  you  had  done  that?  A.  No,  we 
seem  to  have  left  a  very  vital  factor  out  of  preferred 
stock.  I  know  the  corporation  issued  it. 

Q.  You  say  subject  to  the  preferred  stock?  A.  That  is 
correct. 

Q.  All  right. 

Assuming  now  that  you  are  wrong  in  adding  the  figure 
$339,800  and  the  surplus  of  $269,050,  and  using  that  on  the 
surplus  end,  assuming  that  that  should  have  gone  on  the 
capital  side,  wouldn’t  you  have  been  mistaken?  A.  I  have 
two  answers  there.  That  calls  for  two  answers: 
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If  the  preferred  stock  had  been  authorized  by  New  York 
State  and  issued  by  the  firm,  the  preferred  stock  should 
have  been  preferred  stock.  If  the  donation  to  surplus  had 
been  made  prior  to  or  on  February  28,  there  would  be  do¬ 
nated  surplus. 

Q.  All  right. 

Well,  you  say  if  New  York  State  had  authorized  it.  Do 
you  mean  that  because  you  didn’t  find  any  actual  authoriza¬ 
tion  from  the  State  of  New  York  that  these  Directors  didn’t 
act  in  the  manner  that  thev  have  indicated  on  that  state- 
ment?  A.  I  didn’t  find  any  indication  that  the  stock  had 
[1279]  been  issued  or  authorized  by  the  State  of  New  York. 

I  couldn’t  find  anvbodv  in  mv  investigation  who  said 
that  it  had  been. 

Q.  But  you  did  find  that  the  stock  was  authorized  by  the 
Directors!  A.  Yes.  Let  me  say  this - 

Q.  Just  answer  my  questions,  please.  I  have  seen  that 
agreement.  1  mentioned  that  the  resolution  was  passed 
November  1st. 

Q.  Exactly.  A.  Certainly. 

Q.  And  they  gave  effect,  the  bookeeeper  gave  effect  to 
that  stock  if  it  had  been  issued  on  that  date?  A.  In  Decem¬ 
ber. 

Q.  And  carried  his  books  on  that  basis?  A.  That  is  cor¬ 
rect.  T  don’t  argue  with  that  at  all. 

Q.  And  you  take  the  position  that  because  the  State  of 
New  York  hadn’t  issued  a  certificate  saying  ‘‘Issue  the  pre¬ 
ferred  stock,”  there  was  no  preferred  stock?  A.  Let  me 

sav  this: 

• 

Q  Is  that  the  position  you  take,  yes  or  no?  A.  I  say  1 
could  find  no - 

Q.  First  answer  my  question: 

Do  you  take  that  position  or  don’t  you?  [1280]  A.  Re¬ 
peat  the  question,  please? 
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Mr.  Margiotti :  Read  the  question  to  the  witness. 
(Thereupon  the  reporter  read  from  the  record): 

The  Witness :  Had  not  authorized. 

By  Mr.  Margiotti. 

Q.  Had  not  authorized  the  preferred  stock  by  the  State 
of  New  York?  A.  That  is  correct. 

Q.  And  for  that  reason  you  just  wash  out  the  transaction 
as  if  it  had  never  occurred?  A.  I  say  if  there  was  no  pre¬ 
ferred  stock  issued,  the  loan  was - 

Q.  Please  answer  my  question.  A.  — in  effect. 

Q.  For  that  reason,  you  wash  out  the  entire  transaction  "  " 
as  if  it  hadn’t  occurred?  That  is  correct. 

Q.  And  that  is  the  reason  you  come  to  the  figures  you  do  ? 

A.  As  far  as  preferred  stock  is  concerned. 

Q.  As  far  as  preferred  stock  is  concerned,  and  also  so 
far  as  surplus,  because  that  involved  surplus  of  $160,- 
394.81  that  Mr.  Hantman  and  Mr.  Williams  have  been  fuss¬ 
ing  about,  81  cents;  one  says  it  is  SI  and  one  says  it  is  71, 
but  no  matter  what  it  is  we  will  throw  it  in  for  good 
measure.  [1281]  A.  If  that  letter  transferred  it  as  of 
February  28th,  then  there  was  donated  surplus  of  that 
amount. 

Q.  Now,  this  $269,000,  that  was  referred  to  in  that  letter 

of  Mav  3rd.  A.  That  is  correct. 

•• 

Q.  And  you  give  effect  to  the  letter  of  May  3rd  as  of  2325 
May  3rd.  A.  That  is  what  I  testified  to. 

Q.  That  is  what  you  testified  to;  but  if  you  had  given 
effect  to  this  $269,000  as  of  February  28th,  then  the  entire 
surplus  would  have  been  the  $429,000  as  you  admitted  to 
Mr.  Williams  ?  A.  T  have  testified  that  if  he  released  those 
funds  prior  to  February  28,  1950,  that  would  have  been 
the  donated  surplus. 

Q.  All  right. 
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Now,  then,  I  want  to  take  the  statement  that  is  before 
the  jury,  and  the  jury  has  a  copy  now,  your  differences, 
so  that  we  can  summarize  them,  between  the  statement  as 
given  to  the  RFC,  on  August  2,  1950,  and  your  figures,  are 
based  upon  two  things : 

No.  1,  that  you  do  not  give  effect  to  the  preferred  stock 
for  the  reason  that  you  have  already  stated;  is  that  right? 
A.  I  haven’t  commented  or  testified  as  to  how  many  [1282] 
differences  I  found. 

Q.  I  will  come  to  it. 

Listen  to  the  question.  A.  That  is  one,  yes. 

Q.  That  is  one  of  them. 

No.  2,  you  didn’t  give  credit  to  the  $269,000  in  surplus, 
donated  surplus,  for  the  reason  that  the  letter  was  dated 
May  3rd?  A.  From  a  reading  of  the  entire  letter. 

Q.  From  the  entire  letter,  reading  it  from  the  four 
corners,  as  you  said  yourself?  A.  From  the  letter  itself, 
yes. 

Q.  Now,  then,  do  you  know  when  the  statement  was  sub¬ 
mitted  to  the  RFC —  A.  I  believe  this  is  the  cover  letter, 
isn’t  it? 

Q.  Yes.  A.  August  2nd. 

Q.  August  2nd. 

Therefore,  whether  it  is  May  3rd  or  September  28th, 
that  surplus  was  donated?  A.  I  don’t  think  you  quite  un¬ 
derstand  the  fact  that  a  balance  sheet  reflects  the  condition 
of  business  at  a  given  moment  of  time,  namely - 

Q.  I  appreciate  that.  I  am  coming  to  that,  too.  A. 
Every  other  feature  of  the  statement  could  change  [1283] 
in  the  period  from  February  28  to - 

Q.  All  right. 

So  far  as  your  donated  surplus  is  concerned,  and  let's 
confine  ourselves  to  that,  it  doesn’t  make  any  difference 
at  the  time  the  statement  was  given  to  the  Government,  at 
the  time,  notice  the  question,  whether  you  gave  credit  to 
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that  $2(59,000  as  of  May  3rd,  as  you  did,  or  whether  it  was 
given  as  of  February  28th,  as  the  person  who  prepared  this 
statement  did,  so  far  as  the  donated  surplus  was  concerned 
it  was  there  prior  to  the  time  that  the  statement  was  pre¬ 
sented  to  the  Government? 

Mr.  Williams:  August  2nd. 

Mr.  Margiotti:  August  2nd,  that  is  right,  1950. 

The  Witness:  That  one  account,  very  probably. 

Let’s  check.  Shall  I? 

By  Mr.  Margiotti. 

Q.  You  can  check  all  you  please.  A.  I  have  the  donated  ^330 
surplus  account. 

Q.  Yes. 

Now,  listen.  Mr.  Murphy,  so  that  we  understand  each 
other:  T  don't  want  to  confuse  you.  This  statement  was 
presented  to  the  Government,  this  statement,  a  copy  of 
which  the  jury  has  in  its  hands,  on  August  2nd;  that  is 
right,  according  to  the  exhibit  before  you?  A.  That  is 
correct. 

[1284]  Q.  And  that  was  in  1950?  A.  That  is  correct. 

Q.  Now,  you  have  found  fault  with  giving  credit  to  the 
$269,000  as  donated  surplus  on  February  28th,  and  you 
yourself  say  that  you  have  interpreted  that  letter,  I  think 
it  is  Exhibit  24,  that  short  letter  that  caused  all  the  furore 
this  morning,  you  have  interpreted  that  letter  to  mean  that  2331 
that  transfer  should  have  taken  place  as  of  the  date  of  the 
letter  and  not  as  of  February  28,  isn’t  that  right?  A.  That 
is  right. 

Q.  But,  I  am  saying  this  to  you,  at  the  time  the  state¬ 
ment  was  presented  to  the  RFC,  irrespective  of  what  was 
in  the  statement,  so  far  as  the  donated  capital  was  con¬ 
cerned,  surplus,  it  was  already  donated,  because  that  was 
May  3d  and  at  least  two  or  three  months  before  the  letter 
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was  presented  to  the  Government?  A.  That  is  correct,  cer¬ 
tainly,  no  disagreement. 

Q.  And  all  that  had  to  be  done  then  was  simply  to  state 
that  that  $269,000  was  donated  as  of  that  date,  May  3d  ?  A. 
What,  that  August  2d  statement;  is  that  what  you  are  re¬ 
ferring  to? 

Q.  Yes.  A.  As  far  as  donated  surplus  was  concerned,  on 
August  2nd,  there  was  donated  surplus  of  $160,000  plus  the 
$269,000. 

Q.  That  is  correct ;  and  how  much  money  altogether  had 
[1285]  Mr.  Freidus  lent  to  this  company  that  you  found  in 
the  books,  approximately?  A.  Without  referring  to  my 

2333  work  PaPers - 

Q.  Without  going  through  a  lot  of  books  and  adding  it 
will  you  give  me  your  best  judgment?  A.  Just  a  quick 
guess,  a  minimum  of  $800,000. 

Q.  From  February  28th — this  I  don’t  want  as  a  guess — 
from  February  28,  on  to  August  2nd,  let’s  say,  how  much 
had  he  lent  the  company?  A.  From  February  28  on? 

Q.  Yes.  A.  Until  August  2nd?  1  will  have  to  run  down 
this  account  here.  I  will  take  it  bv  months,  how  will  that 
be? 

Q.  Don’t  give  it  to  us  by  months.  Well,  go  ahead;  we 
can  add  it  ourselves.  You  add  it  up.  A.  In  March  of  1950, 
$65,000;  in  April,  $55,000;  in  May,  $45,000;  in  June,  $78,500; 
in  July,  $98,500;  in  August,  $361,000.  Just  running  up  hur¬ 
riedly,  I  would  say  $600,000  or  $700,000.  Of  course,  there 

2334  were  repayments,  minor  repayments  [1286]  through  that 
period. 

Q.  Let’s  take  those  repayments  off.  A.  You  want  those? 

Q.  Yes.  A.  There  is  $10,000  in  April,  $30,000  in  May — 
that  is  it. 

Q.  And  that  made  a  net  amount  lent  during  that  period 
by  Mr.  Freidus  of  how  much.  A.  T  would  say  $650,000  or 
$700,000,  just  running  figures. 

Q.  I  see.  A.  So  in  this  letter,  when  Mr.  Knohl  said, 
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“We  hand  you  herewith  financial  statement  of  our 
company  as  of  February  28,  1950,  which  is  the  latest 
statement  we  have  immediately  available,” - 

and  then  added : 

“Since  the  above  date” - 

meaning  February  28 - 

“ — $200,000  has  been  added  to  our  capital  structure, 
so  that  our  net  work  today  is  approximately  $650,0Q0.” 

There  was  more  than  $200,000  added,  as  loans,  at  least. 

A.  There  mav  be  some  confusion  on  that.  You  see,  everv  2336 
time  Mr.  Freidus  would  make  a  loan  to  the  company, 
naturally,  the  cash  account  would  go  up. 

r  1 287]  Q.  Sure.  A.  The  liability  to  Mr.  Freidus  would 
also  increase.  It  wouldn’t  affect  the  capital  account,  which 
is  the  lower  account  down  there,  stock  and  surplus,  you  see. 

He  had  a  donation  of  $250,000,  T  note,  it  refers  to  Septem¬ 
ber  30,  with  the  date  “8-31.”  ; 

Q.  There  was  a  donation  of  $250,000?  A.  That  appears 
on  the  books.  It  may  have  been  that.  It  may  be  that  is 
what  he  was  talking  about  or  it  may  be  this  working 
capital. 

Q.  Or  it  may  have  been  the  donation,  donation  goes  into 
capital  investment  of  a  company,  it  goes  on  the  capital  side. 

A.  These  figures  which  I  have  read  off,  they  affect  both  the  2337 
asset  side  and  the  liability  side.  They  don’t  affect  the 
surplus  down  below. 

Q.  Well,  now,  Mr.  Murphy,  at  the  time  this  statement 
was  given,  if  you  had  given  effect  to  the  donated  surplus 
which  you  found  in  the  books  of  $160,394.81,  and  also  the 
$269,050  which  you  say  you  gave  credit  as  of  May  3rd,  as 
of  February  28th,  then  the  statement  would  have  been  cor¬ 
rect!  Your  question  is  quite  puzzling. 
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Q.  I  don’t  mean  to  have  you  puzzled.  A.  On  August  2nd, 
when  the  statement  came  in,  the  [1288]  business  is  a  going 
concern,  naturallv  everv  account  on  there  fluctuated  one 
wav  or  another  between  March  1st  and  August  2nd.  One 
thing  that  didn’t  occur  until  November,  I  am  quite  con¬ 
fident,  is  the  fact  that  preferred  stock  was  issued.  This 
donation  to  surplus,  I  don’t  argue  in  any  sense.  That  was 
donated  5-3. 

Q.  Let’s  take  the  donated  surplus  alone.  So  far  as 
donated  surplus  is  concerned,  if  you  had  given  credit  to  the 
$160,000  that  came  by  a  donation  from  Freidus  and  the 
willingness  for  him  to  take  preferred  stock  in  the  sum  of 
$339,800,  if  you  had  given  credit  to  that  donated  surplus  of 
°  $160,000?  A.  As  of  August  2nd,  the  only  answer  T  can 

give  you  is  that  as  of  August  2nd,  the  donated  surplus  was 
$429,000.  I  don’t  know  what  the  earned  surplus  was  as  of 
that  date. 

Q.  Tf  that  credit  had  been  given  as  of  February  28 — 
notice  the  question —  Tf  you  give  the  credit  as  of  February 
28,  then  there  would  be  a  surplus  of  $109,000,  if  you  gave 
that  credit  as  of  that  date?  A.  Tt  would  be  that  $58,720 
figure  that  you  see  on  the  board. 

[1289]  Q.  Plus  $57,000  that  comes  from  other  sources? 
A.  Yes. 

Q.  As  I  understand  this  comes  from  a  royalty  account. 
Tt  is  on  the  other  side  of  the  blackboard,  as  I  remember  it. 
T  didn’t  make  the  figures.  Yes,  here  it  is.  RCA  Royalties, 
2340  totaling  $18,474.  A.  That  is  right. 

Q.  Now,  then,  there  was  $7,225.74  accounts  payable  ad¬ 
justment,  you  see.  A.  Those  are  the  differences  that  Kauf¬ 
man  found. 

Q.  All  right.  Therefore  you  would  get  $50,700?  A.  That 
is  correct. 

Q.  And  you  add  the  $50,700  to  the  figure  that  you  have 
just  mentioned  of  $58,720.01  and  you  have  surplus  of 
$109,420.  A.  You  would  have  three  surplus  figures.  You 
would  have  the  earned  surplus. 
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Q.  First  answer  the  question.  A.  Well,  I  can’t  answer 
your  question.  You  would  have  your  surplus  of  so  and 
so.  I  would  say  you  would  have  a  surplus  position  of 
$109,000. 

Q.  That  is  right.  And  will  you  state  whether  or  not  the 
surplus  position  [1290]  of  $109,000  is  not  so  reflected  on 
Government  Exhibit  15- A?  A.  Actually,  Mr.  Counselor,  I 
worked  back  from  that  figure  of  $109,000. 

Q.  Here  it  is,  down  here,  down  at  the  bottom.  A.  That  is 
right.  That  appears  on  this  statement.  That  is  where  I 
worked  from.  So  that  if  my  investigation  went  for  naught, 
you  still  have  $109,000. 

Q.  And  the  question  of  your  loans  payable  is  determined  2342 
by  whether  or  not  you  consider  the  conversation  of  the  loans 
payable  into  preferred  stock  and  donated  surplus  and 
whether  you  consider  the  donated  surplus  as  of  May  3rd, 

1950?  Ts  that  right?  A.  Yes. 

Mr.  Margiotti :  That  is  all,  Mr.  Murphy.  Thank  you 
very  much. 

Redirect  examination  by  Mr.  Hantman. 

Q.  Mr.  Murphy,  in  response  to  questions  by  Mr.  Wil¬ 
liams,  T  believe  you  indicated  that  the  language  in  the 
May  3rd  letter,  Government  Exhibit  24,  was  descriptive  of 
the  portion  of  the  Freidus  loan  account  to  be  transferred 
as  of  May  3rd:  is  that  correct?  A.  Would  you  repeat  that  2343 
again,  please?  I 

Mr.  Hantman:  Mr.  Reporter,  would  you  read  the 
question  ? 

[1291]  (Thereupon  the  pending  question  was  read 
by  the  reporter. ) 

The  Witness :  That  is  correct,  yes,  sir. 
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By  Mr.  Hantman. 

Q.  Can  you  tell  us,  sir,  what  the  Freidus  loan  account  was 
between  February  28  and  April  30,  1950?  A.  In  March,  the 
account  increased  $65,000,  from  $269,050  to  $334,050.  In 
April,  it  increased  a  net  of  $45,000,  to  a  point  of  $379,050, 
as  of  April  30th.  I  can’t  tell  from  the  record  here  as  to 
what  happened  the  first  three  days  of  May. 

Q.  At  least  as  of  the  1st  of  May,  then,  there  was  a  net 
increase  of  Freidus’  loan  account  of  about  $100,000;  is  that 
correct?  A.  $110,000,  to  be  exactly. 

Q.  Now,  this  Government  Exhibit  24,  that  Mr.  Williams 

2345  was  Questioning  you  about,  this  letter  of  May  3rd  only  has 
reference,  does  it  not,  Mr.  Murphy,  to  the  loans  payable 
and  donated  surplus  accounts;  isn’t  that  correct?  A.  I 
believe  so. 

Mr.  Williams:  Your  Honor,  I  don’t  think  Mr.  Hant¬ 
man  should  lead  the  witness. 

The  Court:  This  is  redirect  examination  now.  Lead¬ 
ing  questions  are  permitted.  I  will  overrule  you. 

[1292]  By  Mr.  H ant man. 

Q.  Ts  there  any  connection,  sir,  between  that  May  3rd 

letter  we  have  been  talking  about  and  the  sum  of  $339,800 

that  vou  sav  was  transferred  back  to  the  Freidus  loan  ac- 
•  * 

2346  count  as  of  September  30?  A.  No,  they  pertain  to  two  en¬ 
tirely  different  matters. 

Mr.  Margiotti:  We  will  admit  that. 

By  Mr.  Hantman. 

Q.  Now,  the  figure  for  surplus,  on  Government’s  15-A 
which  is  the  financial  statement  itself,  sir,  was  what  sum? 
A.  $109,420.01. 
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Q.  And  even  if  we  were  to  adopt  Mr.  Williams’  theory 
with  respect  to  the  total  of  that  surplus  account,  you  would 
come  to  what  figure  for  the  surplus,  using  Mr.  Kaufman’s 
work  sheets?  A.  Well,  the  preferred  stock  affects  only  the 
liabilities. 

Q.  Yes,  sir,  but  I  am  now  speaking  of  your  reconcilia¬ 
tion  of  the  surplus  account  as  of  February  28,  1950,  using 
the  figures  in  Mr.  Kaufman’s  work  sheets?  A.  Mr.  Kauf¬ 
man  had  surplus  on  January  1,  1950,  of  [1293]  $320,612.91. 

There  it  is  on  the  board.  ; 

The  loss  for  the  first  two  months  of  $50,111.89,  making  a 
net  of  $370,724  earned  surplus  deficit  as  of  February  28, 
1 950. 

Q.  What  was  Mr.  Kaufman’s  net  surplus  figure,  if  I  am 
using  the  terms  correctly,  and  forgive  me  if  T  am  not;  I 
am  not  an  accountant.  A.  According  to  his  work  papers,  lie 
has  donated  surplus  of  $429,444.81. 

Q.  Maybe  T  am  not  using  the  right  terminology,  Mr. 
Murphy,  but  what  do  we  call  the  $58,000  figure  Mr.  Williams 
has  been  questioning  you  about?  A.  The  $58,000  figure  is 
Kaufman’s  surplus  figures  as  of  that  date. 

Q.  Even  assuming  Mr.  Williams  questioned  you  about  the 
surplus,  what  would  you  say  was  the  difference  between  the 
figure  reported  on  the  statement  and  the  figure  reported  in 
Kaufman’s  work  sheets? 

Mr.  Williams :  On  the  surplus? 

Mr.  Hantman:  Yes,  sir,  on  the  surplus  account. 

The  Witness:  The  net  position,  is  that  what  you 
are  referring  to? 

Mr.  Hantman:  Yes,  sir. 

Mr.  Williams:  I  will  stipulate. 

[1294]  The  Witness:  It  is  on  the  board. 

Mr.  Margiotti :  Mr.  Kaufman  gave  those  figures. 

Mr.  Hantman :  T  realize  that,  sir. 


2347 
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By  Mr.  H ant  mam. 


2351 
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Q.  So  that  you  say  the  figure  is  $50,700. 

So  that  actually,  Mr.  Murphy,  isn’t  it  correct  that  on  the 
financial  statement  as  reported  by  the  Starrett  Television 
Corporation,  February  28,  their  figure  is  $50,000  more  than 
Mr.  Kaufman  found  on  his  work  sheets?  A.  Mr.  Kaufman 
had  those  differences  of  $50,700.  The  surplus  account,  ac¬ 
cording  to  the  statement,  is  $109,420.01.  The  difference  is 
that  $58,720. 

That  would  be  the  surplus  according  to  Kaufman’s 
figures. 

Then,  of  course,  T  went  from  there  and  took  the  surplus 
transaction  and  the  preferred  stock  and  that  was  the  basis 
of  my  testimony  throughout. 

Q.  Now,  Mr.  Williams  was  examining  you  on  his  cross 
about  this  donated  surplus  account  here,  and  he  asked  you 
whether  or  not  you  subtracted  the  $210,329.99  figure  which 
was  the  net  deficit,  I  believe:  is  that  the  proper  term?  A. 
The  deficit. 

Q.  Yes;  whether  you  subtracted  that  figure  from  the 
$160,000  figure,  which  was  the  donated  surplus  as  of  the 
year  ended  December  31,  1949,  or  had  you  subtracted  from 
the  $429,444.81  which  was  the  figure  for  donated  surplus 
[1295]  reflected  in  Mr.  Kaufman’s  work  papers? 

T  believe  you  said  you  subtracted  from  the  $160,000 
figure. 

The  question  T  want  to  ask  you,  Mr.  Murphy,  is  this : 

Will  you  tell  us  why  you  subtracted  your  donation  from 
the  $160,000  figure  rather  than  the  $429  figure? 


Mr.  Margiotti :  Which  donation  ? 

Mr.  Hantman :  The  $269,000  figure. 

Have  T  made  myself  clear,  sir? 

Mr.  Williams:  Your  Honor,  T  say  it  in  the  spirit  of 
helpfulness.  Mr.  Hantman  is  confused. 
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The  witness  testified  he  subtracted  the  donated  sur¬ 
plus  of  $160,000  from  this  over  here  of  $270,000  to 
arrive  at  this  figure  of  $210,000. 

By  Mr.  Havtman. 

Q.  Perhaps  T  should  refer  to  the  $269,050  figure ;  I  think 
that  is  what  Mr.  Williams  asked  you;  is  that  right?  A.  Ac¬ 
cording  to  the  statement,  according  to  the  information  in 
the  books  and  the  work  papers,  there  was  donated  surplus 
of  $429,000. 

T,  in  effect,  eliminated  $269,000  and  obtained  a  net  donated 
surplus  of  $160,000.  2354 

T  subtracted  that  from  the  deficit  position,  earned  surplus 
deficit  position  of  $370,724.80. 

You  see  that  over  on  the  other  board. 

[1296]  T  arrived  at  a  deficit  of  $210,329.99. 

That  is  where  that  figure  arrives  at. 

Q.  Now,  Mr.  Margiotti  questioned  you  about  your  con¬ 
versations  with  Mr.  Knohl  relative  to  the  meeting  of  .Tune 
28,  1950,  in  the  minutes: 

What,  if  anything,  did  Mr.  Knohl  tell  you  with  respect 
to  his  connection  with  Starrett  Television  Corporation?  A. 

T  spoke  with  Mr.  Knohl  and  he  told  me  that  he  had  received 
a  letter  from  Mr.  Freidus  indicating  that  he  was  a  Vice 
President.  He  didn’t  have  it  available  but  he  attempted 
to  locate  the  letter. 

Q.  Mr.  Margiotti  also  questioned  you,  T  think,  about  2355 
Defendant  Freidus  No.  3,  which  is  the  same,  T  believe,  as 
Government’s  Exhibit  26  in  evidence,  with  the  addition  of 
some  writing  at  the  bottom,  put  on  by  Mr.  Freidus  as  tes¬ 
tified  to  by  a  previous  witness. 

Now,  1  would  like  you  to  read  the  first  paragraph  of 
Government’s  Exhibit  26  in  evidence,  sir. 

Head  it  out  loud. 
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Mr.  Margiotti :  What  is  the  purpose  of  that? 

Just  a  minute. 

The  Court :  Is  there  any  question  about  that? 

Come  to  the  bench. 

(Thereupon,  at  the  bench,  out  of  the  hearing  of  the 
jury,  the  following  occurred :) 

****** 


[1303]  Afternoon  Session. 

1 :45  P.  M. 

Thereupon,  Robert  M.  Murphy,  resumed  the  stand  and 
2357  testified  further  as  follows : 

Redirect  examination  by  Mr.  Hantman  (continued). 

Q.  Mr.  Murphv,  in  response  to  a  question  by  Mr.  Margi¬ 
otti  I  believe  you  indicated  that  you  had  seen  an  agreement 
of  the  principals  of  Starrett  Television  to  increase  their 
stock  issue  as  of  November  1, 1949 ;  is  that  correct?  A.  No. 

I  saw  an  agreement  dated  September  30, 1949. 

Q.  When  did  vour  investigation  reveal  that  that  agree¬ 
ment  had  been  made?  A.  The  letter  spoke  for  itself, 

9/30/49.  .  .  .  . 

Q.  Did  you  find  any  amendments  to  the  articles  ot  in¬ 
corporation  purporting  to  increase  the  preferred  stock  as 
2358  °f  any  date  in  the  minute  book? 

Mr.  Collins:  We  object  to  this.  This  is  a  re-hash 

of  the  direct.  e 

The  Court:  Will  you  state  that  again,  please:  1 

happened  to  be  looking  at  a  matter  and  didn’t  follow  you 
closely  enough. 

Mr.  Hantman:  I  asked  the  witness,  your  Honor,  it 
he  had  found  any  reference  in  the  minute  book  to  the 
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date  upon  which  it  was  proposed  to  increase  the  stock 
issue  of  the  corporation. 

[1304]  The  Court:  I  will  overrrule  on  that,  Mr.  Col¬ 
lins.  I  don’t  recall  that — you  didn’t  go  into  that  on 
direct. 

Mr.  Hantman:  No,  sir. 

The  Witness:  May  T  see  that  minute  book? 

By  Mr .  Hantman . 

Q.  Yes,  sir.  A.  Here  are  minutes  of  the  special  meeting 
of  the  stockholders  of  Starrett  Television  Corporation  held 
on  November  1,  ’49.  The  purpose  was  to  vote  upon  a  reso¬ 
lution  permitting  the  increase  of  capital  stock  of  the  cor¬ 
poration  from  200  shares  common  stock  to  200  shares  of 
common  stock  and  200  shares  of  preferred  stock,  both 
classes  being  of  no  par  value. 

Q.  Now  this  exhibit  which  T  hold  in  my  hand  is  a  Dun  & 
Bradstreet  report,  which  is  marked  Defendant  Knohl’s 
Exhibit  No.  8  for  Identification.  It  refers  to  a  financial 
position  as  of  what  date,  sir?  A.  This  exhibit  reflects  the 
financial  condition  of  the  firm  as  of  September  30,  1949 — is 
set  forth. 

Q.  And  as  Mr.  Margiotti  indicated,  it  shows  a  sum  of 
$339,800  worth  of  preferred  stock:  is  that  correct?  A.  That 
is  correct. 

Q.  And  that  is  two  months  before  the  minute  resolution 
to  increase  the  stock  issue  of  the  corporation:  is  that  cor¬ 
rect?  A.  Yes. 

The  Court :  Two  months  before? 

[1305]  Mr.  Hantman:  That  is  right,  sir. 

The  Court :  What  was  the  date  that  vou  read  from 
the  minute  book?  T  thought  it  was  November  1st. 

The  Witness :  November  1st.  This  is  September  30, 
one  month.  The  statement  is  the  30th  of  September. 


2359 
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Mr.  Hantman :  One  month,  I  am  sorry ;  I  stand  cor¬ 
rected. 

By  Mr.  Hantman. 

Q.  Now,  with  reference  to  the  letter  of  May  3, 1950,  which 
is  Government’s  Exhibit  No.  24  in  evidence,  do  you  find  any 
reference  or  any  interpretation  of  that  letter  in  any  of  Mr. 
Kaufman’s  work  papers,  which  I  think  is  Government  Ex¬ 
hibit  45?  A.  The  May  3rd  letter  that  we  have  been  speaking 
of? 

Q.  Yes,  sir.  Is  there  any  interpretation  of  that  May  3rd 

2363  ^e*ter  an*T  ^r-  Kaufman’s  work  papers?  A.  There  is 
no  reference  to  the  letter.  There  is  a  note  that  a  letter  is 
forthcoming. 

Q.  There  is  no  interpretation  of  that  letter  in  the  work 
sheets,  is  there?  A.  No,  sir. 

Mr.  Hantman :  That  is  all. 

Mr.  Margiotti :  Where  is  that  agrement  that  was 
signed? 

Mr.  Williams:  The  one  that  is  in  evidence.  General, 
is  Government  26. 

Recross-examination  by  Mr.  Maryiotti. 

[1306]  Q.  Mr.  Murphy,  the  parties  had  agreed  to  the  pre- 

2364  f erred  stock  as  of  September  30,  1949;  is  that  not  true? 
A.  Yes,  1  have  testified  to  that. 

Q.  You  have;  there  is  no  question  about  that.  The  only 
reason  I  am  asking  is  because  Mr.  Hantman  has  asked 
you  some  questions.  The  Dun  &  Bradstreet  report  is  dated 
January  6,  1950?  A.  Yes. 

Q.  As  far  as  that  report  goes?  A.  Yes,  January  6,  ’50. 
Q.  And  the  statement  itself  covering  the  financial  status 
of  Starrett  Television  Company  was  dated  as  of  September 
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30,  1949?  A.  That  shows  the  financial  condition  of  the 
firm  as  of  the  close  of  business. 

Q.  In  other  words,  in  giving  this  financial  statement  as 
of  September  30,  1949,  whoever  gave  it  took  and  consid¬ 
ered  as  effected  what  appeared  on  September  30,  1949? 
A.  The  agreement  is  dated  September  30,  the  agrement  to 
issue  preferred  stock. 

Q.  What  was  the  date  of  the  minutes  of  the  company? 
A.  November  1,  ’49. 

Q.  November  1,  ’49?  A.  Yes,  November  1st. 

Q.  Now,  do  you  have  a  date  of  any  minutes  of  September 
30,  [1307]  ’49;  were  there  any  meetings  held  at  that  time? 
A.  r  will  look. 

Q.  Take  your  time.  A.  I  am  just  checking  to  see  if 
these  minutes  are  in  order.  The  entry  immediately  pre¬ 
ceding  that - 

Q.  You  do  whatever  you  think  is  necessary  to  answer  the 
question.  A.  T  see  no  reference  to  the  date  September  30, 
’49.  ; 

Mr.  Margiotti :  T  think  that  is  all. 

The  Court:  Is  there  anything  else? 

You  may  be  finally  excused,  Mr.  Murphy. 

(Witness  excused.) 

Mr.  Hantman:  Call  Mr.  Green,  please. 


Thereupon,  William  S.  Green  was  called  as  a  witness 
by  and  on  behalf  of  the  Government  and,  being  first  duly 
sworn,  was  examined  and  testified  as  follows: 

Direct  examination  by  Mr.  Hantman . 

Q.  Give  us  your  full  name  and  address,  please.  A.  Wil¬ 
liam  S.  Green,  4425  Burlington  Place,  Northwest. 

Q.  And  your  occupation,  Mr.  Green?  A.  Real  estate. ; 
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Q.  Who  do  you  work  for,  sir?  A.  H.  L.  Rust  Company. 

[1308]  Q.  They  are  realtors  in  the  city  of  Washington, 
D.  C.?  A.  Yes. 

Q.  In  what  capacity  are  you  associated  with  that  firm, 
sir?  A.  In  the  property  management  division. 

Q.  Mr.  Green,  do  you  know  either  of  the  defendants  in 
this  case?  A.  Who  are  the  defendants? 

Q.  Do  you  know  either  the  defendant  Jacob  Freidus  or 
the  defendant  Larry  Knohl?  A.  I  know  Mr.  Knohl. 

Q.  Where  did  you  meet  Mr.  Knohl,  sir,  and  when?  A.  I 
met  him  in  our  office  at  15th  and  K,  when  he  was  interested 
in  getting  some  office  space. 

2369  Q-  When  was  that,  approximately,  as  you  best  recall  it? 
A.  In  1950. 

Q.  About  what  month?  A.  April. 

Q.  Will  you  tell  us  the  conversation  between  you  and  Mr. 
Knohl  on  this  occasion? 

Mr.  Margiotti:  That  is  objected  to. 

The  Court:  I  don’t  see  the  materiality  of  it.  Does 
it  have  something  to  do  with  the  charge? 

Mr.  Hantman  :  Yes,  your  Honor.  May  we  approach 
the  bench? 

The  Court:  Yes. 

[1310]  Q.  Mr.  Green,  you  say  Mr.  Knohl  wanted  to  rent 
some  premises.  Did  you  prepare  a  lease  for  certain  prem- 

2370  ises  for  him,  sir?  A.  We  did. 

Q.  Where  were  the  premises  located?  A.  1523  L  Street, 
Northwest. 

Q.  Did  he  sign  the  lease  then,  sir?  A.  No.  It  was  drawn 
in  the  name  of  a  corporation. 

Q.  What  corporation  was  that?  A.  Aaron  Machinery. 

Q.  That  is  A-a-r-o-n,  Aaron  Machinery  Company?  A. 
Yes,  sir. 
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Mr.  Williams :  As  distinguished  from  Aireon? 

Mr.  Hantman:  Yes. 

By  Mr.  Hantman. 

Q.  What,  if  anything,  did  you  do  with  the  lease  at  the 
time  you  drew  it  up,  sir?  A.  We  turned  it  over  to  Mr. 
Knohl  for  signature. 

Q.  Why  was  that,  sir?  A.  He  had  to  send  it  out  of  town 
to  have  it  signed. 

Q.  You  brought  that  lease  with  you,  sir?  A.  Yes. 

Q.  You  have  the  original  lease  with  you,  sir?  A.  Yes, 

Mr.  Hantman:  Mark  this  the  next  Government  ex¬ 
hibit. 

[1311]  (The  document  referred  to  was  marked  Gov¬ 
ernment’s  Exhibit  No.  50  for  Identification.) 

By  Mr.  Hantman. 

Q.  Mr.  Green,  I  show  you  this  lease  marked  Govern¬ 
ment’s  50  for  Identification,  which  is  a  photostatic  copy  of 
a  lease.  I  want  you  to  compare  that  with  the  original  you 
have  in  front  of  you  and  tell  me  if  they  are  exactly  the 
same. 

Mr.  Williams:  We  will  stipulate  they  are  the  same 
if  you  sav  so. 

Mr.  Hantman :  Yes,  they  are. 

Mr.  Margiotti:  We  will  stipulate  as  to  that. 

Mr.  Hantman :  If  there  is  no  objection,  at  this  time 
I  would  like  to  offer  Government  Exhibit  No.  50  in 
evidence. 

The  Court:  Any  objection? 

Mr.  Williams:  I  would  like  to  see  it. 
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Mr.  Margiotti:  If  it  is  offered  for  the  purpose  in¬ 
dicated  at  the  bench,  your  Honor,  we  have  no  objec¬ 
tion. 

Mr.  Williams:  We  have  no  objection. 

The  Court:  Very  well,  let  it  be  received. 

(Government’s  Exhibit  No.  50  was  received  in  evi¬ 
dence.  ) 

By  Mr.  Hantman. 

Q.  Mr.  Green,  will  you  look  at  the  last  page  of  that  lease 
and  tell  the  Court  and  jury  who  from  Aaron  Machinery 
237b  signed  this  lease  for  the  premises  1523  L  Street,  North¬ 
west  ? 

[1312]  Mr.  Margiotti:  The  question  as  propounded 
is  objected  to.  He  can  state  what  the  signatures  are  on 
there. 

The  Court:  Yes,  the  document  shows  that.  The  big 
question  is,  were  you  present  when  any  of  the  sig¬ 
natures  were  placed  on  the  document? 

The  Witness :  No,  sir. 

The  Court:  Can  you  testify  to  them  direct? 

The  Witness :  No,  sir. 

The  Court :  In  other  words,  we  gain  the  impression 
it  was  sent  away  and  came  back  to  you  ? 

The  Witness :  Yes. 

2376 

The  Court:  How  was  it  before  it  went  away;  what 
were  the  signatures?  Were  there  any  signatures  on 
there  at  all? 

The  Witness:  There  were  not  any  signatures  on  it 
when  it  went  away  from  our  office,  no,  sir. 

By  Mr.  Hantman. 

Q.  Can  you  tell  us  what  the  signatures  are  that  appear 
on  there? 
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Mr.  Margiotti:  If  your  Honor  please,  it  is  in  evi¬ 
dence.  It  speaks  for  itself. 

The  Court:  Yes,  and  I  sustain  you,  unless  he  can 
qualify  to  know  whose  signatures  they  are. 

Mr.  Hantman:  I  am  not  sure  I  understand  your 
Honor,  but  I  wonder  if  he  couldn’t  tell  us  just  what  the 
signatures  are.  If  necessary,  I  will  read  it. 

[1313]  The  Court :  No,  no.  You  have  already  offered 
in  evidence  that  particular  lease.  There  is  no  objec¬ 
tion,  so  it  is  before  the  jury.  The  jury  can  look  at  it, 
and  you  can  show  it  to  them,  but  the  question  you  asked 
this  witness  is,  does  he  knovr,  which  I  gather  means 
personal  knowledge  of  whose  signatures  they  are.  2373 
That  is  a  little  different  problem. 

Mr.  Hantman :  Yerv  well,  vour  Honor. 

By  Mr.  Hantman. 

Q.  After  you  gave  the  lease  to  Mr.  Knohl,  it  came  back 
to  you  in  the  course  of  business,  did  it?  A.  Yes. 

Q.  And  the  signatures  were  on  it;  is  that  correct?  A. 

Yes. 

Q.  During  the  months  July  to  November,  1950,  did  you 
ever  have  occasion  to  visit  the  premises  1523  L  Street, 
Northwest?  A.  Yes,  sir. 

Q.  Did  you  see  any  corporate  name  on  the  door  of  the 
premises?  A.  Yes,  sir. 

Q.  What  rooms  were  the  names  on,  if  you  recall?  A.  The  2379 
door  to  room  200. 

Q.  What  corporate  name  appeared  on  the  door?  A.  At¬ 
lantic  Investors. 

Mr.  Hantman :  No  further  questions  of  this  witness, 
your  [1314]  Honor. 
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Cross-examination  by  Mr.  Maryiotti. 

Q.  Was  Mr.  Knohl’s  name  on  there,  on  the  window  of  the 
door?  A.  Was  Mr.  Knohl’s  name  on  the  door? 

Q.  Yes.  A.  Yes,  sir. 

Q.  Was  there  a  lawyer’s  name  on  that  door,  too?  A.  At 
what  time? 

Q.  At  any  time  that  you  saw  it.  A.  There  was  another 
name  on  the  door. 

Q.  A  man  named  GafFetv?  A.  Yes,  sir,  that  is  the  name. 
Mr.  Margiotti:  That  is  all. 

Mr.  Hantman:  There  is  one  question  I  forgot  to 
ask,  if  1  may,  your  Honor. 

Redirect  examination  by  Mr.  Hantman. 

Q.  Who  were  the  bills  for  rent  made  out  to  for  these 
premises?  A.  Aaron  Machinery  Company,  Inc. 

Q.  A-a-r-o-n?  A.  Yes,  sir. 

Mr.  Hantman :  With  the  Court’s  permission,  I  would 
like  [1315]  to  show  this  lease  to  the  jury,  if  I  may. 

The  Court:  Very  well.  It  is  in  evidence.  Is  there 
any  further  cross-examination  of  the  witness? 

Mr.  Margiotti:  No. 

Mr.  Williams:  No,  I  have  no  cross-examination. 

The  Court :  You  mav  be  finallv  excused. 

•  • 

(Witness  excused.) 

Mr.  Hantman :  Call  Mr.  Herbert  Rutland. 
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Thereupon,  Herbert  R.  Rutland  was  called  as  a  witness 
by  and  on  behalf  of  the  Government  and,  being  first  duly 
sworn,  was  examined  and  testified  as  follows : 

Direct  examination  by  Mr.  Hantman. 

Q.  Will  you  give  us  your  name  and  occupation,  sir?  A. 

My  name  is  Herbert  R.  Rutland.  I  am  chief  of  the  Liquida¬ 
tion  Division  of  the  Reconstruction  Finance  Corporation. 

Q.  How  long  have  you  been  employed  by  the  Reconstruc¬ 
tion  Finance  Corporation,  Mr.  Rutland?  A.  In  excess  of 
19  years.  ! 

Q.  Were  you  so  employed  during  the  period  July  to 
November,  1950?  A.  I  was.  ! 

Q.  Did  you  ever  learn  in  the  course  of  your  duties  of  Star- 
rett’s  proposed  purchase  of  the  Aireon  assets  in  Kansas 
[1316]  City,  Kansas?  A.  I  learned  after  they  had  con¬ 
tracted  to  purchase  the  property. 

Q.  When  did  you  first  learn  of  this  proposed  purchase 
or  what  date,  approximately?  A.  It  was  after  September 
4  of  1950,  because  I  had  been  on  my  vacation  for  a  couple 
of  weeks. 

Q.  Did  you  ever  have  occasion  to  contact  either  Mr. 

Knohl  or  Mr.  Freidus  relative  to  the  proposed  Aireon  pur¬ 
chase  by  Starrett?  A.  I  did. 

Q.  When  was  that,  sir,  and  how  often,  if  more  than  once? 

A.  I  think  it  was  about  October  6th  that  I  directed  a  letter 
to  Mr.  Freidus.  2385 

Q.  What  kind  of  a  letter  was  that,  sir?  A.  I  told  him  a 
situation  had  arisen - 

Mr.  Williams:  I  think  the  letter  speaks  for  itself, 
vour  Honor. 

Mr.  Hantman :  We  have  it. 
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By  Mr.  Hantman. 


Q.  What  kind  of  a  letter  was  it,  sir,  not  the  contents  of  it? 

Mr.  Williams:  You  mean,  was  it  registered? 

Mr.  Hantman :  Y"es,  sir,  that  is  what  I  am  getting  at. 
The  Witness :  It  was  a  registered  letter,  yes,  sir. 
[1317]  Mr.  Hantman :  Mark  these  three  Government 
Exhibits  51,  52,  and  53. 

(The  documents  referred  to  were  marked  Govern¬ 
ment's  Exhibits  51,  52,  and  53  for  Identification.) 


By  Mr.  Hantman. 

Q.  Now,  Mr.  Rutland,  I  show  you  this  copy  of  a  letter 
dated  October  6, 1950  and  ask  you  whether  you  can  identify 
it?  A.  I  can  identify  it.  It  has  my  initials  on  it. 

Q.  What  is  that  letter,  sir?  A.  Do  you  wish  me  to  read 
the  letter? 

Q.  No. 


The  Court:  Where  did  it  emanate  from  and  what 
were  the  circumstances? 

The  Witness:  It  was  a  letter  directed  to  Mr. 
Freidus  by  me,  in  my  official  capacity,  advising  him 
that  a  situation  had  arisen  that  made  it  necessary  for 
us  to  have  a  conference  with  him  with  respect  to  this 
sale. 

By  Mr.  Hantman. 

Q.  And  that  letter  is  part  of  the  official  RFC  files,  is  it? 


Mr.  Margiotti :  Are  you  going  to  offer  it? 
Mr.  Hantman :  Yes. 

Mr.  Margiotti :  We  have  no  objection  to  it. 
The  Court:  Let  it  be  received. 


[1318]  (Government’s  Exhibit  51,  previously  marked 
for  Identification,  was  received  in  evidence.) 
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By  M r.  Hantman. 


Q.  And  this  return  receipt,  which  is  Government’s  Ex¬ 
hibit  25  in  evidence,  can  you  identify  that  for  us?  A.  Yes. 

Mr.  Margiotti :  We  have  no  objection  to  that,  either. 
The  Court:  The  same,  Mr.  Williams? 

Mr.  Williams:  I  have  no  objection  to  any  of  those 
exhibits. 

The  Court :  Let  them  be  received. 


(Government’s  Exhibits  52,  and  53,  previously 
marked  for  Identification,  were  received  in  evidence.) 

By  Mr.  Hantman. 


239Q 


Q.  Did  you  get  an  answer  to  your  letter,  sir?  A.  I  didn’t 
get  an  answer.  I  tried  to  contact  Mr.  Freidus  by  telephbne ; 
was  unable  to  do  so,  and  I  finally  got  a  letter — not  a  letter, 
but  a  telegram  on  October  11, 1950. 

Q.  And  that  is  Government  52  in  evidence.  A.  Yes,  that 
is  correct.  This  is  the  telegram. 


Mr.  Margiotti :  It  is  not  in  evidence  yet. 

Mr.  Hantman :  I  thought  it  had  been  admitted. 

Mr.  Margiotti :  No,  I  didn’t  know  you  had  offered  it, 
but  if  you  offer  it,  we  have  no  objection.  However,  it 
isn’t  in  evidence. 

[1319]  By  Mr.  Hantman. 
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Q.  Did  you  have  occasion  to  write  Mr.  Freidus  in  response 
to  that  telegram  ?  A.  He  told  me  he  would  phone  me.  He 
didn’t  do  it,  and  five  days  later,  on  the  16th  day  of  October, 
I  sent  him  a  telegram,  following  it  up,  telling  it  was  neces¬ 
sary  that  we  have  a  conference  with  him  and  to  please  con¬ 
tact  me  by  phone. 
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Q.  That  is  Government’s  53  for  Identification?  A.  Yes. 

Mr.  Hantman:  The  government  will  offer  all  three 
of  these  exhibits  at  this  time,  your  Honor. 

Mr.  Margiotti :  No  objection. 

The  Court :  If  there  be  no  objection,  let  them  be  re¬ 
ceived. 

Mr.  Hantman :  With  the  Court’s  permission,  I  would 
like  to  read  them  to  the  jury,  if  I  may. 

The  Court:  You  may  do  that. 

Mr.  Hantman:  With  reference  to  Government’s  Ex¬ 
hibit  51  in  evidence,  ladies  and  gentlemen,  it  is  a  letter 
dated  October  6,  1950: 

“Registered  Mail 
Return  Receipt  Requested 

“Mr.  Jacob  Freidus 
Starrett  Television  Corporation 
it  601  West  26th  Street, 

[1320]  “New  York,  New  York 

“Dear  Mr.  Freidus : 

“A  situation  has  arisen,  in  connection  with  the  pro¬ 
posal  of  Starrett  Television  Corporation  for  the  pur¬ 
chase  of  the  assets  acquired  by  this  Corporation  from 
the  Aireon  Manufacturing  Corporation,  which  makes 
it  imperative  that  we  have  a  conference  with  you  in 
Washington. 

“Our  efforts  to  reach  you  by  long  distance  telephone 
today  have  been  unsuccessful  and  the  purpose  of  this 
letter  is  to  request  that  you  call  at  this  Corporation  for 
a  conference  with  one  of  our  Directors  at  10  A.  M., 
Wednesday,  October  11, 1950.  Please  advise  the  under¬ 
signed  by  wire  if  we  may  expect  your  presence  at  the 
appointed  time. 
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“When  you  reach  Washington,  please  call  at  my 
office,  Room  1077,  Lafayette  Building,  #811  Vermont 
Avenue,  N.  W.,  at  a  few  minutes  before  10  A.  M. 


Verv  truly  vours, 

»  ■  •  7 


H.  R.  Rutland,  Chief 
Marketing  and  Liquidation  Division 
Office  of  Loans.” 


Government  Exhibit  52,  which  is  a  telegram  dated 
October  11,  2:32  P.  M.,  1950,  RFC  Telegraph  Office, 
Washington.  It  reads  as  follows: 

“WUX  New  York  NY  Oct  11  1955  202P  239Q 

[1321  ]  “H  R  Rutland,  Chief  Marketing  and  Liquidation 
Division  Reconstruction  Finance  Corp 

“Relet  October  6  Will  phone  you  tomorrow  for  an¬ 
other  appointment 

Starrett  Television  Corp  Jacob  Freidus.” 

And  there  is  a  stamp  down  at  the  bottom :  “Received 
October  11,  1950,  Marketing  &•  Liquidation  Division, 

Office  of  Loans,”  approximately  3 :20  o’clock. 

Now  Government  Exhibit  53  in  evidence  is  a  copy  of 
a  telegram  dated  October  16,  1950. 

“Via  Commercial  Wire 

“Mr.  Jacob  Freidus 

Starrett  Television  Corporation 

601  West  26th  Street 

New  York  City,  New  York 

“Remvlet  October  sixth.  Your  wire  October  elev¬ 
enth.  Necessary  we  have  conference  in  Washington  as 
soon  as  possible.  Please  contact  me  by  telephone  for 
date. 

H.  R.  Rutland 

Reconstruction  Finance  Corporation.” 
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By  Mr.  Han  tin  an. 

Q.  Now,  Mr.  Rutland,  did  you  receive  any  reply  to  your 
wire  of  October  16?  A.  No,  we  did  not. 

Q.  Were  you  directed,  sir,  shortly  thereafter,  to  visit 
[1322]  New  York  City,  New  York,  and  the  premises  of  Star- 
rett  Television  Corporation?  A.  By  the  Board  of  Directors 
of  the  Corporation. 

Q.  When  was  it  that  you  recall  making  this  trip  to  New 
York,  sir?  A.  It  was  October  26,  1950,  in  company  with 
Mr.  Paul  Cotter. 

Q.  Who  ‘  Mr.  Paul  Cotter?  A.  He  was  chief  of  our  In- 

2399  aestivation  Division. 

Q.  Did  you  and  Mr.  Cotter  see  either  or  both  of  the  de¬ 
fendants  while  you  were  in  New  York,  sir?  A.  We  saw  both 
of  them,  yes. 

Q.  Did  you  have  any  conversation  with  them  at  that  time? 
A.  We  did.  We  discussed  with  them - 

Mr.  Margiotti :  May  we  have  this  conversation  iden¬ 
tified,  with  whom  ? 

The  Court:  Yes:  you  can  v°  ahead. 

The  Witness:  Mr.  Cotter  and  myself  had  a  confer¬ 
ence  with  Mr.  Knohl  and  Mr.  Freidus.  We  told  them 
the  purpose  of  our  visit  was  that  we  had  received  in¬ 
formation  that  the  financial  statement  that  they  had 
submitted  at  the  time  they  proposed  to  purchase  this 
property  contained  some  inaccuracies  and  that  we 
didn’t  like  it :  we  didn’t  feel  like  we  wanted  to  #o  through 
with  it,  and  we  wanted  to  give  them  an  opportunity, 
if  they  wanted  to,  to  withdraw  from  the  commitment. 

[1323]  By  Mr.  H ant  man. 

Q.  What,  if  any,  reply  was  made  by  either  of  the  defend¬ 
ants,  and  if  there  was  a  reply,  will  you  state  which  one  made 
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it?  A.  Mr.  Knohl  did  practically  all  of  the  talking.  He  re¬ 
sented  the  fact  that  we  questioned  the  statement.  He  ad¬ 
mitted  there  might  be  some  items  in  there,  to  us,  that  would 
appear  to  be  questionable  but  they  could  explain  each  and 
every  item.  He  said  they  did  not  propose  to  withdraw  from 
the  deal,  that  they  had  ample  resources  and  they  expected 
to  go  through  with  it. 

Q.  I  show  you  Government’s  15- A  in  evidence,  Mr.  Rut¬ 
land,  which  is  a  financial  statement  of  the  Starrett  Televi¬ 
sion  Corporation  as  of  February  28,  1950,  and  ask; you 
whether  you  had  those  figures  with  you  at  the  time  you  dis¬ 
cussed  this  matter  with  Mr.  Knohl  and  Mr.  Freidus?  A.  I 
did.  I  had  these  statements.  2402 

Q.  Now,  can  you  tell  us  whether  or  not  you  or  Mr.  Cotter 
discussed  with  either  of  the  defendants  any  of  the  particu¬ 
lar  accounts  listed  on  that  statement?  A.  There  was  one 
item  that  we  specifically  discussed.  We  didn’t  feel  like  it 
was  necessary  to  go  into  a  discussion  of  all  of  the  items. 

We  called  their  attention  to  the  account  payable  as  shown  by 
this  statement  of  February  28 — 1  think  it  reflected  here  some 
$28,000 — and  our  auditors  had  been  [1324]  into  the  plant 
and  we  had  their  figures  taken  from  the  books  as  of - - 

Mr.  Williams:  I  don’t  think  the  witness  should  tes¬ 
tify  to  what  the  RFC  auditors  found,  vour  Honor.  I 

think  thev  can  be  called  here  to  testifv  to  the  conversa- 
•  • 

tion. 

Mr.  Margiotti :  Unless  he  told  that  to  the  defend- 
ants. 

The  Court :  It  depends  on  what  the  actual  conversa¬ 
tion  was.  Tell  us  the  entire  conversation,  what  you 
said  to  them  and  what  thev,  in  turn,  said  to  vou. 

The  Witness :  We  raised  a  question  about  the  $28,- 
000  loans  payable.  The  information  we  had  was  that 
as  of  November  28 - 

Mr.  Margiotti :  Just  a  minute. 
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The  Court :  The  point  of  it  is,  Mr.  Witness,  you  may 
have  something  in  your  mind,  but  did  you,  in  turn,  in 
your  conversation  tell  them  what  it  \cas  you  had 
learned  ? 

The  Witness:  Definitely,  yes,  sir. 

The  Court :  That  is  what  we  are  trying  to  get. 

The  Witness :  Yes,  sir,  we  definitely  told  them. 

The  Court:  Tell  us  all  that  was  said  by  you  and  all 
that  was  said  bv  them. 

The  Witness:  We  told  them  that  the  information  we 
had  received - 

The  Court :  Give  us  the  words  that  you  used. 

By  Mr.  Hantman. 

Q.  What  did  you  tell  them,  specifically,  Mr.  Rutland, 
[1325]  with  respect  to  the  loans  payable  account  which  was 
listed  on  the  financial  statement  as  $28,450.11?  A.  We  told 
them  it  did  not  correspond  with  the  information  developed 
by  our  auditor  and  turned  over  to  us. 

Q.  Did  you  tell  them  at  all  what  the  information  was  that 
your  auditors  had  developed?  A.  Specifically,  we  told  them 
about  one  item  that  during  the  month  of  November — I  am 
sorry — of  February,  there  was  an  item  that  went  on  the 
books  as  loans  pavable  to  Mr.  Freidus  and  his  wife,  $100,- 
500. 

Q.  That  was  February,  1950?  A.  That  is  correct. 

Q.  To  whom  was  this  statement  made?  A.  To  Mr. 
Freidus  and  to  Mr.  Knohl. 

Q.  What,  if  any,  reply  did  either  of  them  make  to  that 
statement  and,  if  so,  which  one  made  it?  A.  Well,  they  said 
maybe  this  doesn’t  look  right,  but  we  can  explain  every 
item  on  there.  We  didn’t  ask  them  to  go  into  that  at  that 
time. 

Q.  Now,  did  both  defendants  remain  in  your  presence 
and  that  of  Mr.  Cotter  all  during  the  conversations  with 
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them?  A.  I  think  Mr.  Freidus  stepped  out  of  the  room  for 
just  a  moment  or  two,  but  other  than  that  they  were  both 
there. 

Q.  Did  there  ever  come  a  time  when  the  two  men  con¬ 
versed  together?  r  1326]  A.  Yes,  on  several  occasions. 

Q.  Where  would  that  be,  sir?  A.  It  would  be  in  a  corner 
of  the  room,  out  of  hearing. 

Q.  How  far  from  you  and  from  Cotter  would  they  go? 

A.  I  would  say  they  would  be  as  far  as  from  here  to  the 
middle  pews  back  there  (indicating). 

Q.  What  would  you  estimate  that  distance  to  be?  A.  T 
would  say  about  35  feet. 

Q.  How  often  would  Mr.  Knohl  and  Mr.  Freidus  go  off  2408! 
together  during  your  conversation  with  them?  A.  It  hap¬ 
pened  at  least  two  times  and  probably  three. 

Mr.  Hantman:  I  have  no  further  questions. 

Excuse  me,  your  Honor.  Will  you  indulge  me  a 
moment? 

No  further  questions,  your  Honor. 

Cross-examination  by  Mr.  Williams. 

Q.  Mr.  Rutland,  as  I  understand  it,  you  had  your  conver¬ 
sations,  sir,  with  Mr.  Knohl  and  Mr.  Freidus  on  October  2 
of  1950?  A.  No,  October  26. 

Q.  26th,  I  am  sorry.  A.  October  26th. 

Q.  I  am  sorry,  sir,  October  26th,  thank  you.  2409: 

At  that  time  you  talked  to  them  about  the  financial  state¬ 
ment  which  has  been  identified  as  Government’s  Exhibit  15, 
and  [1327]  which  is  blown  up  over  here  as  a  still  later 
Government  exhibit;  is  that  right?  A.  That  is  correct. 

Q.  And  you  specifically  discussed  with  them  the  account 
called  loan  payable,  which  appears  down  here  under  cur¬ 
rent  liabilities;  is  that  right?  A.  That  is  correct. 
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Q.  On  that  statement,  the  loan  payable  account  is  shown 
as  $28,450.11;  is  hat  right?  A.  That  is  correct. 

Q.  And  you  told  Mr.  Freidus  and  Mr.  Knohl  that  your 
auditors  had  found  that  Mr.  Freidus  in  February  of  1950 
had  advanced  $100,500  to  the  company?  A.  Yes,  that  is 
correct. 

Q.  Did  you  know  at  the  time  that  you  made  this  state¬ 
ment  to  Mr.  Freidus  and  Mr.  Knohl  that,  as  a  matter  of 
fact,  between  September  30,  1949  and  February  28  of  1950, 
Mr.  Freidus  had  in  fact  advanced  $269,050?  A.  I  didn’t 
know  that  to  be  a  fact. 

Q.  And  that  the  advance  of  $100,500  was  one  of  five 
2411  monthly  advances  made,  October  ’49,  November  ’49,  De¬ 
cember  *49,  January  '50,  February  '50:  did  you  know  that? 
A.  I  didn't  know  that. 

Q.  You  didn't  know  that  there  had  been  four  other  ad¬ 
vances  in  the  four  preceding  months  to  February  ’50? 
[1328]  A.  Just  one  item,  this  one  item  was  pointed  up  by 
our  auditors. 

Q.  Did  you  know,  sir,  that  all  of  those  advances  had 
been  wiped  out  effective  February  28,  1950  by  a  donation 
to  surplus  in  the  amount  of  $269,050?  A.  No. 

Q.  You  didn’t  know  that  at  that  time?  A.  No.  T  don't 
know  it  yet. 

Q.  Have  you  ever  made  an  examination  yourself  of  the 
books  of  the  company?  A.  No,  sir,  T  have  not.  I  am  not 
2£i2  an  auditor. 

Mr.  Williams:  That  is  all. 

Further  cross-examination  by  Mr.  Margiotti. 

Q.  Mr.  Rutland,  you  are  talking  about  your  auditors. 
You  have  referred  to  them  several  times.  Who  are  these 
auditors  that  you  speak  about?  A.  They  are  the  Corpo¬ 
ration’s  auditors,  and  I  think  the  auditor  who  went  in  there 
was  Mr.  Mansfield  Nelson  from  the  Washington  office. 
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Q.  Is  he  the  man  that  accompanied  Mr.  Murphy?  A. 

I  can’t  answer  that  question,  sir;  I  don’t  know. 

Q.  Where  is  Mr.  Nelson?  A.  I  assume  he  is  in  the  city; 

I  don’t  know. 

Q.  Well,  the  information  you  had  received  from  your 
[1329]  auditor  or  auditors  was  from  Mr.  Nelson?  A.  That 
is  correct,  sir. 

Q.  And  from  no  other  person?  A.  That  is  correct. 

Q.  When  you  said  our  auditors,  you  mean  our  auditor? 

A.  I  was  speaking  of  the  Auditing  Division.  The  par¬ 
ticular  audit  was  made  by  Mr.  Nelson. 

Q.  You  meant  one  person;  is  that  right?  A.  I  don’t 
know  whether  he  had  anyone  in  there  with  him  or  not,  but  2414 
he  was  the  man  who  gave  me  the  report  on  it,  sir. 

Q.  Well,  as  far  as  you  know,  there  was  only  one  audi¬ 
tor?  A.  Only  one  RFC  auditor. 

Q.  Yes,  sir,  and  he  is  the  man  that  gave  you  the  report? 

A.  That  is  correct. 

Q.  Now,  when  you  discussed  this  matter  with  Mr. 
Freidus,  it  was  your  suggestion  to  them  that  Mr.  Freidus 
withdraw’  his  offer?  A.  Yes. 

Q.  And  Mr.  Freidus  said  he  wouldn’t  do  it:  is  that  right? 

A.  That  is  correct. 

Q.  And  they  said  to  you,  nowr,  some  of  these  things  may 
appear  to  you  on  the  statement  to  be  wrong,  but  we  could 
explain  it  all,  didn’t  they?  A.  They  made  that  statement, 


f  1 3301  Q.  Did  you  ask  them  to  explain  it  all?  A.  We 
weren’t  interested  in  it. 

Q.  You  w’ere  satisfied  to  discuss  the  loans  payable  only? 
A.  That  w’as  sufficient  for  the  purpose  wTe  wrent  up  there. 

Q.  T  say,  you  w~ere  satisfied  to  discuss  that  one  itme  only; 
is  that  right?  A.  Yes,  that  is  right. 

Q.  Mr.  Freidus  told  you  that  he  had  enough  of  resources 
to  make  the  purchase?  A.  He  or  Mr.  Knohl,  one  or  the  two 
made  that  statement. 
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Q.  Well,  they  were  both  there  together?  A.  That  is 
right. 

Q.  And  during  that  time,  didn’t  one  of  them  say  to  you 
that  if  vou  were  dissatisfied  with  the  financial  statement 
that  they  were  in  a  position  or  he  was  in  a  position  to  raise 
sufficient  funds  in  cash  to  pay  for  the  entire  deal  ?  A.  I 
don’t  recall  any  such  statement.  They  probably  said  they 
could  raise  it,  but  thev  didn’t  sav  thev  would. 

Q.  But  thev  did  sav  thev  could  raise  it  in  cash  ?  A.  1 
don’t  remember  that  statement. 

Q.  Do  you  remember  any  statement  in  which  they  said 

thev  could  raise  the  cash?  A.  T  don’t.  I  remember  thev 
•>  • 

2417  said  they  had  every  intention  of  going  through  with  the 
deal  as  approved,  which  was  not  in  cash. 

[1331]  Q.  Didn’t  you  testify  a  moment  ago  for  Mi*. 
Hantman  that  they  said  that  they  had  sufficient  resources 
with  which  to  meet  their  obligation?  A.  I  made  that  state¬ 
ment,  but  I  would  like  to  call  to  your  attention  that  that  is 
a  good  deal  of  difference  than  being  a  cash  settlement, 
though. 

Q.  Did  vou  ask  them  what  thev  meant  bv  resources? 

•  •  • 

You  are  up  there  now  representing  the  BFC  and  you 
want  to  know.  A.  We  did  not. 

Q.  You  didn’t  ask  them  anything  about  that?  A.  He 
told  us  about  all  the  holdings  that  this  gentleman  had. 

Q.  Who  told  you?  A.  I  think  Mr.  Knohl,  as  I  recall  it, 
2418  smiie  yarious  properties. 

Q.  Mr.  Knohl  told  you  the  holdings  Mr.  Freidus  had? 
A.  It  was  Mr.  Freidus’  holdings  he  was  talking  about. 

Q.  And  your  letters  and  your  telephone  calls  and  your 
wires  were  all  addressed  to  Mr.  Freidus?  A.  Simply  be¬ 
cause  Mister - 

Q.  I  am  not  asking  why.  I  say,  they  were  addressed 
to  Mr.  Freidus?  A.  They  were  addressed  to  Mr.  Freidus, 
yes. 


807a  . 


Herbert  R.  Rutland — For  Government — Cross.  2419 

Herbert  R.  Rutland — For  Government — Redirect. 

Q.  Now  Mr.  Knohl,  you  say,  and  Mr.  Freidus  during  this 
[1332]  conference  would  walk  away  from  you  and  have  a 
conference  of  their  own?  A.  That  is  correct. 

Q.  Is  that  it?  A.  That  is  correct. 

Q.  And  then  they  would  come  back  and  talk  to  you?  A. 

That  is  right. 

Q.  Is  that  right?  A.  That  is  correct. 

Q.  You  didn’t  object  to  that?  A.  No,  I  didn’t  object  to 
it. 

Q.  And  you  observed  nothing  improper  in  their  having 
a  conference  of  their  own?  A.  No. 

Q.  And  that  happened  twice  that  you  know  of?  A.  That  242(1 
is  correct. 

Q.  During  the  discussion  that  you  had  with  these  two 
gentlemen. 

Mr.  Margiotti:  That  is  all. 

Mr.  Hantman:  I  have  one  question  I  failed  to  ask, 

if  I  mav,  vour  Honor. 

Redirect  examination  by  Mr.  Hantman. 

Q.  While  you  and  Mr.  Cotter  were  talking  to  Mr.  Knohl 
and  Mr.  Freidus,  did  either  of  the  defendants  offer  to  sup¬ 
ply  [1333]  you  with  a  new  financial  statement?  A.  We 
didn’t  ask  them  for  a  new  financial  statement  and  they 
didn’t  volunteer  to  agree  to  furnish  it. 

2421 

Mr.  Margiotti :  Then  there  was  no  discussion  about 
it  at  all,  a  new  financial  statement.  There  was  no 
offer.  You  didn’t  ask  for  it  and  thev  didn’t  offer  it  to 

YOU  ? 

* 

The  Witness:  I  just  testified  to  that  effect. 

Mr.  Margiotti:  Thank  you  very  much. 

The  Court:  You  mav  be  finallv  excused. 

*  • 

(Witness  excused.) 

****** 
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[1344]  Proceedings 

Mr.  Hantman:  Call  Mr.  Murray  Daniels,  please. 

Thereupon  Murray  Daniels  called  as  a  witness  for  and  on 
behalf  of  the  Government,  having  first  been  duly  sworn,  was 
examined  and  testified  as  follows : 

Direct  examination  by  Mr.  Hantman. 

Q.  Will  you  give  us  your  name  and  address,  please?  A. 
Murray  Daniels,  111  Mount  Hope  Place,  New  York. 

Q.  Your  occupation,  Mr.  Daniels?  A.  Production  Man¬ 
ager. 

Q.  In  what  field,  sir?  A.  Television  and  Radio. 

Q.  Mr.  Daniels,  were  you  ever  employed  by  the  Starrett 
Television  Corporation?  A.  Yes. 

Q.  When  was  that,  sir?  A.  Between  1947  and  1950. 

Q.  That  is  1947  and  1950?  A.  That  is  right. 

Q.  In  what  capacity,  sir?  A.  In  charge  of  manufactur¬ 
ing. 

Q.  Did  you  have  any  official  position  with  the  corpora¬ 
tion?  [1345]  A.  Y’es,  1  was  made  President. 

Q.  Who  made  you  President ?  A.  Mr.  Freidus. 

Q.  During  the  period  that  you  were  with  the  Starrett 
Television  Corporation,  what,  if  you  know,  did  they  manu¬ 
facture?  A.  Television  receivers. 

Q.  To  your  knowledge,  sir,  did  they  ever  manufacture 
air-conditioning  units?  A.  No. 

Q.  Who  was  responsible  for  the  financial  affairs  of  the 
Starrett  Television  Corporation  while  you  were  there?  A. 
Mr.  Freidus. 

Q.  How  do  you  know  that?  A.  He  had  told  me  he  would 
handle  the  financial  affairs  and  I  would  handle  the  produc¬ 
tion. 

Q.  When  was  that  ?  A.  That  was  continuously  all  the  way 
through. 
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Q.  Do  you  recall  the  date  you  actually  left  the  firm?  A. 

June  5, 1  believe,  1950. 

Q.  I  want  to  direct - 

Mr.  Margiotti:  What  is  that  date,  please? 

Mr.  Hantman:  June  5,  1950,  Mr.  Margiotti. 

By  Mr.  Hantman. 

Q.  I  want  to  direct  your  attention  specifically  to 
[1346]  the  period  February  through  June,  1950,  and  ask 
you  whether  or  not  the  entries  on  the  books  of  the  Starrett 
Corporation  were  current,  if  you  know?  A.  They  were  not. 

Q.  How  do  you  know  that?  A.  Well,  the  people  who  had  2420 
sold  us  merchandise  were  calling  up  all  the  time  trying  to 
get  their  money  and  many  of  the  invoices  couldn’t  be  found, 
many  of  them  weren’t  paid  and  the  books  were  in  bad  shape, 
the  Bookkeeping  Department  never  knew  who  had  what 
coming  to  them. 

Q.  Did  you  try  to  do  anything  about  that?  A.  Yes,  I  did. 

Q.  Did  you  ever  have  any  conversation  with  Mr.  Freidus 
relative  to  that  matter?  A.  Yes,  I  had  asked  him  could  T 
bring  in  another  accounting  firm  to  bring  the  books  in 
order? 

Q.  When  w'as  this?  A.  It  was  a  few  months  prior  to  my 
leaving. 

Q.  Will  you  tell  us  the  details  of  the  conversation  as  best 
vou  recall  it  and  what  happened  as  a  result  thereof?  A.  Mr. 
Freidus  told  me  I  could  and  T  called  in  another  accounting  24*7 
firm.  They  had  come  in  on  the  day  they  were  to  start  on 
the  books  and  they  called  dowm  and  refused  to  let  them  go 
to  work. 

Q.  Who  called  down?  [1347]  A.  Mr.  Freidus  told  them 
not  to  start  and  the  bookkeeper  in  the  office  notified  me  she 
was  instructed  by  Mr.  Freidus  not  to  allow  them  to  start. 

Q.  Did  Mr.  Freidus  give  you  any  reason  why  he  wouldn’t 
let  the  new  accounting  firm  examine  the  books  or  bring  them 
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up  to  date?  A.  No,  he  just  said  his  accountants  would. 

Q.  Can  you  tell  us  whether  or  not  Mr.  Freidus  was  aware 
of  the  financial  condition  of  the  Starrett  Television  Cor¬ 
poration  during  the  year  1950,  if  you  know?  A.  Yes. 

Q.  How*  do  you  know*  that?  A.  He  had  told  me  he  was 
putting  in  considerable  moneys  into  it  and  that  he  was 
losing  considerable  moneys. 

Q.  Did  he  mention  any  figure  to  you  at  any  time?  A.  He 
had  told  me  it  was  hundreds  of  thousands  of  dollars  he  was 
putting  in. 

Q.  When  was  this,  approximately?  Would  you  try  and 
keep  your  voice  up?  A.  Yes. 

Q.  W7hen  was  this,  approximately?  A.  Oh,  in  various 
meetings  that  we  w*ere  having,  going  hack  prior  to  my 
leaving. 

Q.  Can  you  fix  the  time  for  us?  A.  Through  March, 
April,  May,  through  those  months. 

[1348]  Q.  Of  w’hat  year?  A.  Of  1950. 

Q.  Did  you  ever  ow*n  any  stock  in  the  Starrett  Television 
Corporation?  A.  Yes,  I  did. 

Q.  How  much  stock?  A.  I  had  49  shares. 

Q.  Of  wdiat  kind  of  stock?  A.  Common  stock. 

Q.  Do  you  know  that  the  stock  issue  of  the  Starrett  Tele¬ 
vision  Corporation  was  as  of  Februarv,  1950?  A.  As  of 
1950? 

Q.  Yes,  sir,  the  month  of  February,  1950?  A.  What  do 

vou  mean  bv  that  ? 

•  • 

Q.  Do  you  know*  w*hat  kind  of  stock  they  had?  T  am  not 
speaking  of  physical  inventory  now*.  I  am  speaking  of  the 
certificates  of  stock.  Do  you  know  what  kind  they  had?  A. 
I  assumed  it  was  common  stock. 


Mr.  Margiotti :  We  object  and  ask  it  be  stricken  out. 
The  Court :  Yes. 
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Ladies  and  gentlemen  of  the  jury,  that  is  an  assump¬ 
tion  and  conclusion  and  not  the  fact.  You  will  disre¬ 
gard  it. 

The  Witness:  The  only  thing  T  had  known  of  was 
common  stock  with  the  exception  of  what  had  been 
taken  prior  in  [1349]  November. 

By  Mr.  Hantmau. 

i 

Q.  Did  you  ever  have  any  conversation  with  Mr.  Freidus 
as  to  what  stock  issue  of  the  corporation  would  be?  A.  We 
had  agreed  that  they  were  going  to  amend  the  charter  to 
issue  some  preferred  stock  back  in  November. 

Q.  I  show  you  Government’s  Exhibit  26  in  evidence, 
which  is  a  document  dated  September  30, 1949,  and  ask  you 
to  look  at  the  signature  of  Murray  Daniels  on  there  and 
tell  me  if  you  can  identify  it?  A.  Yes. 

Q.  Is  that  your  signature,  sir?  A.  Yes,  it  is. 

Q.  Do  you  recall  when  you  signed  that  agreement?  A. 

This  was  signed  at  the  end  of  November,  approximately. 

Q.  Of  what  year?  A.  Of  1949,  and  T  believe  they  dated 
this  back  some  time  to  September. 

Q.  Do  you  recall  ever  have  a  meeting  with  Mr.  Freidus 
relative  to  endorsing  your  shares  of  common  stock  over  to 
him?  A.  Yes. 

Q.  When  was  that  ?  A.  About  May  1st. 

Q.  Of  what  year?  [1350]  A.  1950. 

Q.  Will  you  tell  us  the  details  of  the  conversation  you  2433 
had,  who  was  there,  and  what  was  said,  as  best  you  recall? 

A.  At  the  time  we  were  called  down  to  a  meeting  and  we 
thought  it  would  be  a  regular  production  meeting. 

Q.  Who  is  “we”?  A.  Mr.  Fein  and  myself. 

Q.  That  is  Mitchell  Fein?  A.  That  is  right.  And  at  the 
time  we  had  gotten  there,  Mr.  Freidus  was  in  the  room 
and  Ted  Schneider,  his  accountant,  and  I  believe  there  was 
an  attornev  by  the  name  of  Harrv  Mandell  in  the  outer 
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office.  They  had  asked  us  to  sign  our  stock  over  to  him 

and  we  had  tried  to  postpone  it - 

Q.  What  if  anything  did  Freidus  say  in  that  connection? 
A.  — for  a  few  days,  so  we  could  have  our  attorneys  or 
something  see  it,  and  Mr.  Freidus  refused.  He  said  we 
were  not  cooperating  with  him,  that  it  had  to  be  signed  that 
night  and  if  it  weren’t  signed  that  night,  he  would  just  close 
the  business. 

Q.  Did  you  sign  whereby  you  would  turn  your  common 
stock  over  that  night?  A.  Due  to  the  pressure,  we  did. 

[1351]  Q.  Do  vou  know  the  defendant  Larrv  Knohl?  A. 
Yes. 

Q.  Did  you  ever  see  him  on  the  premises  of  the  Starrett 
Television  Corporation?  A.  Yes. 

Q.  IVhen  was  that,  sir,  and  how  often  did  you  see  him 
there?  A.  T  probably  saw  him  there  about  a  dozen  times. 

Q.  What  would  he  do  when  he  came  there,  as  you  re¬ 
member  it?  A.  He  was  with  Mr.  Freidus. 

Q.  Can  you  fix  a  period  of  time  over  which  you  saw  Mr. 
Knohl  on  the  premises  of  Starrett  Television  Corporation? 
A.  It  was  many  months  prior  to  my  leaving. 

Mr.  Margiotti :  What  was  that? 

The  Witness:  Many  months  prior  to  my  leaving. 

By  Mr.  Hantman. 


Q.  Can  you  fix  a  period  for  us,  Mr.  Daniels,  a  period  of 
time  as  you  best  recall  ?  A.  I  would  say  somewhere  between 
March  and  June. 

Q.  Of  what  year?  A.  Of  1950. 

Q.  I  show  you  Government’s  Exhibit  15- A  in  evidence, 
Mr.  Daniels,  which  is  a  financial  statement  of  February  28, 
[1352]  1950,  signed  “Mitchell  Fein”  and  ask  you  whether 
you  have  ever  seen  that  document  before  or  one  just  like 
it?  A.  Yes. 
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Q.  Where  was  that,  sir,  and  when?  A.  In  Mr.  Fein’s 
office. 

Q.  Do  you  know  how  Mr.  Fein  came  to  sign  that  docu¬ 
ment?  A.  Mr.  Freidus  had  sent  it  down  to  him  and  asked 
him  to  sign  it. 

Q.  Mr.  Daniels,  do  you  recall  any  meetings  in  which  Mr. 
Freidus  spoke  of  making  donations  to  a  surplus  account? 

A.  Well,  one  going  back  into  November. 

Q.  Will  you  tell  us  who  was  there  and  what  was  Said 
and  what  was  done,  as  you  best  recall  it?  A.  Well,  at  the 
time,  Ted  Schneider  was  there. 

Q.  He  is  of  J.  B.  Kass  &  Company,  the  accountants?  A. 

Yes,  they  are  the  accountants  and  they  were  trying  to  get  2438 
up  a  financial  statement  and  Mr.  Schneider  had  called  Mr. 
Mandell,  who  was  Mr.  Freidus’  lawyer,  and  after  conversa¬ 
tions  on  the  phone,  they  had  arranged  this  paper  that  you 
see  over  here  and  at  that  time  they  had  donated  to  surplus 
a  certain  amount  of  money. 

Q.  Do  you  recall  approximately  how  much  money  Mr. 
Freidus  was  to  donate  to  surplus  as  of  that  time?  A.  About 
$100,000  as  of  that  time. 

[1353]  Q.  Were  there  any  further  donations  to  surplus 
made  by  Mr.  Freidus  as  far  as  vou  know?  A.  No. 

Q.  Did  you  ever  hear  Mr.  Freidus  make  the  statement 
that  he  did  make  further  donations  to  surplus,  that  is,  above 
and  beyond - 


[1358]  By  Mr.  H  ant  man. 

Q.  Mr.  Daniels,  I  want  to  go  back,  if  I  may,  to  the  meet¬ 
ing  of  May  3,  1950,  that  you  attended  along  with  Mr. 
Freidus,  Mr.  Fein,  1  believe  you  said,  Mr.  Daniels,  and  Mr. 
Schneider.  As  far  as  you  can  recall,  sir,  was  there  any 
conversation  at  that  meeting  with  respect  to  donations  to 
surplus  to  be  made  by  Mr.  Freidus?  A.  No,  none  at  all. 
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The  only  thing  that  was  discussed  there  was  the  signing 
over  of  our  papers? 

Q.  By  “papers”  what  do  you  mean  ?  A.  The  stock. 

Q.  You  did  assign  vour  stock  over  that  dav,  did  vou?  A. 
That  is  right 

Mr.  Hantman :  No  further  questions. 

[1359]  Cross-examination  by  Mr.  Williams. 

Q.  Mr.  Daniels,  you  became  President  of  the  Starrett 
Television  Company  right  at  its  very  inception,  did  you 
not?  A.  True. 

Q.  That  was  either  at  the  end  of  1947  or  early  1948,  when 
it  was  called  the  General  Television  Corporation:  is  that 
right?  A.  True. 

Q.  And  you  remained  in  that  position  until  June  of  1950? 
A.  That  is  correct. 

Q.  Now,  you  didn’t  put  any  money  in  the  company  your¬ 
self,  is  that  right?  A.  Not  actual  money.  I  put  in  the  dif¬ 
ference  between  my  salary  and  what  T  should  have  had, 
what  my  income  should  have  been. 

Q.  You  never  advance  any  funds?  A.  Not  in  actual  out¬ 
lay. 

Q.  Neither  did  Fein?  A.  No,  but  Mr.  Fein  was  in  the 
same  category  as  I  was  and  our  difference  of  income  which 
we  considered  an  outlay  of  cash,  of  course,  if  we  would  have 
worked  elsewhere  we  would  have  had  a  greater  income. 

[1360]  Q.  Now,  in  1949,  you  held  49  shares  of  common 
stock,  Mr.  Fein  held  49  shares  of  common  stock,  and  Mr. 
Freidus  had  102  shares;  is  that  right?  A.  That  is  right. 

Q.  Now,  you  recall  that  you  had  a  meeting  in  November 
1949,  at  which  the  loan  account  of  Jacob  Freidus  was  dis¬ 
cussed,  a  meeting  between  you,  Schneider,  Fein  and  Frei¬ 
dus?  A.  I  don’t  know  what  you  mean  by  the  loan  account. 

Q.  Do  you  recall  that  you  held  a  meeting  in  November  of 
1949  with  Mr.  Fein  and  Mr.  Freidus  and  Mr.  Schneider  in 
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which  there  was  a  discussion  about  the  loans  or  the  ad¬ 
vances  that  Mr.  Freidus  had  made  to  the  company.  A.  No. 

Q.  Didn’t  you  just  testify  on  direct  examination  that  such 
a  meeting  was  held  in  November  of  1949  between  you  and 
Schneider  and  Fein  and  Freidus  and  that  at  that  meeting 
a  donation  to  surplus  was  made  and  on  agreement  was  made 
to  issue  preferred  stock?  A.  I  testified  to  the  fact  that  Mr. 
Schneider  spoke  with  Mr.  Mandell  and  this  agreement  was 
dictated  by  Mr.  Mandell  about  Mr.  Schneider. 

Q.  Wasn’t  that  at  a  meeting  in  November?  A.  That  is 
true. 

Q.  And  didn’t  that  agreement  eliminate  the  loans 
[1361]  payable  to  Jacob  Freidus?  A.  They  wanted  us  to 
sign  some  amendment  for  the  issuance  of  preferred  stock 
at  that  time  and  there  was  a  donation - 

Q.  Didn’t  you  sign  as  President  of  the  company  an  agree¬ 
ment  which  has  been  offered  here  in  evidence  as  Govern¬ 
ment  Exhibit  26,  in  which  the  loans  payable  of  Jacob 
Freidus  were  eliminated  as  of  September  30,  1949?  A.  1 
am  not  an  accountant.  I  don’t  know  how  you  go  about  call¬ 
ing  it.  T  know  that  what  T  signed  was  the  donation  to  sur¬ 
plus.  I  don’t  know  what  the  technicalities  of  an  account¬ 
ant’s  terms  would  be. 

Q.  Didn’t  vou  read  this  agreement  before  vou  signed  it? 

A.  Yes. 

Q.  Did  you  understand  what  you  read?  A.  Well,  what¬ 
ever  Mr.  Freidus  would  ask  us  to  sign  at  the  time,  we 
signed.  2445 

Q.  Did  you  read  this  and  understand  it  before  you  signed 
it,  sir?  A.  Yes. 

Q.  As  a  matter  of  fact,  after  you  read  it,  you  wanted 
to  have  an  amendment  added  to  it,  did  vou  not,  because  vou 
didn’t  like  everything  that  was  in  it?  A.  No,  that  is  not  true. 

[1362]  Q.  Wasn’t  that  addition  put  there  at  your  sug¬ 
gestion?  A.  This  addition  over  here  was  put  that  I  had 
never  had  any  stock  from  the  company  or  never  had  an 
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agreement  with  Mr.  Freidus,  and  we  spoke  that  God  forbid 
I  should  die — I  had  an  accident  a  few  days  or  so  before 
that,  a  very  close  call  to  getting  killed — and  I  said  if  I  were 
to  die,  Jack,  no  one  would  ever  know  what  interest  I  had 
here  in  the  company,  and  he  said,  “Well,  if  that  is  the  way 
you  feel  about  it,  you  would  want  something,”  he  had  this 
paper,  and  he  said,  “I  will  write  it  down,”  and  he  wrote 
it  down. 

Q.  Do  you  recall,  as  a  matter  of  fact,  you  didn’t  par¬ 
ticularly  like  the  paragraph  in  this  agreement  wherein  the 
voting  rights  were  given  to  preferred  stock?  A.  I  don’t  un¬ 
derstand  the  difference  between  those  voting  rights.  As  I 

244T  sa'*’  ^  am  no* - 

Q.  You  understood,  did  you  not,  that  as  a  result  of  this 
agreement,  that  the  common  stock  no  longer  had  voting 
rights?  A.  I  knew  that  on  the  bottom  there,  where  he  had 
written  in  his  own  handwriting,  that  it  had  no  voting  rights, 
but  we  had  not  said  anything  about  it. 

Q.  As  a  matter  of  fact,  you  testified  in  your  case  in  New 
York  against  Jacob  Freidus  that  you  gave  up  your  voting 
rights  when  you  signed  this  agreement,  did  you  not? 
[1363]  A.  It  says  there,  he  put  that  down,  at  the  time,  the 
agreement  was  made,  until  Mr.  Freidus  himself  put  it 
down - 

Q.  Let  me  read  to  you  this,  Mr.  Daniels:  Didn’t  you  read 
this  paragraph? 

2448  “We,  the  undersigned,  further  agree  that  the  cer¬ 

tificate  of  incorporation  of  this  corporation  which  pro¬ 
vides  for  200  shares  no  par  value  stock  shall  be 
amended  to  that  the  present  stock  shall  be  reclassified 
into  two  classes  of  stock,  one  classification  shall  consist 
of  200  shares,  no  par  value  preferred  stock,  which  shall 
have  all  the  rights  and  privileges  in  a  prior  distribution 
of  assets,  all  voting  rights  as  well  as  all  managerial 
rights.  The  second  classification  shall  consist  of  200 
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shares  no  par  value  common  stock,  which  common  stock 
shall  participate  only  in  the  distribution  of  dividends 
if - ” 

Didn’t  vou  read  that'?  A.  And  T  still  don’t  understand  com- 
mon  stock  and  par  values  and  things  like  that,  I  am  not  an 
accountant. 

Q.  You  were  President  of  that  company,  weren’t  you?  A. 
I  was  made  President ;  I  know  my  manufacturing  very  well ; 
if  you  ask  me  anything  about  manufacturing,  I  could  tell 
vou  but  I  don’t  know  this. 

Q.  Do  vou  know  what — vou  know  the  difference  is  be- 
tween  stock  which  has  a  voting  right  and  stock  which 
[1364]  doesn’t  have  voting  rights,  don’t  you?  A.  During 
my  entire  time  with  Starrett,  I  never  voted  on  anything  or 
had  anything  to  say. 

Q.  You  are  not  answering  my  question,  Mr.  Daniels.  I 
asked  you  if  you  knew  the  difference  between  stock  that  had 
voting  rights  and  stock  that  didn’t  have  voting  rights?  A. 
1  don’t  know  the  exact  technicalities.  I  know  the  voting 
rights  is  better  than  the  other  stock.  I  don’t  understand 
the  terminology  or  the  technical  things  that  go  along  with  it. 

Q.  You  mean  you  don’t  know  the  difference  between  stock 
that  has  voting  rights  that  permits  the  stockholder  to  vote 
and  the  stock  that  doesn’t  have  voting  rights?  A.  I  said  I 
understand  that  that  has  better  rights  than  the  other,  but  I 
don’t  understand  what  the  technicalities  are,  no. 

Q.  Now,  at  this  same  meeting,  you  entered  into  an  agree¬ 
ment  that  the  charter  would  be  amended  for  the  issuance  of 
preferred  stock  in  the  amount  of  $339,800,  didn’t  you?  A. 
Tf  the  paper  say  that  and  T  signed  it,  that  is  so. 

Q.  Well,  don’t  you  know  independently  of  what  the  paper 
says?  A.  T  signed  any  paper  Mr.  Freidus  gave  me. 

Q.  You  testified  for  three  or  four  hours  in  New 
r  1 365]  York  about  this  transaction  and  it  was  pretty  clear 
in  your  mind  at  the  time  you  were  suing  Mr.  Freidus,  what 
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you  did,  wasn’t  it  ?  A.  First  of  all,  I  didn’t  testify  for  three 
or  four  hours. 

Q.  Didn’t  you  testify  about  this  meeting  when  you  testi¬ 
fied  in  New  York,  in  the  Supreme  Court  in  New  York,  in 
your  law  suit  against  Mr.  Freidus?  A.  I  was  asked  did  I 
sign  those  papers  and  under  the  conditions  that  I  signed 
them  and  I  had  explained  that  the  same  as  I  am  telling  you 
now. 

Q.  Didn’t  you  testify  that  at  this  meeting  there  was  an 
agreement  reached  whereby  Mr.  Freidus  cancelled  out  his 
loans  payable  from  the  company  in  return  for  an  agreement 
to  issue  him  preferred  stock?  A.  All  I  had  testified  at  that 
2453-’  trial  was  the  signing  of  that  paper  and  the  manner  under 
which  it  was  done.  I  did  not  testify  in  any  other  way. 

Q.  Didn’t  you  testify  about  a  donation  to  surplus  made 
at  this  meeting?  A.  I  told  you  that  that  is  what  they  had 
done,  made  a  donation  of  $160,000.  That  is  what  T  said 
then  and  am  saying  now. 

Q.  So  that  when  I  asked  you  a  little  while  ago  preliminary 
to  this  line  of  inquiry  whether  or  not  there  had  [1366]  been 
a  meeting  in  November  of  1949,  in  which  there  was  an  agree¬ 
ment  regarding  Freidus’  loans  payable,  your  answer  is  yes, 
is  that  not —  A.  I  don’t  understand  loans  payable.  I  am 
telling  you  what  the  facts  were,  that  I  did,  and  what  T  know. 
T  don’t  understand  the  accounting  terminologies  of  it. 

Q.  You  didn’t  know  what  loans  payable  meant?  A.  I 
don’t  understand  the  first  thing  of  a  ledger  in  an  accounting 
2-454:  book. 

Q.  You  were  the  President  of  this  company?  A.  Well,  I 
didn’t  handle  the  finances,  I  handled  the  manufacturing  end. 
If  you  ask  me  anything  at  all  about  that,  I  will  answer  it 
for  you. 

Q.  You  didn’t  knowT  w’hat  it  meant  that,  when  a  company 
had  a  loan  payable.  A.  If  you  show  me  a  ledger  I  wouldn’t 
know  one  sheet  from  the  other. 
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Q.  Now,  this  meeting  we  have  been  speaking  of  was  held 
in  November  of  1949,  is  that  right?  A.  1949. 

Q.  And  at  this  same  meeting,  you  as  President  of  the 
corporation  signed  a  certificate  of  amendment  of  the  cor¬ 
porate  charter  along  with  Mitchell  Fein,  did  you  not?  A. 

If  it  is  what  I  signed  on  that  paper,  yes,  otherwise  [1367]  I 
don’t  understand  what  you  are  saying. 

Mr.  Williams :  Mr.  Hantman,  would  you  give  me  the 
certificate  of  amendment  of  incorporation  dated  Novem¬ 
ber  1,  1949? 

By  Mr.  Williams. 

2456 

Q.  T  want  to  hand  you,  sir,  an  exhibit  which  has  been 
marked  Defendant  No.  5  for  Identification,  and  ask  you  if 
on  November  1  you  didn’t  sign  the  original  of  that  paper 
in  which  an  agreement  is  made  to  amend  the  corporate 
charter  of  the  Starrett  Television  Corporation?  A.  If  any 
signature  appears  on  here  I  signed  it.  I  signed  many 
papers  that  T  was  asked  to  sign  by  Mr.  Freidus  or  his  at¬ 
torney. 

Q.  Do  you  recall,  Mr.  Daniels,  that  at  this  meeting  in 
November,  1949,  Mr.  Mandell,  who  was  the  lawyer  for  the 
company  of  which  you  were  President,  dictated  this  agree¬ 
ment  over  the  telephone,  and  I  refer  now  to  Government 
Exhibit  26?  A.  He  dictated  this  to  Schneider. 

Q.  You  recall  that?  A.  Yes.  2457 

Q.  On  the  phone?  A.  This  is  right,  because  my  secre¬ 
tary  typed  this  amendment — typed  this  paper,  I  believe, 
that  was  giving  to  her  by  Ted  Schneider. 

Q.  And  she  typed  it  right  there  while  you  were  in  the 
[1368]  meeting?  A.  Tn  fact,  yes,  and  she  witnessed  it.  Her 
signature  is  on  here. 

Q.  Which  is  her  signature,  sir?  A.  Right  here.  Irene 
Israel. 
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Q.  Now  do  you  recall  that  pursuant  to  that  agreement, 
the  certificate  of  incorporation,  which  I  have  just  handed 
you  a  copy  of,  certificate  of  amendment  of  incorporation, 
was  prepared  and  that  you  signed  that?  A.  Was  prepared 
where  ? 

Q.  By  Mr.  Mandell  ?  A.  At  the  time  I  signed  this? 

Q.  Or  shortly  thereafter?  A.  I  don’t  recall  when  this  was 
prepared  or  signed  but  the  day  this  was  done,  this  1  recall 
very  clearly,  and  I  think  this  was  the  only  thing,  as  far  as 
I  recollect,  that  was  signed  that  day.  I  don’t  recall  this  at 
all. 

Mr.  Williams :  I  think  it  is  important  that  we  get  the 

2459  original  of  that,  Mr.  Hantman,  because  it  bears  the 
date  and  his  signature — November  1, 1949,  and  it  bears 
his  signature. 

Mr.  Hantman :  Yes,  sir,  we  will  concede  that. 

The  Court :  Is  that  a  stipulation  of  record  ? 

Mr.  Hantman :  Yes,  your  Honor. 

Mr.  Williams:  Yes,  sir. 

[1369]  The  Court :  Very  well,  let  it  be  received  as  a 
stipulation  between  counsel. 

By  Mr.  Williams. 

Q.  Now,  between  September  of  1949  and  March  1  of  1950, 
or  that  period  of  five  months,  Mr.  Freidus  was  making  ad¬ 
ditional  advances  to  the  company,  was  he  not?  A.  What  do 

2460  you  mean  by  advances,  was  he  putting  in  money  into  the 
company  ? 

Q.  Yes.  A.  I  assume  so.  I  don’t  know. 

Q.  Well,  you  know  he  was  putting  money  into  the  com¬ 
pany,  don’t  you?  A.  Well,  whatever  moneys  that  had  to  be 
paid,  he  was  the  one  that  would  take  care  of  it,  so  if  they 
were  paid,  either  he  or  the  corporation  put  it  in,  someone 
put  it  in;  I  didn’t. 
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Q.  Do  you  recall  that  Mr.  Freidus  in  fact  from  Septem¬ 
ber  30,  of  1949,  to  February  28,  of  1950,  advanced  to  the 
company  the  sum  of  $269,050  ? 

Mr.  Hantman:  When? 

By  Mr.  Williams. 

Q.  From  September  30,  1949,  to  February  28,  1950?  A. 
I  don’t  know.  If  you  sav  that  is  the  record,  then  that  it 
is.  I  don’t  know  any  amounts. 

Q.  Do  you  remember  that  when  you  were  having  your 
[1370]  negotiations  with  Mr.  Freidus  regarding  the  as¬ 
signment  of  stock  over  to  him,  that  in  connection  -with  that 
he  made  an  agreement  that  he  would  make  another  donation 
to  surplus?  A.  No.  The  only  time  I  knew  of  another  agree¬ 
ment  as  to  donation  was  at  the  trial  we  had  in  the  Supreme 
Court  that  he  stated  that  after  he  had  our  stock  he  was 
donating. 

Mr.  Williams:  Just  a  minute. 

The  Court:  Mr.  Witness,  we  are  up  against  a  prob¬ 
lem  and  I  will  have  to  sustain  your  objection  as  we 
made  at  our  bench  ruling. 

Mr.  Williams:  I  am  asking  you - 

The  Court:  This  is  of  your  own  knowledge,  what 
do  you  know? 

The  Witness:  Repeat  the  question,  please? 

By  Mr.  Williams. 

Q.  My  question  is,  isn’t  it  the  fact  that  at  the  meeting  in 
which  you  assigned  over  your  stock  to  Freidus,  Freidus 
directed  his  accountant  to  make  another  donation  to  sur¬ 
plus  of  the  company?  A.  You  are  talking  now  of  the  May 
3rd  meeting? 
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Q.  Yes,  sir.  A.  The  only  thing  that  took  place  at  the 
May  3rd  meeting  was  the  signing  of  our  stock.  There  was 
nothing  else  talked  about  because  we  didn’t  want  to  sign  it. 

Q.  I  want  to  hand  you  Government  Exhibit  24,  which 
[1371]  is  a  letter  dated  May  3rd  of  1950,  signed  by  Jacob 
Freidus,  and  ask  you  whether  or  not  you  have  seem  that 
letter  prior  to  this  moment?  A.  No. 

Q.  Didn’t  Mr.  Hantman  show  you  that  letter?  A.  This 
particular  one? 

Q.  Yes.  A.  Let  me  read  it  again.  Mr.  Hantman  showed 
me  this  letter  and  I  told  him  the  same  thing  I  am  telling 
you  now,  I  have  never  seen  it. 

2465  Q*  But  >*ou  saw  it  when  Mr.  Hantman  showed  it  to  you? 
A.  When  he  showed  it  to  me  I  told  him  I  had  never  seen  it. 

Q.  Now  have  you  discussed  with  Mitchell  Fein  the  hap¬ 
penings  of  the  meeting  of  May  3rd,  1950? 

Mr.  Hantman:  When? 

By  Mr.  Williams. 

Q.  At  any  time  since  the  meeting?  A.  Oh,  many  times. 

Q.  As  a  matter  of  fact,  you  discussed  that  meeting  with 
him  many  times  when  you  were  preparing  your  law  suit  in 
New  York  against  Starrett  and  Freidus?  A.  Definitely. 

Q.  Have  you  discussed  that  meeting  with  him,  sir,  since 
the  law  suit  in  New  York?  [1372]  A.  That  particular  meet- 

2400  inS? 

Q.  Yes,  sir.  A.  I  think  since  the  law  suit  I  have  only  seen 
Mr.  Fein  twice. 

Q.  Well,  hasn’t  Mr.  Fein  refreshed  your  recollection,  sir, 
as  to  the  agreement  that  was  made  whereby  Freidus  made 
a  donation  to  surplus  at  that  meeting  of  May  3rd  effective 
February  28,  1950?  A.  I  could  tell  you  practically  every¬ 
thing  that  happened  at  that  meeting  without  refreshing  it, 
because  for  me  it  was  a  verv  sad  thine:. 
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Q.  Did  you  know  that  Mr.  Fein  testified  to  that  agree¬ 
ment  in  this  trial?  A.  If  he  did,  T  can’t  speak  for  him  but 
I  can  tell  you  as  far  as  I  know,  we  never  discussed  anything 
about  that  except  the  signing  of  the  papers. 

Q.  You  were  there  at  all  times?  A.  At  the  meeting? 

Q.  Yes.  A.  Yes,  sir. 

Q.  Do  you  recall,  sir,  that  while  you  were  President  of 
this  company,  a  financial  statement  was  prepared  by  the 
J.  B.  Kass  accounting  firm  to  be  effective  as  of  February 
28,  1950?  A.  Say  that  again. 

[1373]  Q.  Do  you  7-ecall  that  while  you  were  President 
of  the  firm,  that  a  financial  statement  was  prepared  by  the 
J.  B.  Kass  accounting  firm,  to  be  effective  February  28,  2468 

1950?  A.  They  prepared  all  our  statements. 

Q.  Do  you  recall  that  George  Kaufman  of  that  office 
worked  on  the  books?  A.  T  don’t  recall  the  various  names 
of  the  people. 

Q.  Do  you  remember  George  Kaufman?  A.  I  don’t  re¬ 
call  the  names.  Tf  I  saw  the  individual,  T  could  tell  you. 

Q.  Do  you  remember  Schneider?  A.  Schneider  I  do. 

Q.  Schneider  as  accountant  for  the  firm,  is  that  right? 

A.  That  is  right. 

Q.  Schneider,  as  a  matter  of  fact,  supervised  all  the  ac¬ 
counting  transactions  of  this  firm?  A.  To  my  knowledge, 
yes. 

Q.  Mr.  Froidus  had  nothing  to  do  with  the  accounting 
end  of  it?  A.  Mr.  Freidus  had  to  do  with  the  financial  end. 

Q.  He  is  not  an  accountant,  is  he,  to  your  knowledge?  A.  2469 
I  don’t  know. 

Q.  Do  you  recall,  sir,  Mr.  Kaufman,  do  you  recall  him 
[1374]  as  being  Mr.  Schneider’s  assistant?  A.  No,  T  don’t. 

Q.  You  don’t  remember  Mr.  Schneider  having  an  as¬ 
sistant?  A.  I  know  there  were  a  number  of  people  with  Mr. 
Schneider  that  worked  on  the  books  but  I  wouldn’t  know 
them  by  name. 
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Q.  Did  you  know  that  George  Kaufman,  in  preparing  the 
statement  of  February  28,  1950,  made  an  entry  on  his  work 
sheets  giving  effect  to  a  contribution  to  donated  surplus 
as  of  February  28,  1950?  A.  I  never  had  any  cause  to  get 
in  with  the  accountants  on  any  of  their  problems  or  what 
they  had  on  there  or  what  they  did.  That  was  strictly  up 
to  Mr.  Freidus  and  the  accountants.  I  never  had  any  work¬ 
ing  knowledge  with  what  they  were  doing  or  how  they  were 
doing  it. 

Q.  So  that  you  never  had  any  discussion  with  Schneider 
or  Kaufman  regarding  the  accounting  entries  made  prepar¬ 
atory  to  the  issuance  of  that  statement  in  question?  A.  I 

2471  wouldn’t  know  what  I  was  talking  about  if  I  were  to  talk 
about  it. 

Mr.  Williams:  I  think  that  is  all,  your  Honor. 

The  Court :  Very  well.  Any  questions  on  behalf  of 
Mr.  Knohl? 

[1375]  Mr.  Margiotti:  Yes,  your  Honor. 

Cross-examination  by  Mr.  Margiotti. 

Q.  Mr.  Daniels,  when  you  were  the  President  of  Starrett 
Television  or  its  predecessor  in  name  until  June,  1950,  is 
that  right  ?  A.  Yes. 

Q.  And  you  said  Mr.  Freidus  made  you  President ;  is  that 
right?  A.  That  is  right. 

Q.  How  did  he  make  you  President?  How  did  he  go 

2472  about  it?  A.  He  sent  up  some  papers  for  me  to  sign  and  I 
signed  them. 

Q.  Did  you  attend  any  meetings  of  the  Board  of  Directors 
thereafter?  A.  Never  had  any  meetings  at  all. 

Q.  Although  you  were  the  President  of  the  company,  you 
were  never  present  at  a  meeting  of  the  Board  of  Directors, 
were  you?  A.  I  never  had  any  kind  of  a  meeting. 

Q.  Have  you  see  the  minutes  of  this  company  while  you 
were  president  ?  A.  Never. 
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Q.  Were  they  never  presented  to  you?  [1376]  A.  No,  the 
only  time  I  had  ever  seen  the  minutes  is  right  before  I  had 
left  the  organization.  1  had  seen  a  few  books  on  the  desk 
of  Mr.  Freidus’  secretary  while  they  were  closed.  It  said 
"‘minutes”  or  something  on  it ;  otherwise,  I  had  never  seen 
what  was  in  it. 

Q.  Did  you  glance  through  the  minutes?  A.  No,  I 
wouldn’t  go  to  anybody’s  desk  and  look  at  it. 

Q.  During  the  time,  then,  that  you  were  president,  did 
your  duties  confine  you  to  the  manufacturing  end  of  the 
company,  the  operating  end?  A.  That  is  right. 

Q.  You  say  Mr.  Freidus  had  charge  of  the  finances?  A. 

That  is  right.  2474 

Q.  Did  anybody  else  have  charge  of  the  finances  except 
Mr.  Freidus?  A.  I  don’t  understand  what  you  mean  by 
that? 

Q.  What  is  that?  A.  I  say,  I  don’t  understand  what  you 
mean  by  that. 

Q.  Well,  you  said  that  Mr.  Freidus  had  charge  of  the 
finances.  A.  That  is  right. 

Q.  Now,  did  any  other  person  have  anything  to  do  with 
the  finances  in  addition  to  Mr.  Freidus?  A.  You  mean,  his 
bookkeepers  ? 

Q.  In  charge  of  finances?  [1377]  A.  The  only  thing  I 
know%  that  if  his  bookkeepers  needed  money  they  would 
call  him  and  it  w’as  taken  care  of. 

Q.  They  w’ould  call  him,  and  how*  wTas  it  taken  care  of? 

A.  T  don’t  know.  2475 

Q.  Well,  if  it  w’as  taken  care  of  what  do  you  mean  by 
“taken  care  of”?  A.  Well,  if  T  w’ent  to  the  Bookkeeping 
Department  and  complained  about  people  not  being  paid 
they  said  to  me  they  would  call  Mr.  Freidus  and  see  that  it 
w’as  taken  care  of.  That  is  what  I  am  saying. 

Q.  In  other  words,  they  called  Mr.  Freidus  and  he  got  to 
put  in  the  money?  A.  I  don’t  knowr  how  it  worked. 
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Q.  Well,  you  didn’t  think  taking  care  of  a  bill  would  come 
from  the  sky,  did  you?  A.  I  don’t  know  what  the  operation 
was  or  how  much  money  the  corporation  has  or  what  he  has. 

Q.  At  any  rate,  you  said  you  saw  Mr.  Knohl  there?  A. 
Yes. 

Q.  About  a  dozen  times,  and  that  was  several  months  be¬ 
fore  you  left?  A.  Yes. 

Q.  That  was  several  months  before  June  5,  1950?  A. 
That  is  right. 

Q.  Is  that  right?  [1378]  A.  That  is  right. 

Q.  And  each  time  you  saw  him,  he  was  with  Mr.  Freidus? 
A.  That  is  right. 

Q.  You  don’t  know  what  he  was  doing  with  Mr.  Freidus? 
A.  No.  I  don’t. 

Q.  You  don’t  know  what  they  conversed  about?  I  say, 
vou  don’t  know  what  thev  conversed  about?  A.  No,  with  the 
exception  of - 

Q.  If  you  know  I  want  you  to  say  so  but  if  you  don’t 
know,  T  don’t  want  you  to  guess. 

Mr.  Hantman :  The  witness  was  giving  an  answer. 
Mr.  Margiotti:  That  is  all  right,  I  have  a  right  to 
tell  him  not  to  guess. 


2478 


By  Mr.  Margiotti. 

Q.  Do  you  know  of  any  conversation  between  Mr.  Freidus 
and  Mr.  Knohl?  A.  I  only  know  of  one  conversation  in 
which  they  were  shouting,  that  everybody  in  the  plant 
heard. 

Q.  You  heard  some  shouting.  Well,  outside  of  the  shout¬ 
ing,  if  everybody  heard  it,  did  you  hear  it?  A.  Yes. 

Q.  What  did  they  shout  about? 

Mr.  Hantman :  Go  ahead ;  give  him  the  answer. 

Mr.  Williams :  Wait  a  minute.  I  object  to  this. 


* 
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[1380]  By  Mr.  Margiotti. 

Q.  Daring  the  time  you  were  there  and  you  say  you  saw 
Mr.  Knohl  and  Mr.  Freidus  together,  did  you  at  any  time 
hear  them  talk  about  the  operation  of  the  plant?  A.  No. 

Q.  Did  Mr.  Knohl  have  anything  to  do  with  the  opera¬ 
tion  of  the  plant?  A.  To  my  knowledge - 

Q.  You  were  President.  A.  To  my  knowledge,  Mr.  Knohl 
had  nothing  to  do  with  it. 

Q.  Was  he  a  Director?  A.  Not  that  I  know. 

Q.  Was  he  a  stockholder?  A.  Not  that  I  know. 

Q.  Prior  to  the  statement  signed  by  Mr.  Fein,  did  you 
have  knowledge  that  Mitchell  Fein  on  the  28th  day  of  njon 
[1381]  October,  1949,  issued  to  Dun  &  Bradstreet  a  financial 
statement?  A.  Would  you  repeat  that,  please? 

Q.  Did  you  have  knowledge  of  a  financial  statement  is¬ 
sued  by  Mitchell  Fein  to  Dun  &  Bradstreet  on  October  28, 

1949,  giving  the  financial  condition  as  of  September  30, 

1949?  A.  Did  T  have  knowledge  of  him  giving  that  partic¬ 
ular  statement? 

Q.  Yes.  A.  T  don’t  know  about  him  giving  one  to  Dun  & 
Bradstreet.  ! 

Q.  Do  you  know  of  him  giving  any  statement  to  Dun  & 
Bradstreet?  A.  T  know  that  the  National  Credit  Office  had 
requested  one  and  I  had  thought  that  he  had  given  one  to 
the  National  Credit  Office.  ■ 

Q.  Was  that  done  with  your  permission?  A.  I  had  asked 
Mr.  Fein  to  see  that  the  statement  of  some  kind  was  issued  2481 
to  the  Credit  Office  because  we  were  having  considerable 
problems  in  getting  materials  in.  Tn  fact,  we  were  put  on 
a  C.O.D.  basis. 

Q.  Tn  other  words,  it  was  at  your  direction?  A.  Pardon 
me? 

Q.  The  statement  that  was  given  out  was  at  your 
direction?  [1382]  A.  Tt  was  requested  of  me. 
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Q.  And  you  gave  Mr.  Fein  directions  to  issue  it  because 
he  was  the  Treasurer  of  the  company?  A.  I  don’t  know 
whether  he  was  the  Treasurer  or  not.  I  think — I  thought 
you  got  it  reversed. 

Q.  I  am  going  to  show’  you  defendant’s  Exhibit  2 — this 
is  Knohl’s  Exhibit  8.  Did  vou  ever  see  that  statement  be- 
fore?  A.  This  particular  one? 

Q.  Or  one  like  it?  A.  If  you  showed  me  an  exact  copy  of 
something  T  had  seen,  I  don’t  know’  statements,  and  if  you 
mixed  up  these  numbers,  I  wouldn’t  know’  what  you  are  talk¬ 
ing  about. 

Q.  Look  over  that  statement.  A.  There  is  no  sense  of  me 
24gg  reading  it  over. 

Mr.  Hantman:  T  think  there  is  some  confusion.  I 
think  Mr.  Margiotti’s  question  was  with  reference  to 
Dun  &  Bradstreet.  I  think  the  witness  testified  about 
one  that  w’as  given  to  the  N.  C.  0.,  National  Credit 
Office,  and  T  think  they  are  tw’o  completely  different 
statements. 

Mr.  Margiotti:  I  understood  they  w’ere  the  same.  I 
will  ask  the  witness.  I  don’t  know. 

By  Mr.  Margiotti. 

Q.  Mr.  Daniels,  look  at  that  statement,  please.  Look  at 
the  figures  on  that  statement.  [1383]  A.  I  don’t  understand 
2484  figures. 

Q.  You  don’t  understand  figures.  A.  Not  on  a  statement, 
No.  1  am  being  honest  with  you. 

Q.  Do  you  understand  a  statement?  A.  No.  If  you  asked 
me  something  in  my  field,  of  production,  I  will  tell  you. 

Q.  Well,  will  you  look  it  over?  A.  I  am  looking  at  it  but 
it  don’t  mean  anything  to  me. 

Q.  Did  you  ever  have  knowiedge  that  that  statement  was 
issued  by  Mitchell  Fein  to  Dun  &  Bradstreet  w’hile  you  were 
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President?  A.  I  haven’t  got  the  slight  idea  of  what  is  on 
here  so  how  could  I  say?  If  you  show  me  a  copy  of  a  paper 
that  I  have  seen  in  the  company,  I  will  tell  you,  but  these 
figures  don’t  mean  anything  to  me. 

Q.  You  have  looked  at  the  statement,  have  you?  A.  That 
is  right,  and  the  figures  don’t  mean  anything  to  me. 

Q.  You  have  never  seen  those  figures  before?  A.  No.  If 
you  will  refresh  my  memory  with  a  statement  that  I  have 
seen  or  something  with  figures  that  I  can  recall  seeing,  but 
that  is  a  different  thing. 

[1384]  Q.  Have  you  got  a  statement?  A.  No,  I  don’t 
have  any. 

Q.  What  statement  did  you  see  of  figures?  A.  Well,  if  2486 
you  are  showing  me  this  one  I  did  see  this  one.  If  you  show 
me  something  I  have  seen  I  will  recall  it. 

Q.  When  you  say  “this  one”  you  are  talking  about  Ex¬ 
hibit  15-A ;  is  that  right?  A.  Or  any  one  that  you  will  show 
me  that  I  may  have  seen,  I  can  tell  it  by  its  physical  appear¬ 
ance. 

Q.  You  have  seen  this  statement  before?  A.  This  par¬ 
ticular  one,  yes. 

Q.  When  did  you  first  see  it?  A.  I  haven’t  the  slightest 
idea.  i 

Q.  You  have  some  recollection,  do  you  not?  A.  No,  be¬ 
cause  I  could  tell  if  I  did  see  it  or  didn’t  see  it  but  I  couldn’t 
tell  you  about  when  I  did  see  it  because  the  figures  don’t 
mean  anything  to  me.  If  there  is  something  left  an  impres¬ 
sion  in  my  memory  I  could  tell  it  to  you  but  those  figures  2487 
never  made  an  impression  on  me. 

Q.  All  right,  you  saw  this  statement;  you  have  just  said 
that?  A.  That  is  right.  • 

Q.  Will  you  tell  me  whether  you  saw  it  before  you 
[1385]  left  the  employment  of  Starrett  Television  Com¬ 
pany?  A.  Oh,  yes. 

Q.  You  saw  it  then.  And  who  showed  it  to  you?  A.  I 
would  have  seen  it  on  Mr.  Fein’s  desk. 
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Q.  On  Mr.  Fein’s  desk.  Did  you  discuss  it  with  him?  A. 
No. 

Q.  Did  you  look  it  over?  A.  I  am  trying  to  tell  you  that 
I  do  not  understand  a  statement.  I  wouldn’t  know  what  I 
was  looking  at  or  discussing  with  anyone. 

Q.  Well,  did  you  look  it  over?  A.  I  glanced  at  it  just 
like - 

Q.  How  much  education  have  you  had?  A.  About  two 
years  high  school. 

Q.  Two  years  of  high  school  and  you  don’t  understand 
figures?  A.  Not  a  statement.  There  is  a  difference  between 
figures  and  a  statement. 

Q.  Well,  if  a  statement  gives  the  capital  stock  would  you 
understand  that?  A.  Pardon  me? 

Q.  If  a  statement  gives  the  number  of  shares,  you  would 
understand  that?  [1386]  A.  I  understand  how  many  num¬ 
bers  of  shares  of  stock  would  be  what  but  I  don’t  understand 
the  values. 

Q.  And  if  the  statement  gave  the  capital  of  the  preferred 
stock  you  would  understand  that,  too?  A.  I  don’t  under¬ 
stand  preferred  stock  or  regular  stock  or  the  figures  on  any 
statement. 

Q.  Now,  as  I  understand  it,  I  am  going  to  show  you  this 
statement  again,  although  you  saw  this  with  Fein  and  you 
know  nothing  about  it,  you  didn’t  inquire  of  Mitchell  Fein 
as  to  what  it  meant,  did  you?  A.  No.  All  I  would  be  in¬ 
terested  if  the  statement  is  a  good  one  or  a  bad  one. 

Q.  And  I  thought  you  didn’t  understand  figures:  how 
would  you  know  whether  it  was  good  or  bad?  A.  T  don’t — 
I  am  told  by  Ted  Schneider  at  the  time  this  was  given  out 
that  the  statement  was  a  fairly  good  statement. 

Q.  I  am  not  asking  what  somebody  else  told  you.  A.  That 
is  the  only  way  you  asked  me,  how  I  know  about  it,  and  I 
am  telling  you,  Mr.  Schneider  told  me  the  statement  was  a 
good  one. 
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Q.  Did  you  look  at  the  statement?  A.  I  don’t  understand 
what  I  would  he  reading  here,  if  I  looked  it  over,  I - 

Q.  Let  me  ask  you  this:  Would  you  understand  what 
[1387]  cash  on  hand  would  mean?  A.  Yes. 

Q.  You  w’ould  understand  that?  A.  Yes. 

Q.  Would  vou  understand  what  receivables  mean?  A. 

Yes. 

Q.  Would  you  understand  that?  A.  That  is  right. 

Q.  Would  you  understand  what  “due  from  the  United 
States  Government  Tax  Refund”  meant?  A.  Yes,  but  you 
are  taking  the  individual  things,  but  taking  the  overall  com¬ 
pilation  of  that  particular  thing  there,  I  do  not  understand. 

Q.  We  will  come  to  that.  Whenever  there  is  something  2492 
you  don’t  understand,  we  will  take  that  into  consideration. 
Advances  to  salesmen,  you  would  understand  that,  wouldn’t 
you?  A.  True. 

Q.  And  you  vrould  understand  “merchandise  inventory”, 
wouldn’t  you?  A.  That  is  right. 

Q.  And  you  would  understand  machinery  and  equipment, 
wouldn’t  you?  A.  That  is  right. 

Q.  And  you  would  understand  furniture  and  fixtures, 

[1388]  wouldn’t  you?  A.  That  is  right. 

Q.  And  you  would  understand  fixed  assets,  wouldn’t 
vou?  A.  That  is  what  I  wouldn’t  understand,  how  thev 
would  proportion  that  or  what  they  would  do  with  it  or  how 
thev  would  write  it  down. 

Q.  All  right,  fixed  assets  you  wouldn’t  understand.  You 
would  understand  what  security  deposits  were  ?  A.  I  would  2493 
question  that. 

Q.  You  would  question  that.  Would  you  understand 
what  unexpired  insurance  is?  A.  T  wouldn’t  know  how  they 
would  write  it  up. 

Q.  Well,  would  you  understand  that?  A.  I  assumed  if 
they  would  cancel  that  they  would  get  something  back  on  it. 

Q.  Organization  expenses,  you  would  understand  that? 

A.  E  wouldn’t  know  how  it  is  applied,  though. 
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Q.  But  you  would  understand  what  it  meant?  A.  But  I 
still  wouldn’t  know  liow  it  is  applied. 

Q.  But  you  could  have  asked  Mr.  Fein,  couldn’t  you? 

The  Court :  That  is  an  argumentative  question ;  you 
don’t  have  to  answer  that. 

By  Mr.  Margiotti. 

Q.  You  could  have  asked  Mr.  Fein  if  you  didn’t  [1389] 
understand? 

The  Court :  It  is  the  same  question.  You  don’t  have 

2495  to  ans,vver  that. 

By  Mr.  Margiotti. 

Q.  Did  you  understand  what  was  meant  by  Federal,  State 
and  City  taxes?  A.  I  know  they  are  taxes  but  I  still  don’t 
know  how  they  are  applied  today,  even. 

Q.  I  am  not  asking  you  how  they  are  applied.  I  am  ask¬ 
ing  you  if  you  know  what  is  meant  by  “Federal,  State” — 
A.  I  know  what  the  word  means  but  I  wouldn’t  know  what 
the  clause  itself  meant.  If  you  gave  me  something  and  said, 
is  this  Federal,  State  or  something  tax,  I  wouldn’t  know 
to  say  yes  or  no.  I  know  what  the  word  means. 

Q.  When  you  saw  this  statement  before  you  left  the  em¬ 
ployment  of  the  Starrett  Television  Company  did  you  at 

2496  any  time  ask  Mr.  Fein  to  explain  the  statement  to  you,  your 
part  of  it?  A.  No,  I  asked  Mr.  Schneider  how  the  statement 
was  and  he  said  it  is  a  good  one. 

Mr.  Margiotti:  If  the  Court  please,  I  will  ask  the 
last  part  of  his  answer  be  stricken  out  because  it  is  not 
responsive. 

The  Court :  Yes,  I  sustain  vou. 
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[1390]  By  Mr.  Margiotti. 

Q.  How  many  times  did  you  see  this  statement  before  you 
left  the  Starrett  Television?  A.  Pardon  me? 

Q.  How  manv  times  did  vou  see  this  statement?  A.  That 
particular  one? 

Q.  Yes.  A.  I  may  have  seen  it  once  or  twice. 

Q.  Not  necessarily  the  same  one  but  a  copy.  A  few  times. 
Q.  A  few  times.  And  you  do  not  recall  ever  seeing  de¬ 
fendants’  Exhibit  2,  No.  2,  Exhibit  8?  A.  I  couldn’t  have 
seen  that.  That  is  a  statement  put  out  by  Dun  &  Bradstreet. 
It  didn’t  come  to  my  attention. 

Q.  You  have  never  seen  this?  A.  I  never  saw  that  par¬ 
ticular  paper. 

Q.  Did  you  ever  see  a  statement  that  was  furnished  by 
Mitchell  Fein  to  Dun  &•  Bradstreet?  A.  I  wouldn’t  know 
who  he  would  give  it  to. 

Q.'  Under  the  arrangement  in  that  office,  would  Mitchell 
Fein  give  out  statements  without  consulting  you  as  Presi¬ 
dent?  A.  He  wouldn’t  consult  me  at  all.  He  would  con¬ 
sult  Mr.  Freidus.  I  would  have  no  authoritv  to  issue  anv 

«  • 

statement. 

[1391]  Q.  You  said  you  had  a  law  suit  in  New*  York 
against  Mr.  Freidus?  A.  That  is  right. 

Q.  And  you  lost  that  law  suit  eventually?  A.  That  is 
right. 

Q.  And  you  have  been  sore  at  Freidus  ever  since,  haven’t 
vou?  A.  I  wouldn’t  sav  I  love  him  but  I  wouldn’t  hold  anv- 

•  •r  * 

thing  as  to  what  I  say  as  being  truthful  or  untruthful.  I 
believe  that  he  did  me  a  great  injustice,  T  have  lost  consider¬ 
able  money  because  of  it. 

Mr.  Margiotti :  We  ask  that  that  be  stricken  as  not 
responsive. 

The  Court:  No,  I  fear  it  is  responsive.  The  broad 
question  is,  did  he  hold  a  grudge. 
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2501 


Mr.  Hitz:  Excuse  me,  sir,  have  you  finished  your 
answer? 

The  Witness :  I  haven’t. 

Mr.  Hitz :  Please  do. 

The  Witness :  T  feel  that  he  has  done  me  a  great  in¬ 
justice.  He  has  cost  me  considerable  money.  He  has 
hurt  my  reputation  terrifically,  but  in  my  testimony 
that  I  am  giving  you,  I  am  giving  you  the  truth.  I  am 
not  holding  a  grudge  against  him  in  that  way.  I 
wouldn’t  say  I  consider  him  a  personal  friend  of  mine 
or  that  T  would  invite  him  to  |T392]  my  home  as  a 
friend.  I  think  he  is  certainly  considerably  that  way 

but  in  anv  deals  vou  ask  me  to  answer  honestlv  to  vou  T 
*  •  •  •» 

will  give  you  an  honest  answer. 

Mr.  Margiotti :  Have  you  ever  spoken  to  him  since 
that  trial?  A.  I  didn’t  speak  to  him  at  the  trial  either. 
Mr.  Williams:  T  object  to  that. 

The  Court :  He  said  he  never  spoke  to  him ;  T  will  let 
the  record  stand.  T  will  overrule  the  objection. 
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By  Mr.  Margiotti. 

Q.  At  any  rate,  this  dispute  that  you  had  with  Mr. 
Freidus  concerning  stock  was  finallv  decided  bv  the  highest 
court  of  appeals  of  the  State  of  New  York  against  you, 
wasn’t  it?  A.  Yes. 

Mr.  Margiotti:  That  is  all. 


,[1395]  Murray  Daniels  recalled  as  a  witness  for  and  on 
behalf  of  the  Government,  having  been  previously  duly 
sworn,  was  further  examined  and  testified  as  follows: 


[1396]  Further  cross-examination  by  Mr.  Williams. 

Q.  Mr.  Daniels,  are  you  the  same  Murray  Daniels  who  is 
under  indictment  in  New  York  for  subornation  of  perjury? 
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A.  I  am  the  same  Murray  Daniels  in  which  the  United  States 
Attorney  has  issued  the  indictment  dismissed  against  me. 

Q.  How  long  have  you  been  under  indictment,  sir?  A. 

This  goes  back  to  about  seven  or  eight  years. 

Q.  Are  you  not  still  under  indictment  at  this  time?  A. 

Yes,  but  I  sav  the  United  States  Attornev’s  office  has  issued 
that  it  will  be  dismissed. 

Q.  Didn’t  you  just  not  say  a  moment  ago  that  he  had  dis¬ 
missed  it  against  you?  A.  No,  no ;  I  say  that  it  is  being  dis¬ 
missed. 

Q.  When  were  you  indicted?  A.  Oh,  about  1947. 

Q.  And  you  have  been  under  indictment  for  subornation 
or  perjury  all  this  time,  is  that  right,  and  perjury?  A.  That  2504 
is  what  they  had  claimed,  but  I  am  being  dismissed. 

Q.  You  are  going  to  be  dismissed  after  next  week;  is  it, 
or  when  is  it?  A.  It  has  been  promised  through  my  attor¬ 
neys  that  the  United  States  Attorney’s  office - 

[1397]  Q.  You  have  been  promised  by  United  States  At¬ 
torney?  A.  That  is  right. 

Q.  That  your  indictment  will  be  dismissed?  A.  That  is 
right.  Nothing  has  been  done  all  those  years. 

Redirect  examination  by  Mr.  Hantman. 

Q.  Mr.  Daniels,  this  indictment  that  Mr.  Williams  just 
asked  you  about  has  nothing  to  do  with  this  case,  does  it? 

A.  No,  absolutely  nothing. 

Q.  Are  the  parties  the  same  or  different  in  the  case  in  2505 
which  you  are  involved?  A.  Completely  different. 

Q.  And  you  said  you  were  promised  a  dismissal  by  the 
United  States  Attorney,  sir.  Which  United  States  Attor¬ 
ney?  A.  Mr.  McCauley. 

Q.  In  New  York?  A.  In  New  York. 

Q.  When  do  you  recall  that  promise  was  made  to  you  or 
that  statement  was  made  to  you?  A.  Oh,  this  goes  back 
quite  a  number  of  years,  and  it  is  in  the  records  of  the  Na¬ 
tional  Credit  Office,  also. 
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[1398]  Q.  Was  it  before  or  after  your  testimony  as  a  wit¬ 
ness  before  the  Grand  Jury?  A.  Many  years  ago,  before 
my  testimony. 

Mr.  Hantman:  No  further  questions. 

Re  cross-examination  by  Mr.  Williams. 

Q.  They  made  a  promise  to  you  years  ago  that  your  in¬ 
dictment  would  be  dismissed,  but  they  haven’t  dismissed  it 
yet;  is  that  right?  A.  That  is  right. 

The  Court :  You  mav  be  finally  excused,  and  vou  are 
2507  free  to  go. 

(Witness  excused.) 

Mr.  Hitz:  Call  Mr.  Saunderson. 

Thereupon  Percy  Saunderson  called  as  a  witness  for  and 
on  behalf  of  the  Government,  having  been  first  duly  sworn, 
was  examined  and  testified  as  follows : 

Direct  examination  by  Mr.  Hitz. 

Q.  Give  your  full  name,  please,  Mr.  Saunderson.  A. 
Percv  Saunderson. 

4> 

Q.  Where  do  you  live?  A.  410  Fairview  Avenue,  Fort 
Lane,  New  Jersey. 

[1399]  Q.  What  is  your  occupation  now?  A.  Assistant 
0  Purchasing  Agent. 

Q.  With  what  concern  ?  A.  The  Andrea  Radio  Company. 
Q.  A-n-d-r-e-a?  A.  Right. 

Q.  Where  are  they  located?  A.  2701  Bridge  Plaza  North, 
Long  Island  City,  New*  York. 

Q.  Did  you  ever  work  for  the  Starrett  Television  Com¬ 
pany  in  New  York?  A.  I  did. 

Q.  When  did  you  commence  work  with  them?  A.  About 
June  of  1949. 
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Q.  Were  they  then  known  as  Starrett?  A.  Yes,  they  were. 

Q.  Mr.  Freidus  was  already  in  the  company  then,  was  he? 

A.  No,  he  wasn’t. 

Q.  When  did  he  come  with  respect  to  when  you  went 
there?  A.  As  far  as  I  can  remember  it  would  be  about 
January,  1950. 

Q.  How  Ion"  did  you  work  for  Starrett  Television?  A. 

Three  years. 

[1400]  Q.  What  were  your  duties  there?  A.  Purchasing 
Agent. 

Q.  Will  you  describe  just  very  briefly  what  that  means? 

A.  I  would  have  to  procure  all  the  material  required  to  go 
into  the  television  sets  to  make  them.  2510 

Q.  I  think  the  company  was  making  completed  sets  for 
the  market,  is  that  correct?  A.  That  is  right. 

Q.  Would  you  deal  with  the  supplier  of  parts  for  the 
manufacturing  of  television  sets?  A.  Oh,  yes. 

Q.  Would  yon  place  orders  with  the  suppliers?  A.  Yes. 

Q.  Would  you  in  doing  that  have  to  negotiate  the  terms 
upon  which  they  would  supply  the  parts?  A.  Very  definitely. 

Q.  Beg  pardon?  A.  Yes. 

Q.  In  that  capacity,  did  you  ever  have  to  handle  any 
financial  statements  representing  the  condition  of  the  Star¬ 
rett  Company?  A.  Yes. 

Q.  About  how’  many  different  financial  statements  did  you 
handle  as  Purchasing  Agent  or  parts?  [1401]  A.  Over 
half  a  dozen  in  the  period  T  was  there. 

Q.  Do  you  recall  a  time  in  May,  1950,  when  a  financial  2511 
statement  was  provided  to  you  on  what  they  call  a  ditto 
means  of  duplication.  A.  Yes. 

Q.  Having  in  mind  that  date  in  1950  tell  us,  before  then, 
had  you  handled  other  financial  statements  of  Starrett  in 
your  position  of  Purchasing  Agent  of  parts?  A.  Yes. 

Q.  Who  supplied  you  with  those  earlier  statements?  A. 
Normally  they  would  go  through  Mitchell  Fein’s  secretary. 
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Q.  You  say  go  through  here.  Would  you  have  more  than 
one  copy  of  those  earlier  statements?  A.  Oh  yes,  I  would 
keep  twenty  or  thirty  in  my  desk  at  all  times. 

Q.  What  use  would  you  make  of  them,  Mr.  Saunderson? 
A.  They  would  he  sent  out  with  the  purchase  order  to  peo¬ 
ple  with  whom  we  had  not  done  business  with  before  in 
order  to  establish  a  credit  rating. 

Q.  Did  some  of  the  suppliers  whom  you  had  done  busi¬ 
ness  with  require  you  to  offer  them  and  to  inspect  credit 
statements?  A.  Yes,  they  did. 

[1402]  Q.  Did  you  give  some  of  the  old  suppliers,  so  to 
speak,  some  of  the  earlier  financial  statements  than  the 
25^3  May,  1950? 

Mr.  Williams:  If  the  Court  please,  Mr.  Hitz  is  un¬ 
consciously  leading  this  witness. 

The  Court:  Yes,  I  think  the  last  question  is  am¬ 
biguous.  It  doesn’t  give  us  dates.  It  says  “old  cred¬ 
itors”  and  “new  statements”.  I  don’t  know  what  that 
means. 

By  Mr.  Hitz. 

Q.  You  received  a  statement  on  ditto  paper  in  May,  1950, 
correct  ?  A.  Correct. 

Q.  Earlier  than  that,  you  had  handled  several  other  state¬ 
ments,  had  you?  A.  Yes. 

Q.  Now,  I  am  asking  this  question:  As  to  those  earlier 
25^4  statements,  did  you  or  did  you  not  supply  them  to  old  as 
well  as  new  suppliers  of  parts?  A.  Yes,  sir. 

Q.  Did  you  deal  with  the  suppliers  of  parts  prior  to  May, 
1950,  on  a  C.  0.  D.  or  a  credit  basis,  or  both?  A.  Both. 

Q.  Was  there  ever  a  time  prior  to  1950  in  the  month  of 
May  when  most  of  your  orders  to  suppliers  were  put  upon 
a  C.  O.  D.  basis? 

[1403]  Mr.  Williams:  I  think  Mr.  Hitz  is  leading 
this  witness  openly. 
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The  Court:  Yes.  Was  there  any  change  that  oc¬ 
curred  between  cash  and  credit  about  the  time  Mr.  Hitz 
directed  your  attention? 

The  Witness :  Yes. 

The  Court:  What  was  the  change? 

The  Witness:  The  financial  condition  went  worse 
and  more  suppliers  demanded  later  statements. 

By  Mr.  Hitz. 


Q.  Can  you  tell  us  approximately  when  that  was?  A. 
From  January  on. 

Q.  Of  what  year?  A.  1950. 

Q.  Prior  to  the  time  that  you  were  given  the  statement 
which  we  have  described  here,  and  you  say  in  May  1950, 
had  you  received  any  notice  that  it  was  going  to  be  given 
to  you?  A.  Yes.  I  had  asked  repeatedly  when  were  to  get 
a  new  one  because  the  old  one  was  becoming  no  longer  ac¬ 
ceptable.  I  was  told  it  would  be  out  within  two  or  three 
weeks. 


Q.  So  you  were  anticipating  this  statement  two  or  three 
weeks  before  you  received  it  ?  A.  Oh,  yes. 

[1404]  Q.  Who  gave  you  the  advice  that  it  was  ready, 
when  it  was  ready,  Mr.  Saunderson?  A.  I  think  actually 
Mitchell  Fein. 


Q.  With  respect  to  this  statement,  and  I  would  like  to 
show  you  an  exhibit  we  have  in  our  case,  it  is  in  evidence  and 
it  is  No.  15-A  to  IT.  S.,  Mr.  Saunderson;  first  I  will  ask  you, 
can  you  identify  that  financial  statement?  A.  Yes. 

Q.  Is  that  or  is  that  not  the  statement  that  you  say  you 
got  in  May,  1950?  A.  That  is  the  one. 

Q.  And  it  bears  the  date  at  the  bottom  of  May  4th  and 
purports  to  speak  as  of  February  28,  both  1950;  is  that 
correct,  sir?  A.  Correct. 

Q.  Now,  where,  Mr.  Saunderson,  were  the  copies  of  that 
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financial  statement  kept  ?  A.  They  were  kept  in  the  bottom 
drawer  of  Eleanor  Harris’  desk. 

Q.  Were  you  given  any  copies  of  that  statement?  A.  No. 

Q.  At  that  time  were  you  still  Purchasing  Agent  for  parts 
for  the  manufacturing  of  television  sets  by  Starrett.'  A. 
Yes,  1  was. 

Q.  Was  that  the  same  or  a  different  position  than  you 
[1405]  had  had  earlier  when  you  were  using  those  other 
statements  in  that  way?  A.  It  was  different. 

Q.  It  was  a  different  situation  you  were  in?  A.  No,  I 
was  in  the  same  situation. 

Q.  You  were  in  the  same  situation?  A.  Yes. 

9519  Q-  Were  you  still  purchasing  from  suppliers  of  parts? 
A.  Yes. 

Q.  Did  you  ever  give  any  of  these  financial  statements 
dated  May  4, 1950,  to  any  suppliers  of  parts?  A.  As  far  as 
I  can  recall,  I  gave  out  about  five. 

Q.  Were  those  suppliers  to  whom  you  gave  this  May  4th 
financial  statement  old  suppliers  of  parts,  or  new  ones?  A. 
New. 

Q.  How  did  you  get  the  approximately  five  copies  that 
you  say  you  did  give  to  those  suppliers?  A.  T  went  to 
Eleanor  Harris  and  asked  her  for  it. 

Q.  Did  she  give  you  them?  A.  Yes. 

Q.  Did  she  ever  refuse  to  give  you  any  statements  of  May 
4th? 

2520  Mr.  Williams:  T  object  to  any  conversation  he  had 

with  Miss  Harris. 

The  Court :  Yes,  T  sustain  you  on  that. 

[1406]  By  Mr.  Hits, 

Q.  Approximately  how  many  copies,  to  your  knowledge, 
were  made  of  the  May  4,  1950  financial  statement,  Govern¬ 
ment’s  Exhibit  15-A  ?  A.  Don’t  know  how  many  were  made 
but  I  never  saw  more  than  50  in  the  drawer. 
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Q.  Were  you  ever  given  any  to  keep  yourself  and  use  as 
you  did  the  others?  A.  No. 

Mr.  Hitz:  Thank  you  sir. 

Cross-examination  by  Mr.  Williams. 

Q.  I  understand,  Mr.  Saunderson,  that  you  were  origi¬ 
nally  engaged  by  the  Starrett  Company  as  Purchasing 
Agent ;  is  that  what  you  call  yourself  ?  A.  This  is  right. 

Q.  And  you  went  to  work,  as  I  understood  your  direct 
testimony,  in  1949?  A.  Eight. 

Q.  And  that  was  at  the  time  when  Starrett  was  known  as 

otcoo 

the  Starrett  Television  Corporation ;  the  name  had  been 
changed  over  from  “General”,  is  that  correct?  A.  I  be¬ 
lieve  it  was  “General”. 

Q.  Now,  you  handled  in  your  job  all  purchases  that  were 
made  of  materials  for  production  ?  [1407]  A.  Right. 

Q.  And  some  of  those  purchases  were  made  on  a  C.O.D. 
basis  and  some  were  made  on  a  credit  basis?  A.  Yes. 

Q.  And  whenever  you  would  negotiate  with  a  new  vendor 
for  credit,  he  would,  of  course,  want  to  see  the  financial  po¬ 
sition  of  the  company?  A.  Yes. 

Q.  And  you  would  supply  him  would  you  not,  with  state¬ 
ments  ?  A.  Correct. 

Q.  There  wasn’t  a  need  for  giving  statements  out  to  com¬ 
panies  with  which  Starrett  already  had  credit?  A.  No. 

Q.  So  that  these  statements  were  used  in  your  depart-  2523 
inent  when  you  were  seeking  to  get  a  new  line  of  credit  from 
some  new’  vendor  of  materials  that  you  v’ere  going  to  use 
in  your  production?  A.  Not  in  all  cases. 

Q.  That  was  generally  the  case?  A.  Generally  the  case. 

Q.  Now,  the  fact  of  the  matter  is  that  you,  serving  as 
Purchasing  Agent  for  Starrett,  did  send  out  the  statement 
of  February  28tli  to  vendors,  did  you  not?  A.  Yes,  I  did. 
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[140S]  Q.  As  a  matter  of  fact,  do  you  recall  that  you 
sent  such  a  statement  out  to  the  Teletube  Sales  Corpora¬ 
tion?  A.  Yes. 

Q.  Is  that  a  company  that  you  had  been  dealing  with?  A. 
Yes,  we  had. 

Q.  As  a  matter  of  fact,  the  Teletube  Sales  Company  was 
a  company  from  whom  the  Starrett  had  an  established  line 
of  credit?  A.  That  is  right. 

Q.  So  that  your  testimony  was  in  error  when  you  an¬ 
swered  Mr.  Hitz  that  you  only  sent  it  out  to  new  vendors 

because  this  refreshes  vour  recollection  that  vou  sent  it  out 

•  • 

to  some  established  lines  of  credit  vendors?  A.  Some  of 

2525  the  established  lines  of  credit  vendors  had  stopped  the 
credit  and  had  to  be  considered  as  new  vendors. 

Q.  So  you  sent  the  statement,  did  you  not,  to  companies 
with  whom  you  had  been  dealing?  A.  Yes. 

Q.  So  your  answer  wasn’t  completely  correct  in  response 
to  Mr.  Hitz’  question  when  you  said  that  you  sent  it  out  to 
only  new  prospective  vendor  creditors?  A.  Right. 

[1409]  Q.  And  you  said  there  were  some  50  of  these 
statements  that  you  saw  that  had  been  printed  up?  A.  That 
T  sav,  ves. 

Q.  And  Eleanor  Harris  had  those,  that  she  in  fact  did 
hold  them,  to  vour  knowledge?  A.  That  T  couldn’t  sav. 

Mr.  Williams :  That  is  all. 

Mr.  Collins:  We  have  no  questions. 

“  Mr.  Hitz:  No  redirect. 

The  Court:  Yerv  well,  vou  mav  be  finally  excused. 

•  *  •  •  ■ 

(Witness  excused.) 

The  Court:  Mr.  Saunderson,  before  you  leave,  so 
the  record  will  be  clear,  is  your  name  Saunders  or 
Saunderson  ? 

Mr.  Saunderson:  Saunderson. 

The  Court:  Thank  you,  sir. 
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Mr.  Hitz:  Your  Honor,  may  we  come  to  the  bench?  We 
have  an  offer  of  proof  that  may  require  a  little  discussion. 

The  Court :  Very  well. 

(Thereupon,  at  the  bench,  out  of  the  hearing  of  the  jury, 
the  following  occurred) : 

Mr.  Hitz:  We  wish  to  offer  the  Stock  Corporation  Law 
of  New  York  State.  Sections  5  and  11. 

The  Court:  Who  was  the  gentleman  who  was  on  the 
stand  [1410]  from  New  York  who  said  that? 

Mr.  Williams :  Mr.  Kantrowitz,  your  Honor. 

The  Court :  He  said  it  was  insufficient  because  there  was 
a  requirement  that  no  par  stock  could  be  issued  for  less 
than  $100  of  value;  is  that  what - 

Mr.  Hitz:  No,  that  certain  requirements  have  to  be  met 
with  respect  to  getting  permission  of  the  State  upon  formal 
request  to  issue. 

The  Court:  He  testified  to  that  direct? 

Mr.  Hitz:  To  issue  preferred  stock. 

The  Court:  Yes,  but  vour  witness  testified  to  that  so  1 
don’t  need  judicial  notice  of  a  statute. 

Now,  what  is  the  other? 

Mr.  Hitz:  That  is  all  we  have  in  mind. 

The  Court :  I  thought  you  had  in  mind  the  point  where 
lie  said  “If  I  saw  the  New  York  Code,  I  could  tell  you  that 
the  minimum  value  was  of  preferred  stock.” 

Mr.  Hitz:  We  don’t  have  that  in  mind. 

Mr.  Williams:  The  thing  that  disturbs  me  about  that,  is 
that  the  witness  said  that  the  corporate  law  had  been 
changed  in  the  month  of  September,  1949,  and  that  it  was 
under  Section  36  of  the  New  York  Corporation  Law  that 
was  applicable. 

Mr.  Hantman:  T  think  that  Section  36  merely  spelled 
out  the  requirements  that  must  be  met  in  order  to  amend  a 
full]  certificate. 
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Mr.  Williams:  This  was  in  effect  at  that  time. 

Mr.  Hantman:  Yes. 

The  Court:  The  ruling  of  the  Court  is,  he  has  already 
testified  to  that.  I  don’t  see  reading  the  form  of  the  statute 
would  add  anything  further  to  it.  1  thought  it  was  on  the 
other  basis. 

Mr.  Hantman:  No,  we  merely  wanted  to  show  the  Court 
that  the  corporation  had  to  meet  certain  formal  require¬ 
ments  established  by  the  New  York  State  in  order  to  in¬ 
corporate  or  change  the  shares  of  capital  stock  of  the  cor¬ 
poration. 

The  Court:  lie  testified  to  that  on  direct.  We  have  no 

2531  problem  there.  But  the  point  he  raised  himself  there  was 
he  wanted  to  see  the  Code,  as  1  recall. 

Mr.  Hitz:  I  don’t  think  he  went  into  any  detail  as  to 
the  formality,  namely - 

The  Court:  Here  it  is,  under  the  cross-examination  of 
Mr.  Margiotti,  he  testified  that  the  shares  having  par  value 
may  not  be  sold  below  par  and  then  he  was  asked,  as  I 
recall  it,  the  minimum  of  par  was  under - 

Here  it  is,  on  redirect,  something  was  asked  concerning 
the  amendment  to  increase  the  previously  authorized  shares 
from  200  shares  of  common  stock  to  10,000  preferred  at  a 
par  value  of  $100  each,  as  T  recall,  he  said,  the  New  York 
statute  as  far  as  he  remembered  had  placed  a  minimum 
[1412]  valuation  on  preferred  stock  at  $100. 

2539  Am  T  incorrect  on  that? 

Mr.  Williams:  T  think  that  is  right,  your  Honor. 

Mr.  Hitz:  We  would  also  like  to  include  Section  30  in 
our  offer  of  proof. 

The  Court:  What  is  30? 

Mr.  Hitz:  It  is  entitled,  “Changes  in  respect  to  shares, 
capital  stock  or  capital. 

Mr.  Williams:  He  testified  to  that. 

The  Court:  What  does  it  read? 
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Mr.  Hitz:  It  is  quite  long. 

The  Court:  I  mean,  what  is  the  purport  of  it,  the  es¬ 
sence  of  it? 

Mr.  Hitz:  Certain  formalities  that  have  to  be  gone 
through  in  order  to  change  the  issues  of  stock  that  have 
already  been  authorized. 

The  Court:  You  remember,  he  testified  freely  on  that 
and  there  was  no  objection  to  it,  that  it  had  not  complied 
formally,  the  defects  w*ere  in  Sections  35  and  36.  • 

Mr.  Hitz:  I  think - 

The  Court :  The  things  that  w^ere  missing  he  testified  to 
was  the  text  of  new  shares  to  be  issued,  substituted  para¬ 
graph  4,  not  authorized  by  authorization  to  Board  of  Di¬ 
rectors  as  approved  for  sale. 

Paragraph  9  was  objected  to,  preferred  stock  entitled 
[1413]  to  cumulative  dividends  to  be  fixed  by  the  Board  of 
Directors.  He  testified  to  all  that. 

Mr.  Hitz:  It  might  be  that  some  dispute  would  arise  as 
to  some  of  the  details. 

The  Court:  Unless  there  is  a  dispute  I  don’t  see  that 
that  adds  any  more  light.  It  will  provide  a  little  more  heat 
but  not  any  more  light. 

Mr.  Williams:  We  have  gotten  plenty  of  heat. 

Mr.  Hitz:  The  defense  didn’t  object  to  it. 

The  Court:  It  is  in  evidence. 

Mr.  Hitz:  And  the  ruling  of  the  Court  on  Sections  5, 
1 1  and  36,  it  has  already  been  covered  by  the  witness  and 
therefore  this  offer  is  being  excluded? 

The  Court :  That  is  right.  It  is  in  evidence  and  I  don’t 
think  the  statute  adds  anything  to  it. 

As  I  recall  very  distinctly,  one  of  the  things  he  w’anted  to 
say  was  he  denied  the  issuance  because  the  par  value 
couldn’t  be  sold  below  par,  and  there  was  a  minimum  price 
fixed  and  he  was  uncertain  of  the  law  at  the  time  as  to  what 
the  valuation  was. 
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Mr.  'Williams :  That  is  right.  That  is  what  he  said. 

The  Court :  You  don’t  need  that,  or  rely  upon  it. 

Mr.  Hantman:  No. 

The  Court:  How  dose  are  vou  with  the  case? 

% 

Mr.  Hitz:  We  rest  now. 

[1414]  The  Court:  Suppose  you  go  back  and  announce 
it  formally. 

(Thereupon  the  counsel  returned  to  the  trial  table.) 

The  Court :  Is  there  any  further  testimony  on  behalf  of 
the  Government? 

Mr.  Hitz:  No,  there  is  not,  and  the  Government  rests, 

your  Honor. 

•> 

2537  The  Court:  Very  well. 

Mr.  Williams:  We  have  motions  that  we  would  like  to 
make. 

The  Court:  All  right. 

#  #  *  *  #  # 

[1415]  The  Court:  The  jury  having  retired,  I  will  hear 
from  the  defense. 

Motion  for  Acquittal  on  Behalf  of 
Defendant  Freidus 

Mr.  Williams:  Your  Honor,  at  this  time  on  behalf  of 
the  defendant  Freidus,  I  would  like  to  urge  your  Honor 

2538  1°  grant  a  motion  for  acquittal. 

I  would  like  to  predicate  the  motion,  if  the  Court  please, 
on  two  bases. 

No.  1,  there  has  been  no  showing  by  the  prosecution  that 
Freidus  had  knowledge  of  any  false  entries  on  the  finan¬ 
cial  statement  of  August  2,  1950.  Freidus  has  been  shown 
affirmatively  not  to  have  been  an  officer  of  the  corporation 
and  not  to  have  been  a  director;  so  the  Government  may 
not  rely  on  any  imputation  of  knowledge  of  the  financial 
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status  of  the  company  that  would  normally  flow’  from  that 
relationship. 

I  think  that  the  burden  was  upon  the  Government  at  least 
to  show*  in  a  prima  facie  way  that  there  w’as  actual  knowl¬ 
edge  of  false  entries  in  the  mind  of  the  defendant  Freidus 
at  the  time  that  this  statement  wras  filed  on  August  2. 

Secondly,  if  the  Court  please,  we  would  like  to  direct 
your  Honor’s  attention  to  the  fact  that  although  there  is 
an  inherent  requirement  in  the  statute,  Title  18,  Section 
1001,  that  the  representations  which  the  prosecution  con¬ 
tends  are  false  must  be  material  and  it  is  our  contention,  if 
the  Court  [1416]  please,  that  not  only  did  the  Government 
fail  to  show  that  there  was  materiality  with  respect  to  the  2540 
entries  w’hich  it  contends  w’ere  false,  but  it  has  affirmatively 
shown  that  these  entries  were  immaterial. 

I  would  like  to  dw’ell  on  the  testimony,  because  that  is 
rather  a  startling  statement,  but  1  think  it  is  borne  out  by 
the  record. 

*  *  *  *  #  # 


[1424]  Motion  for  Acquittal  on  Behalf  of 

Defendant  Knohl 


Mr.  Collins:  If  your  Honor  please,  on  behalf  of  the 
defendant  Knohl,  I  desire  at  this  time  to  formally  move 
for  a  judgment  of  acquittal,  and  this  motion  is  predicated 
on  several  grounds.  Let  me  assure  you:  Honor  that  at 
the  outset  I  have  no  desire  to  in  any  wise  indulge  in  repeti¬ 
tion  of  the  aspects  that  have  been  discussed  by  Mr.  Wil¬ 
liams.  Howrever,  for  the  record,  your  Honor,  at  the  out¬ 
set  I  would  like  to  say  that  the  first  tw’o  grounds  of  our 
motion  for  a  judgment  of  acquittal  are  predicated  upon 
tw'o  grounds  that  w’ere  urged  preliminarily  before  your 


Honor  under  a  motion  to  dismiss, 
but  I  do  w’ant  to  point  to  them. 


I  shall  not  labor 


it, 
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[1425]  I  am  not  sure  of  your  Honor’s  language  at  the 
time,  but  I  do  have  a  vague  recollection  that  your  Honor 
made  some  suggestion  that  the  merits  of  these  particular 
points  may  be  better  demonstrated  as  the  evidence  unfolds 
in  the  Government’s  case. 

However,  in  the  first  instance,  your  Honor,  I  would  like 
to  call  your  Honor’s  attention  to  the  fact  that  the  second 
count  of  this  indictment  is  laid  under  1001  of  the  Criminal 
Code  of  the  Federal  Code. 

We  urged  at  the  time  of  preliminary  motion  to  dismiss, 
and  I  re-urge  it  now,  and  I  repeat,  without  laboring  it,  that 
this  prosecution,  if  it  is  to  be  sustained  at  all,  should  have 

2543  keen  under  Section  1014,  in  which  there  is  a  specific  and 
special  provision  for  the  contentions  that  are  being  made 
by  the  prosecution  here  specifically  as  to  matters  before 
the  RFC. 

Moreover,  at  the  time  of  the  argument  of  the  motion  to 
dismiss  in  this  case,  it  was  urged  to  your  Honor  that  there 
existed  no  authority,  no  right  on  the  part  of  the  RFC,  an 
independent  corporation,  to  sell  these  assets  as  of  the  time 
that  they  were  offering  them  for  sale. 

It  was  pointed  out  then,  and  I  now  point  out  again  to 
your  Honor,  that  under  Title  15,  Section  605,  of  the  1940 
edition,  there  was  an  authority  in  the  RFC  to  sell  assets 
[1426]  no  matter  what  the  manner  of  acquiring  them.  We 
contended  then,  and  I  suggest  to  your  Honor  now  another 
aspect  in  support  of  this  motion,  that  under  the  amendment 

2544  0f  f]ie  RFC  statute  the  authority  for  sale  of  defunct  situ¬ 
ations  and  the  assets  acquired  by  virtue  of  defaults  and 
otherwise  was  placed  in  the  Treasure  Department  and  not 
in  the  RFC. 

•  «*### 

[1430]  We  stand  on  the  proposition,  your  Honor  (1) 
that  there  has  been  no  proof  of  a  nature  that  ought  to  be 
recognized  by  the  Court  at  this  point,  that  the  statement 
was  in  fact  wrong. 
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[1438]  Government’s  Reply  to  Motions  for  Acquittal 

Mr.  Hantman:  May  it  please  the  Court,  in  opposition 
to  the  motions  made  by  defense  counsel,  the  Government 
would  like  to  draw  your  Honor’s  attention  to  the  following 
points : 

****** 

[1439]  First,  that  we  haven’t  alleged  here  in  the  second 
count  of  our  indictment,  haven’t  used  that  portion  of  the 
statute  which  contains  the  language  as  to  materiality;  fur¬ 
ther,  that  it  is  not  within  the  province  of  these  defendants 
to  raise  the  question  of  materiality  when  it  concerns  itself 
with  the  question  of  fraud. 

2546 

[1450]  Mr.  Williams:  In  addition  to  this  point,  your 
Honor,  I  would  like  at  this  time  to  formally  adopt  the 
points  that  have  been  made  by  Mr.  Collins  on  behalf  of  the 
defendant  Knohl  and  further  to  add  this,  your  Honor. 

With  respect  to  the  truth  or  falsity  of  the  statement  in 
question,  we  have  an  opinion  from  the  highest  court  of 
New  York  State,  and  for  a  moment  I  would  like  to  forget 
that  it  happens  to  relate  to  the  defendant  Freidus  and  to 
Fein  and  Daniels,  who  testified  here,  and  to  the  very  Star- 
rett  Television  Corporation  that  we  have  been  hearing 
about  these  many  weeks,  and  just  consider  it  as  an  ex¬ 
pression  of  law  from  the  Court  of  last  resort  of  the  very 
loci  of  these  very  transactions. 

There  we  find,  if  the  Court  please,  that  the  Court  of  2547 
Appeals,  reviewing  the  whole  factual  backdrop  that  has 
been  put  before  your  Honor  over  the  past  three  weeks  came 
to  a  conclusion  that  there  was  a  de  facto  issuance  of  pre¬ 
ferred  [1451]  stock;  that  Freidus  in  fact  specifically  had 
forfeited  his  right  as  a  creditor  and  subordinated  all  of  his 
loans  to  the  rights  of  other  creditors  by  making  donations 
to  surplus  and  accepting  preferred  stock  in  lieu  thereof; 
and  that  in  fact  his  loans  payable  account  had  been  wiped 
out  by  reason  of  the  contributions  that  he  had  made  during 
1950  to  the  company. 
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[1452]  There  is  a  holding  of  the  court  of  last  resort  that 
a  man  in  a  comparable  position  to  Freidus  had  given  up 
his  position  as  a  creditor  and  there  is  a  finding  that  there 
were  valid  contributions  to  donated  surplus  at  the  time. 

We  contend,  if  the  Court  please,  that  this  is  evident 
standing  alone,  that  the  statement  in  issue  was  not  false 
within  the  purview  of  the  lex  loci,  namely,  the  State  of  New 
York. 

For  these  reasons  we  urge  your  Honor  at  this  time  to 
grant  the  motions  of  acquittal  on  the  grounds  that  the  state¬ 
ment  has  not  been  shown  to  have  had  any  material  bearing 
on  any  decision  of  the  Reconstruction  Finance  Corporation, 

2549  *kat  it  was  rejected,  that  the  defendant  Freidus  has  not 
been  shown  to  have  had  anv  knowledge  of  anv  falsitv  in  that 
statement,  that  there  is  an  adjudication  which  bars  a  col¬ 
lateral  attack  from  the  Government  on  Freidus’  relation¬ 
ship  to  the  company  and  on  the  other  grounds  that  were 
urged  by  counsel  for  Mr.  Knohl. 

Rebuttal,  by  Mr.  Margiotti 

Mr.  Margiotti :  If  your  Honor  please,  I  hope  that  in  this 
short  argument  I  am  about  to  make  I  will  not  repeat  the 
arguments  of  both  Mr.  Williams  and  Mr.  Collins. 

[1453]  These  two  defendants  were  charged  with  viola¬ 
tion  of  the  Act  1001  and  with  a  conspiracy  to  commit  that 
violation.  They  both  come  into  court  with  the  presump- 

2550  ^on  innocence  in  their  favor  and  that  presumption  stands 
in  their  favor  throughout  the  entire  trial  until  it  is  over¬ 
come  by  evidence  produced  by  the  Government  that  con¬ 
vinces,  not  the  jury  in  this  case,  but  the  Court  that  as  a 
matter  of  law  the  evidence  is  such  that  it  is  prima  facie, 
at  least,  giving  all  the  benefit  of  legitimate  inferences  to  the 
Government. 

Now  in  this  case  let’s  see  what  the  charge  is  first. 

Under  the  Act  1001,  the  Act  savs: 

* 
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“  *  *  *  statement  of  entries  generally  in  any  manner 
within  the  jurisdiction  of  any  department  or  agency  of  the 
United  States,  knowingly  and  wilfully  falsities,”  applies  to 
our  case  of  a  false  statement. 

In  so  far  as  the  indictment  is  concerned,  the  indictment 

7  ! 

itself  charges  that  the  defendants  unlawfully,  feloniously, 
knowingly  and  wilfully  made  false,  fictitious  and  fraudulent 
statements. 

So  we  go  first  to  the  first  question :  Was  there  a  fraudu¬ 
lent  statement  made? 

That  is  No.  1. 

And  we  go  to  the  statement  and  we  look  at  the  statement, 
your  Honor.  There  are  three  items  in  this  statement  that  2559 
the  Government  contends  are  false:  The  statement  con¬ 
cerning  [1454]  loans  payable  of  $28,000,  the  statement  con¬ 
cerning  the  preferred  stock  of  $339,800,  and  the  statement 
of  surplus  of  $109,000. 

The  first  allegation  that  Knohl  was  not  a  vice-president 
has  been  withdrawn  by  the  Government.  Of  course,  we 
contend  that  since  they  have  changed  their  proof  from  the 
allegation  that  that  entitles  us  to  a  dismissal  of  the  case, 
because  it  seriously  affects  the  defendant  in  the  preparation 
of  his  case  for  trial.  He  came  here  prepared,  of  course,  to 
show  that  he  was  a  vice-president  and  to  base  his  entire 
case  upon  that,  when  suddenly  the  Government  admits  that 
feature. 

And  it  may  be,  too,  your  Honor,  that  if  the  Grand  Jury 
had  had  that  information  they  would  never  have  indicated  2553 
Larry  Knohl,  because  they  would  have  assumed  that  if  he 
wasn’t  a  vice-president,  he  had  no  business  representing  this 
company. 

#*#*•« 

[1461]  Now,  your  Honor,  I  believe  this  Court  should  take 
judicial  notice  of  this  decision  referred  to  by  Mr.  Williams. 

T  admit  that  ordinarily  a  criminal  case  could  not  be  intro¬ 
duced  in  a  civil  case  for  the  purposes  of  affecting  the  civil 
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case,  or  vice  versa.  I  admit  that  generally.  However,  this 
decision  goes  further  than  that.  This  decision  sets  at  rest 
the  question  of  preferred  stock.  The  only  way  you  can 
determine  the  ownership  of  personal  property,  and  this  is 
personal  property,  because  it  shows  an  action  by  a  court 
decision,  and  it  is  done  in  a  civil  case.  It  isn’t  done  in  a 
criminal  case  ordinarily,  [1462]  and  any  time  a  civil  court 
adjudicates  the  ownership,  or  show’s  that  is  an  action,  of 
personal  property,  that  is  an  adjudication  of  the  ownership 
of  that  property  for  all  practical  purposes,  and  even  for 
criminal  purposes. 
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The  Court :  The  Court  appreciates  the  able  and  scholarly 
argument  of  counsel  and  Court  is  prepared  to  make  the 
following  rulings. 

[1471]  In  support  of  arguments  advanced  for  judgments 
of  acquittal  on  behalf  of  both  defendants,  the  counsel  have 
grouped  their  arguments  under  four  headings : 

1.  That  the  present  charge  brought  under  Title  18,  Sec¬ 
tion  1001,  should  have  been  brought  under  Title  18,  Section 
1014,  winch  latter  statute  dealt  specifically  with,  loan  and 
credit  applications  generally,  renewals  and  discounts,  and 
crop  insurance,  as  it  affected  Reconstruction  Finance  Cor¬ 
poration  loans; 

2.  That  the  Reconstruction  Finance  Corporation  as  of 
the  time  alleged  in  this  indictment  had  been  ousted  of  any 
power  of  jurisdiction  to  dispose  of  collateral  properties: 

3.  That  there  is  no  showing  of  materiality  in  the  Gov¬ 
ernment’s  case;  and 

4.  No  showing  of  knowledge  of  scienter. 

With  regard  to  the  first  argument  advanced,  this  Court 
has  previously  ruled  under  a  preliminary  attack  upon  this 
present  indictment  that  the  Government  had  the  legal  right 
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to  proceed  under  Title  18,  Section  1001,  which  is  the  general 
statute  as  against  proceeding  under  Title  18,  Section  1014, 
and  for  the  reasons  in  support  of  the  Court’s  view,  that 
oral  opinion  is  already  part  and  parcel  of  this  record.  The 
Court  adheres  to  its  prior  ruling. 

With  regard  to  the  second  point  advanced,  ably  advanced 
by  Mr.  Collins,  he  is  quite  correct  that  the  Court  asked  that 
[1472]  the  matter  be  deferred  until  this  particular  hour  in 
order  that  time  and  the  taking  of  testimony  could  be  saved, 
as  well  as  to  give  the  Court  an  opportunity  to  search  the 
authorities  and  to  arrive  at  some  position.  This  particular 
argument  is  pitched  upon  the  theory  that  the  RFC  Act  of 
1947,  which  was  in  effect  at  the  time  of  the  alleged  viola-  2553 
tions,  gives  no  power  of  sale,  whereas  the  previous  RFC 
acts  gave  specific  authority  to  liquidate  collateral  property. 

And  the  argument  is  sought  to  be  buttressed  by  statutes 
passed  by  Congress,  to  wit,  40  IT.  S.  Code,  Section  302, 
which  gave  the  Treasury  Department  certain  authority  to 
sell  property  of  the  United  States,  and  as  well  the  Congres¬ 
sional  statutes  dealing  with  the  Federal  Property  and  Ad¬ 
ministration  Services  Act  of  1949,  set  forth  in  40  U.  S.  Code, 
Section  471  and  514. 

Now  with  regard  to  the  latter,  T  think  it  can  be  quickly 
disposed  of,  because  the  whole  theory  of  the  Act  is  one  of 
servicing  the  Government  departments  by  central  agency 
and  deals  expressly  with  properties  of  the  United  States. 

Tn  the  Act  which  originally  gave  the  Reconstruction  Finance 
Corporation  authority,  Section  605  of  the  1940  RFC  Act  2559 
provided  as  follows: 

“All  loans  made  under  the  foregoing  provisions  shall  be 
fully  and  adequately  secured.  The  Corporation  under  such 
conditions  as  it  shall  prescribe  may  take  over  or  provide 
[1473]  for  the  administration  and  liquidation  of  any  Col¬ 
lateral  accepted  by  it  as  security  for  such  loans.” 

Now  is  the  1948  Reconstruction  Finance  Corporation  Act, 
that  language  was  not  expressly  re-adopted,  although  the 
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clear  purport  of  the  new  Act  was  to  codify  all  Reconstruc¬ 
tion  Finance  Corporation  legislation.  But  in  Section 
6400  (b),  paragraph  1,  we  find  this  expression: 

“No  financial  assistance  shall  be  extended,”  and  omitting 
parenthetically  parts  we  are  not  concerned  with  here,  con¬ 
tinuing:  “No  financial  assistance  shall  be  extended  unless 
the  financial  assistance  applied  for  is  not  otherwise  avail¬ 
able  on  reasonable  terms.  All  securities  and  obligations 
purchased  and  all  loans  made  shall  be  of  such  sound  value 
or  so  secured  as  reasonably  to  assure  retirement  or  repay¬ 
ment  and  such  loans  may  be  made  either  directly  or  in  co¬ 
operation  with  banks  or  other  lending  institutions  through 

2561  aKreemen^s  to  participate,  or  by  the  purchase  or  by  par¬ 
ticipations  or  otherwise.” 

Now  it  is  rather  notable  that  the  expression  used  was 
“shall  be  of  such  sound  value  or  so  secured  as  reasonably 
to  assure  retirement  or  repayment,”  which  obviously  means 
and  relates  to  the  collateral  which  the  RFC  would  take. 

Now  in  Section  607  of  the  1948  Reconstruction  Act,  the 
Congress  saw  fit  to  exempt  the  Reconstruction  Finance 
Corporation  from  local  sales  tax.  Undoubtedly,  as  has  been 
pointed  out  in  argument,  the  Congress  must  have  had  in 
mind  the  day  [1474]  might  come  when  holding  property 
you  would  have  to  sell  it,  and  a  serious  question  would  arise 
as  to  whether  this  stock  corporation  owned  entirely  by  the 
United  States  had  Government  immunity,  or  whether 
Congress  was  equipping  it  with  an  exemption  from  local 

2562  state  taxes.  One  would  not  presume  the  Congress  would 
do  an  unreasonable  or  an  unnecessary  thing  if  Congress 
were  depriving  the  Corporation  of  its  power  to  liquidate 
collateral  taken  for  loan  payments. 

Again,  in  Section  603  of  the  same  1940  Act,  provision  is 
made  for  the  Corporation  to  sue  and  be  sued  and  to  defend. 
So  it  does  contemplate  some  type  of  action  which  the  Court 
feels  Congress  had  in  mind  that  it  would  have  to  take  in 
order  to  liquidate  the  collateral  it  held. 
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Now.  beyond  all  of  that,  it  is  quite  clear  that  the  1948 
Reconstruction  Finance  Act  had  for  its  purpose  “to  simplify 
the  provisions  of  the  RFC  Act,”  and  continuing,  “and  to 
bring  together  in  one  brief,  concise  Act  substantially  all  of 
the  provisions,  of  law  relating  to  the  Reconstruction 
Finance  Corporation.  See  the  report  of  the  80th  Congress, 
No.  626,  and  report  No.  1836  of  the  same  80th  Congress.” 

Now,  second,  it  is  quite  clear  that  “the  Authorization  to 
take  security  implies  the  right  to  liquidate  the  security,” 
and  for  authority,  this  trial  Court  refers  to  RFC  v.  J.  G. 
Meenahan  Corporation,  22  Federal  Supplement  180. 

[1475]  In  ordinary  business  parlance,  this  goes  without 
saying,  loans  and  not  gifts  were  to  be  the  business  of  the 
Reconstruction  Finance  Corporation.  In  that  connection, 
the  Court  refers  to  RFC  v.  McCormick,  et  al.,  102  Federal 
2nd,  305,  at  page  318.  And  it  is  to  be  noticed  that  the 
transactions  of  the  Corporation  are  quite  akin  to  those  of 
private  enterprises. 

Tn  one  of  the  most  notable  cases  bearing  upon  this  ques¬ 
tion,  the  Court  refers  to  the  case  of  FHA,  Federal  Housing 
Administration  v.  Burr,  309  U.  S.,  242,  with  Mr.  Justice 
Douglas  of  the  Supreme  Court  writing  the  opinion,  when  he 
said  this  comment: 

“It  must  be  presumed  that  when  Congress  launched  the 
Government  agency  into  the  commercial  world  and  endowed 
it  with  authority  to  ‘sue  or  be  sued,’  that  agency  is  not  less 
amenable  to  judicial  process  than  a  private  corporation 
under  like  circumstances  would  be.” 

As  a  lender  in  the  commercial  world,  the  RFC  must  be 
presumed  to  have  had  the  same  rights  as  an  ordinary 
creditor  which  would  include  the  sale  of  securitv  to  obtain 
payment  of  the  debt  due  and  owing  to  it. 

Now,  since  we  have  the  language  of  the  Congress  which 
this  Court  has  repeated,  we  many  times  can  gather  the  pur¬ 
port  or  purpose  of  the  Congress  from  the  reports.  Tn 
House  Report  No.  1836  of  the  80th  Congress  appears  this 
significant  sentence: 
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[1476]  “Your  committee  again  wishes  to  emphasize  its 
belief  that  every  effort  should  be  made  on  the  part  of  the 
RFC  and  the  bank  supervisory  authorities  to  effectuate  the 
final  liquidation  of  the  remaining  RFC  investments  in  pre¬ 
ferred  stocks  and  debentures  and  capital  notes  of  banks.” 

Again,  in  broad  language,  the  report  indicates  a  form  of 
liquidation  which  this  trial  Court  feels  is  likewise  applicable 
to  the  collateral  supplied  for  the  issuance  of  a  loan. 

Now,  continuing  in  the  same  House  Report,  the  Congress 
stated : 

“In  most  of  the  activities  of  the  Corporation  with  respect 
to  national  defense,  war  and  reconversion,  that  is  to  say, 
most  of  them  feel  in  that  field,  parenthetically,  it  continues : 

“It  embraces  the  production  and  sale  of  synthetic  tin  and 
rubber,  completion  of  contracts  for  the  purchase  and  sale 
of  strategic  materials  and  liquidation  and  termination  of 
their  war  programs,  including  disposition  of  defense  plants 
and  equipments,  disposition  of  fibre,  etc.,  final  settlements 
of  subsidiary  claims,  liquidation  of  war  damage  corpora¬ 
tion,  and  U.  S.  commercial  companies.” 

All  of  this  looks  to  the  power  to  liquidate  and  the  trial 
Court  feels  fully  justifies  the  position.  That  was  the  House 
report. 

On  the  Senate  side,  the  Senate  Report  No.  974  of  the  80th 
Congress,  under  the  title  “Liquidation  of  Loans  and 
[1477]  Investments,”  used  these  words: 

“As  RFC  is  intended  to  be  merely  supplementary  to 
private  sources  of  credit  in  the  country,  it  is  clear  that  RFC 
should  dispose  of  loans  and  investments  whenever  private 
sources  of  credit  are  willing  to  take  them  over.  If  it  can 
sell  an  investment  or  if  a  loan  can  be  refinanced  so  that 
RFC  can  be  reimbursed  for  its  principal  and  interest,  RFC 
should  make  every  effort  to  liquidate  its  holdings.  The 
committee  has  not  considered  it  advisable  to  make  this 
mandatory  by  legislation  because  there  may  be  ci retun- 
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stances  where  such  disposal  might  be  a  distinctive  disserv¬ 
ice  to  the  borrower.”  ' 

Quite  obviously,  therefore,  Congress  was  aware  of  the 
problem.  It  did  in  the  opinion  of  the  trial  court  grant  the 
power  and  certainly  by  its  report  clearly  demonstrated 
that  the  Corporation  had  the  power  to  liquidate  that  which 
was  furnished  by  way  of  collateral. 

Without  further  elaboration  on  that  point,  the  Court  is 
quite  convinced  that  RFC  as  of  the  time  of  this  indictment 
had  the  power  to  liquidate  the  collateral  matter  held,  and 
it  is  quite  interesting  that  it  followed  the  proceeding  gen¬ 
erally  of  permitting  the  banks  to  come  in  but,  of  course,  the 
record  of  the  case  shows  it  held  the  overwhelming  majority  2570 
of  the  collateral,  and  as  the  principal  with  the  greatest  in¬ 
terest  undoubtedly  would  be  the  one  to  go  forward  and  did, 
and  the  [1478]  Federal  Court  of  Kansas  did  confer  the 
right  in  that. 

Now,  taking  up  the  other  two  matters  which  have  been 
raised,  namely,  the  matter  of  materiality  and  the  matter 
of  scienter,  as  the  attorneys  have  argued,  the  question  of 
the  showing  of  knowledge.  Since  one  is  more  or  less  in¬ 
terrelated  with  the  other,  the  Court  is  going  to  take  the 
latter  first. 

Has  the  Government  demonstrated  knowledge  which  is 
alleged  in  the  indictment  in  the  form  that  the  defendants 
unlawfully,  feloniously,  knowingly  and  wilfully  made  and 
used  a  false  writing? 

Idle  first  thing  that  we  are  concerned  with  is  an  old 
academic  problem  that  has  thrust  itself  upon  the  law:  To 
what  extent  does  a  statutory  crime  necessarily  imply 
scienter,  where  the  words  of  intent  are  not  clearly  spelled 
out  in  the  statute? 

Now  as  counsel  have  argued,  the  courts  are  divided  on 
the  point :  that  the  meaning  in  some  cases,  in  fact  the  major¬ 
ity  view,  as  far  as  this  trial  court  has  been  able  to  ascer- 
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tain,  narrow  themselves  down  to  one  issue,  and  that  is 
whether  or  not  the  defendants  “knowingly,  wilfully  and 
feloniously  made  false  and  fraudulent  misrepresentations.” 

The  meaning  of  the  words  “wilfully  and  knowingly”  is 
something  which  is  separately  ascertained  for  each  statute 
in  which  it  is  used,  according  to  the  context  in  which  Con¬ 
gress  [1479]  used  it. 

Let  me  stop  here  a  moment  and  say  that  I  do  not  feel 
that  the  contempt  of  Congress  statutes  are  persuasive  here, 
because  the  contempt  statute  itself  requires  that  it  be  per¬ 
tinent  and  it  be  material.  It  is  spelled  out.  And  in  the 
perjury  statute,  of  course,  both  by  the  common  law  and  by 
statute,  is  not  all  false  swearing  that  constitutes  perjury, 
but  such  false  swearing  that  materially  affects  or  is  related 
to  the  issue. 

But  we  are  dealing  with  that  old  academic  problem  of 
what  does  it  mean  when  the  Congress  has  used  the  generic 
terms.  This  Court  feels  that  the  most  leading  and  recent 
case  on  the  subject  is  the  case  of  Browder  v.  The  United 
States,  312  U.  S.  335,  at  page  341,  where  the  Supreme  Court 
cites  the  following  instruction  : 

“Bead  in  its  context,  the  phrase  ‘wilfully  and  knowingly’ 
as  the  trial  court  charged  the  jury,  can  be  taken  only  as 
meaning  ‘deliberately  and  with  knowledge  and  not  some¬ 
thing  which  is  merely  careless  or  negligent  or  inadvertent/  ” 

In  the  case  of  Walker  v.  The  United  States,  192  Federal 
2nd,  47,  the  Court  cited  the  Browder  case  and  made  the  fol¬ 
lowing  ruling: 

“Wilfulness  is  an  element  of  the  offense  charged  and  it 
is  necessary  for  the  Government  to  prove  beyond  a  reason¬ 
able  doubt  that  appellant  wilfully  and  knowingly  gave 
[1480]  a  false  and  erroneous  address.” 

You  may  recall  that  in  the  Browder  case  it  was  a  ques¬ 
tion  of  whether  he  had  given  Browder  information  when  he 
was  making  application  for  a  passport  to  go  abroad.  Here 
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in  the  Walker  case  it  is  a  question  of  whether  it  is  a  false 
or  erroneous  address. 

Continuing:  “To  prove  this  element,  it  was  not  necessary, 
however,  as  contended  by  appellant,  the  Government  prove 
she  had  in  fact  an  evil  intent.  In  some  penal  statutes,  the 
word  wilfull  connotes  moral  turpitude  or  evil  of  mind  but 
in  others  it  means  no  more  than  the  interdicted  act  is  done 
deliberately  and  with  knowledge.  We  think  that  clearly  this 
is  the  sense  in  which  the  term  is  used  in  the  statute.” 

Now  the  same  effect  is  found  in  the  ruling  in  the  case  of 
Xaibob  Oil  Co.  v.  The  United  States,  where  the  court  af¬ 
firmed  the  same  thing,  that  if  the  act  was  deliberate  and 
voluntarily  done  and  intentionally  done,  it  should  be  dis¬ 
tinguished  as  from  one  committed  through  inadvertence, 
accidentally  or  by  ordinary  negligence. 

In  the  case  of  United  States  v.  Buckley,  reported  at  49 
Federal  Supplement  993,  with  all  deference  to  the  chief 
judge  of  this  trial  court,  I  think  it  does  reflect  the  majority 
view.  Tt  is  not  in  accordance  with  the  view  of  the  Supreme 
Court  and  it  is  clearly  distinguishable  upon  the  facts  where 
certainly  an  insurance  agent,  accustomed  as  he  was  to  deal¬ 
ing  on  contingent  [1481]  basis,  makes  known  his  capacity, 
and  as  Judge  Laws,  in  the  opinion,  pointed  out,  and  w’as 
guilty  of  no  wrongdoing,  there  was  no  improper  certifica¬ 
tion  that  the  contract  had  been  secured  by  the  Government 
on  the  concealment  of  the  fact  that  there  "was  a  contingent 
fee  involved. 

Accordingly,  on  the  basis  as  evidence  here,  of  knowledge, 
this  trial  court  feels  there  has  been  sufficient  proof  prima 
facie  to  go  to  the  jury  as  a  question  of  fact. 

#•#*** 

[1.484]  The  Court,  likewise,  feels  that  while  it  is  unfor¬ 
tunate  that  Congress  didn’t  make  clear  where  the  expres¬ 
sion  material  fact  in  Title  18,  Section  1001,  is  to  go,  since 
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there  are  three  divisions  of  the  crime  namely,  (1)  conceal¬ 
ing,  covering  up  by  trick,  scheme  or  device  a  material  fact, 
or  (2)  making  [1485]  a  false,  fictitious  or  fraudulent  state¬ 
ment  or  representation,  or  (3)  make  or  using  a  false  writ¬ 
ing,  knowing  the  same  to  contain  any  false,  fictitious  or 
fraudulent  statement,  that  while  Congress  might  have  re¬ 
peated  it,  Congress  did  not  repeat  it  in  those  other  two  sec¬ 
tions.  However,  the  Court  feels  that  there  is  a  showing 
that  it  has  been  received  as  being  material  because  it  was 
acted  upon,  rejected.  The  first  time  tendered,  told  to  bring 
a  new  one  up  to  date  on  August  2nd,  the  same  one  is  sub¬ 
mitted  and  submitted  with  the  expression  that  the  position 

2579  has  materially  changed,  that  it  all  was  done  in  the  hope,  as 
it  ultimately  did,  of  procuring  the  contract  and,  but  for  field 
investigation,  might  have  resolved  itself  into  a  formal  con¬ 
tract. 

Accordingly,  the  Court  feels  that  this,  too,  has  been  sus¬ 
tained  by  the  Government. 

Tn  summary,  the  Court  will  overrule  the  motions  for  a 
judgment  of  acquittal  and  find  that  there  are  issues  on 
which  the  minds  of  reasonable  men  might  differ  and  will, 
accordingly,  rule  that  the  Government  has  made  out  a  prima 
facie  case. 


[1490]  Proceedings. 

Mr.  Williams:  May  we  come  to  the  bench,  your  Honor? 

(Thereupon,  at  the  bench,  out  of  the  hearing  of  the  jury, 
the  following  proceedings  were  had:) 

Mr.  Williams:  This  morning  I  talked  to  Mr.  Hantman 
about  four  exhibits  which  have  been  identified  in  the 
Government  case,  your  Honor,  which  I  want  to  offer  at 
this  point. 
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The  Defendants’  Nos.  2 — I  showed  these  to  Mr.  Hant- 
man — 4,  6  and  7 ;  and  there  is  no  objection  from  the  Gov¬ 
ernment. 

Mr.  Hantman :  No  objection. 

The  Court :  Let  them  be  received. 

Mr.  Williams:  We  rest,  your  Honor. 

The  Court:  Both  sides? 

Mr.  Collins:  We  rest,  your  Honor. 

The  Court:  Have  you  any  prayers  for  me? 

Mr.  Williams:  Yes,  sir. 

Mr.  Collins:  Yes,  we  have  prayers. 

The  Court:  Supposing  we  settle  the  prayers,  and  then 
we  can  decide  on  how  much  time  you  need.  Will  you  2582 
announce  that  you  do  rest,  so  I  can  send  the  jury  out? 

(Thereupon  counsel  returned  to  the  trial  table:) 

Mr.  Williams:  Your  Honor,  I  formally  tender  Defend¬ 
ants’  Exhibits  Nos.  2,  4,  6  and  7  in  evidence,  and  there 
[1491]  is  no  objection. 

The  Court:  There  being  no  objection,  let  them  bo  re¬ 
ceived. 

(Thereupon  Defendant  Freidus  Exhibits  Nos.  2,  4,  6  and 
7  were  received  in  evidence.) 

Mr.  Williams:  We  rest  at  this  time. 

The  Court:  Defendant  Freidus  rests  at  this  time? 

Mr.  Williams:  Y’es. 

Mr.  Collins:  And  the  defendant  Knohl  rests  likewise.  2583 

The  Court:  Very  well. 

Any  further  exhibits  in  your  case,  or  anything? 

Mr.  Williams:  We  also  want  to  offer,  if  the  Court 
please,  Defendants’  No.  8,  on  which  there  has  been  no 
stipulation.  It  is  the  appellate  opinion  of  the  New  York 

_  i 

court,  sir,  in  Fein  versus  Freidus  and  Starrett  Television. 

Mr.  Hitz:  We  object  to  that. 

The  Court:  You  say  the  opinion  and  findings? 
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Mr.  Williams:  Yes,  sir. 

Mr.  Hitz:  We  object  to  it. 

The  Court:  The  Court  will  sustain  it  in  view  of  the 
bench  conferences  and  the  objections  noted. 

****** 

[1492]  Mr.  Williams:  I  think,  your  Honor,  we  should 
renew  our  motion  at  this  time. 

The  Court:  At  the  close  of  the  evidence? 

Mr.  Williams:  Yes,  sir. 

The  Court:  I  will  adhere  to  the  same  ruling,  and  over¬ 
ruling  the  motion  for  a  judgment  of  acquittal  at  the  close 
of  all  the  testimony. 

2585 
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[Caption  Omitted.] 

Defendant  Freidus’  Requested  Instruction  No.  4 

You  are  instructed  as  a  matter  of  law  that,  if  you  find 
that  the  Reconstruction  Finance  Corporation  did  not  rely 
on  the  financial  statement  in  question,  it  is  your  duty  to 
return  a  verdict  in  this  case  of  not  guilty. 

2586 

Defendant  Freidus’  Requested  Instruction  No.  5 

You  are  instructed  as  a  matter  of  law  that  if  you  find 
that  the  financial  statement  in  question  was  rejected  by  the 
Reconstruction  Finance  Corporation  because  it  was  too 
old,  and  that  it  was  not  relied  upon  by  that  agency,  it  is 
vour  dutv  to  return  a  verdict  in  this  case  of  not  guiltv. 
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Defendant  Freidus’  Requested  Instruction  No.  6 


You  are  instructed  as  a  matter  of  law  that  if  you  find 
that  the  financial  statement  in  question  was  not  relied  upon 
by  the  Reconstruction  Finance  Corporation  because  it  was 
too  old,  then  and  in  that  case,  I  instruct  you  that  the 
statement  was  immaterial  as  a  matter  of  law. 


Defendant  Freidus’  Requested  Instruction  No.  13 

You  are  instructed  as  a  matter  of  law  that  in  determining  2533 
whether  or  not  the  defendants  were  in  good  faith  and  rea¬ 
sonably  believed  the  representations  of  the  financial  state¬ 
ment  in  question  to  be  true,  you  may  consider  whether  or 
not  the  evidence  shows  that  they  were  accountants  or 
trained  in  accountancy. 


Defendant  Freidus’  Requested  Instruction  No.  14 

1 

You  are  instructed  as  a  matter  of  law  that  in  determin¬ 
ing  whether  or  not  the  defendants  harbored  any  criminal 
intent  in  this  case,  you  may  consider  the  following  issues: 

1.  Whether  or  not  the  evidence  has  shown  that  the  de¬ 
fendants,  or  either  of  them  prepared  the  financial  state-  2589 
ment  in  question. 

2.  Whether  or  not  the  evidence  has  shown  that  the  de¬ 
fendants,  or  either  of  them,  are  accountants. 

3.  Whether  or  not  the  evidence  has  shown  that  the  de¬ 
fendants,  or  either  of  them,  are  lawyers. 
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4.  Whether  or  not  the  evidence  has  shown  that  the 
statement  was  prepared  in  whole  or  in  part  by  others  who 
were  accountants. 


Defendant  Freidus*  Requested  Instruction  No.  15 

You  are  instructed  as  a  matter  of  law  that  the  burden 
is  upon  the  government  to  prove  beyond  a  reasonable 
doubt  that  the  financial  statement  in  question  was  not 
only  false  or  fraudulent,  but  that  it  was  also  material  to 
the  final  decision  of  the  Reconstruction  Finance  Corpora¬ 
tion  regarding  the  disposition  of  the  Aireon  Manufacturing 
Corporation.  In  determining  whether  or  not  the  financial 
statement  in  question  was  material,  you  should  consider 
whether  it  was  accepted  or  rejected  by  the  Reconstruction 
Finance  Corporation,  whether  or  not  it  was  regarded  by 
the  Reconstruction  Finance  Corporation  as  current  or 
out-dated,  and  whether  or  not  it  had  a  natural  tendency  to 
influence  the  action  of  the  Reconstruction  Finance  Corpo¬ 
ration  in  the  disposition  of  the  Aireon  plant. 


Defendant  Freidus’  Requested  Instruction  No.  16 

You  are  instructed  as  a  matter  of  law  that  if  you  find 
that  it  was  an  habitual  practice  of  the  Reconstruction  Fi¬ 
nance  Corporation  to  refuse  to  consider  corporate  financial 
statements  as  old  as  the  financial  statement  in  question 
in  this  case,  and  that  the  Reconstruction  Finance  Corpo¬ 
ration  in  fact  did  not  consider  the  financial  statement  in 
this  case  in  reaching  its  decision  to  sell  the  Aireon  Manu¬ 
facturing  Company  assets  to  the  Starrett  Television  Cor¬ 
poration,  then  and  in  that  case  you  must  return  a  verdict 
of  not  guilty. 
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Defendant  Freidus’  Requested  Instruction  No.  17 

You  are  instructed  as  a  matter  of  law  that  if  you  find 

•> 

that  the  defendants  reasonably  and  in  good  faith  believed 
that  the  loans  payable  to  defendant  Freidus  from  the  Star- 
rett  Television  Corporation  had  been  wiped  out  as  of  the 
effective  date  of  the  financial  statement  in  question,  then 
and  in  that  case  you  may  not  find  that  the  statement  re¬ 
garding  loans  payable  was  false  or  fraudulent.  In  de¬ 
termining  whether  the  defendants  reasonably  and  in  good 
faith  believed  that  these  loans  had  been  wiped  out,  you 
may  take  into  consideration  whether  or  not  there  is  evi¬ 
dence  that  defendant  Freidus  ever  tried  to  collect  these  2594 
loans  from  the  corporation. 


[1494]  Now,  No.  3. 

Mr.  Hitz:  We  object  because  it  requires  that  the  mate¬ 
rial  falselv  stated  be  material  and  we  don’t  think  that  is 
an  ingredient  of  the  charge  or  of  the  indictment  or  the 
statute. 

The  Court :  I  am  inclined  to  disagree  with  you  on  that. 

I  am  going  to  pass  this  for  just  a  moment,  because  this 
is  the  type  of  instruction  which  I  think  goes  to  the  heart 
of  the  issue  and  I  want  to  incorporate  it  in  the  charge. 

Now,  let’s  take  up  4. 

Mr.  Hitz:  We  object  to  4  for  the  same  reason. 

The  Court:  I  am  going  to  deny  4,  for  I  don’t  think  2595 
it  is  based  on  the  evidence.  The  Court  will  charge  in 
substance  that  the  Government  doesn’t  have  to  show 
pecuniary  loss. 

There  is,  of  course,  testimony  of  reliance  upon  it,  [1495] 
even  to  the  point  of  seeking  to  make  a  contract,  and  then 
later  a  refusal  on  the  part  of  the  Government,  so  the  Court 
will  deny  it  on  the  basis  that  it  is  not  consistent  with  the 
evidence  and  that  is  subject  to  objection. 

Mr.  Collins:  On  that  prayer,  may  it  be  understood  that 
the  defendant  Knohl  likewise  is - 
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The  Court:  I  will  make  this  a  blanket  ruling,  that  a 
prayer  stating  a  general  proposition  of  law  dissociated 
from  anv  individual  activity  will  inure  to  the  benefit  of 
both  sides. 

Mr.  Williams:  5  states  substantially  the  same  thing, 
your  Honor. 

Mr.  Hantman:  We  object  to  5. 

Mr.  Williams:  I  suppose  his  ruling  will  apply  to  5, 
but  6  is  different. 

The  Court:  I  am  going  to  make  the  same  ruling  on 
5,  because  you  remember  there  was  the  tender  of  that 
dittoed  statement  in  Kansas  City  and  then  there  is  the 
averment  in  the  indictment  that  the  letter  of  August  2nd 
was  forwarded  to  Washington  and  had  it  attached.  Be¬ 
cause  it  is  not  based  upon  the  evidence,  I  am  going  to 
deny  it. 

Mr.  Williams:  6  we  do  urge  upon  your  Honor. 

Mr.  Hitz:  We  object. 

The  Court:  I  don’t  think  I  can  give  it  as  tendered. 
I  don't  think  it  is  based  upon  the  evidence  and  I  do  not 
[1496]  feel  I  can  say  as  a  matter  of  law  that  it  is  immate¬ 
rial.  Accordingly,  I  will  deny  that  and  the  objection  is 
noted. 

*>»*##* 

[1507]  The  Court:  I  don’t  think  prayer  13  states  the 
law,  [1508]  especially  where  you  add  the  expression,  “you 

mav  consider  whether  or  not  the  evidence  shows  thev  were 

•  • 

accountants  or  trained  in  accountancy.” 

Mr.  Hantman :  We  object  to  14. 

The  Court:  Very  well,  I  will  deny  the  objection. 

Xo.  13. 

Mr.  Hantman :  Would  your  Honor  indulge  us  a  moment  t 

Mr.  Hitz:  I  don’t  know  that  we  have  13  here,  Mr.  Wil¬ 
liams. 

The  Court:  13  is  a  share  prayer.  The  two  are  prac¬ 
tically  on  the  same  level  as  13  and  14.  Xo.  13  says: 
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“You  are  instructed  as  a  matter  of  law  that  in  deter¬ 
mining*  whether  or  not  the  defendants  in  good  faith  and 
reasonably  believed  the  representations  of  the  financial 
statement  in  question  to  be  true,  you  may  consider  whether 
or  not  the  evidence  shows  they  were  accountants  or  trained 
in  accountancy.” 

Mr.  Hantman :  We  object  to  13. 

The  Court :  I  have  denied  it.  I  assume  counsel  will  make 
arguments  along  those  lines.  ; 

Mr.  Williams:  Yes,  sir. 

The  Court:  I  can’t  say  as  a  matter  of  law. 

Mr.  Hantman:  The  Government  likewise  objects  to  14, 

your  Honor.  j  2600 

The  Court:  I  am  going  to  deny  14.  The  objection  is 
[1509]  noted. 

Mr.  Hitz:  We  object  to  15  because  of  the  theory  of 
materiality. 

The  Court :  I  still  have  one  of  the  prayers  dealing  with 
materiality  under  consideration.  The  Court’s  objection 
is  this  is  not  consistent  with  the  testimony  in  the  case 
because  the  prayer  says  “that  it  must  also  be  material  to 
the  final  decision  of  the  Reconstruction  Finance’s  inquiry.” 

What  is  the  final  decision,  when  the  record  shows  that  it 
was  finally  rejected,  and  then  the  prayer  continues : 

“In  determining  whether  or  not  the  financial  statement 
in  question  was  material,  you  should  consider  whether  it 
was  accepted  or  rejected  by  the  Reconstruction  Finance 
Corporation  or  whether  or  not  it  was  regarded  by  the  2601 
Reconstruction  Finance  Corporation  as  current  or  out¬ 
dated.” 

What  happened  in  Kansas  City  when  it  was  summarily 
passed  back? 

What  happened  in  Washington  when  it  was  filed? 

Mr.  Rutland  went  to  New  York  in  October,  so  I  don’t 
think  it  was  entirely  consistent  with  the  testimony. 
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Then  whether  or  not  it  had  a  natural  tendency  to  influence 
the  action. 

What  is  meant  by  ‘‘natural  tendency”? 

T  am  going  to  deny  this  prayer,  subject  to  objection. 

[1510]  Mr.  Hitz:  We  object  to  16.  Tt  is  also  directed 
to  what  we  feel  is  not  a  part  of  the  case,  namely,  the 
requirement  of  materiality  of  the  statement. 

The  Court:  I  think  it  is  contrary  to  the  evidence.  T 
am  going  to  deny  this  and  the  objection  is  noted. 

Let  me  ask  you,  Mr.  Williams,  T  go  along  with  you  fairly 
well  down  to  your  last  line. 

Have  we  got  another  prayer  tendered  by  you  in  which 

2603  ^ou  ^ave  r&ised  the  issue  under  that  specification  which 
charges  the  wiping  out  of  the  loans  payable? 

Mr.  Williams:  Yes,  sir. 

The  Court:  You  have  a  separate  one  on  that? 

Mr.  Williams:  Yes,  sir. 

The  Court:  What  number  is  it? 

Mr.  Williams:  1  think  it  is  Xo.  10,  your  Honor. 

Yes,  sir,  Xo.  10  was  granted  by  your  Honor. 

The  Court:  Yes,  Mr.  Williams.  You  see,  what  I  am 
concerned  about  is,  it  is  a  duplication  at  that  point.  Then 
the  last  sentence  beginning,  “in  determining  whether  de¬ 
fendants  reasonably  and  in  good  faith  believed  that  these 
loans  had  been  wiped  out,  you  may  take  into  consideration 
whether  or  not  there  was  evidence  that  the  defendant 
Freidus  ever  tried  to  collect  these  loans  from  the  cor- 

2604  poration.” 

1  think  that  that  invades  the  province  of  the  jury, 
especially  where  the  prayer  is  pitched  on  the  phrase  that 
[1511]  “they  are  instructed  as  a  matter  of  law.” 

I  assume  you  gentlemen  will  argue  along  those  lines, 
but  1  don't  feel  I  can  give  that  prayer  in  view  of  the  grant 
of  Xo.  10  and  the  fact  that  the  last  sentence  does  not  seem 
to  be  legallv  correct. 

I  am  going  to  deny  17. 
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Mr.  Williams:  Your  Honor,  it  seems  that  the  one  area 
of  serious  disagreement  that  we  have  with  the  Government 
is  the  question  of  materiality  and  I  feel  it  is  of  the  essence 
of  this  case  that  the  Government  must  have  shown  that 
the  representations  in  question  were  material  and  that  we 
are  entitled  to  such  an  instruction  on  all  of  the  decision 
of  law  that  was  cited  to  vour  Honor  vesterdav  during  the 
arguments  on  the  motion. 

Now,  I  can  well  understand  your  Honor  holding  that 
not  as  a  matter  of  law  could  you  say  these  representations 
were  immaterial,  but  I  do  think  there  is  a  sharp  question 
of  fact  for  the  jury  here  on  which  we  should  have  an 
instruction. 

The  Court:  I  want  to  come  back  to  one  that  we  passed 
over.  , 

Mr.  Williams:  3,  that  is,  your  Honor. 

The  Court :  But  I  do  feel,  as  I  have  indicated,  that  your 

first  sentence  in  the  tendered  instruction  17  is  covered 

bv  vour  instruction  10. 

•  * 

Mr.  Williams:  Yes,  sir. 

[1512]  The  Court:  And  the  last  sentence  is  the  one  to 
which  1  take  issue.  I  don’t  feel  that  it  is  consistent  with 
the  testimony.  We  know  why  it  was  transferred.  We 
know  the  bookkeeping  entries.  But  T  don’t  think  the  ques¬ 
tion  of  good  faith  turns  upon  the  question  of  whether  he 
tried  to  collect  the  loans  or  not.  I  think  you  probably  will 
argue  to  the  jury  that  that  is  strong  evidence  of  good  faith, 
but  as  a  matter  of  law’  I  don’t  think  I  could  say  as  the  Court 
that  that  is  good  faith. 

The  record  is  completely  silent  on  it. 

I  am  going  to  deny  it. 

Now%  w’here  is  the  one  that  I  passed  by? 

Mr.  Williams:  3,  your  Honor. 

Mr.  Hantman:  3,  your  Honor. 

Mr.  Williams:  That  simply  recites  the  condition  of 
materiality,  your  Honor,  wThich  w’e  feel  is  an  indispensable 
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condition  in  the  case.  This  instruction  was  designed,  your 
Honor,  to  permit  argument  either  way  without  any  com¬ 
ment  on  the  facts  at  all. 

The  Court:  Yes. 

Now  let  me  hear  from  the  Government. 

Mr.  Hitz:  Well,  first,  we  think  that  that  subject  was 
passed  upon  by  the  Court  in  motions  to  dismiss. 

The  Court:  Yes,  but  vou  mav  remember  the  Court’s 
observation  that  on  the  question  of  materiality  it  appeared 
[1513]  from  the  record  to  be  material,  because  it  was  re¬ 
ceived,  it  was  a  basis  of  action  and  investigation. 

They  reached  a  point  in  their  determination  when  they 
°G09  decided  not  1°  n°  forward. 

I  don’t  think  it  was  just  simply  the  deposit  of  a  letter 
or  the  deposit  of  an  ordinary  statement.  It  had  a  bearing 
on  the  decision  which  the  Reconstruction  Finance  Corpo¬ 
ration  had  to  make  and  which  they  were  apparently  con¬ 
sidering  the  bids  of  some  three  others,  so  it  did  have  an 
effect. 

Mr.  Hitz:  Yes,  but  this  prayer  requires  us  to  prove 

materialitv.  We  think  there  is  evidence  of  material i tv 
•  • 

but  we  don't  think  we  have  to  prove  it  and  we  don’t  think 
the  jury  should  be  told  that  if  we  don't  prove  it  there 
should  be  an  acquittal. 

The  Court:  I  am  having  a  little  trouble  following  you. 
You  sav  vou  have  evidence  of  materialitv  and  that  is  what 
1  plucked  out  of  the  case.  I  thought  there  was  a  showing 
2G10  that  this  statement  had  a  bearing. 

Mr.  Hitz:  Oh,  yes,  it  does,  but  whether  we  have  to 
prove  it  is  another  matter.  It  would  be  a  good  deal  like 
motive.  We  can  prove  motive.  We  don't  have  to  prove 
motive. 

The  Court:  You  don’t  need  to  be  concerned  with  motive 
until  you  come  to  circumstantial  evidence. 

Mr.  Hitz:  I  am  merely  enlightening  to  this  proposition. 
We  think  we  have  some  evidence  of  materialitv,  but  to  be 

•  7 


871a 


Colloqivy . 


[1514]  required  to  prove  it  is  another  matter,  and  we  don’t 
think  we  should  be  required.  The  statute  doesn’t  require 
it.  The  indictment  doesn’t  charge  it,  and  therefore  we 
don't  think  we  have  to  prove  it. 

*####« 

[1518]  Now  let  me  recapitulate  on  the  prayers  as  tend¬ 
ered  by  the  defendant  Freidus : 

Prayer  No.  1  is  granted  in  substance,  denied  as  to  form. 

Praver  No.  2  is  withdrawn. 

No.  3  is  granted. 

No.  4  is  denied,  objection  noted. 

No.  5  is  denied,  objection  noted. 

No.  6  is  denied,  objection  noted. 

No.  7  is  granted. 

No.  8  is  granted. 

No.  9  is  withdrawn. 

No.  10  is  granted. 

No.  11  is  granted. 

Now,  No.  12,  the  Court  has  accepted  amendments  as 
proffered  and  has  indicated  them  by  striking  through  the 
words  and  initialing  at  the  side  and  the  overall  effect  is 
the  Court  has  granted  in  substance  the  prayer  but  denied 
it  as  to  form. 

[1519]  Now,  the  prayer  as  tendered  would  read  some¬ 
thing  like  this: 

“You  are  instructed  as  a  matter  of  law  that  if  the  de¬ 
fendants  reasonably  and  in  good  faith  believed  that  the 
preferred  stock,  the  loans  payable  entry  and  the  surplus 
entry  were  true,  then  you  must  find  that  none  of  the  entries 
in  question  were  false  or  fraudulent  within  the  meaning  of 
the  indictment.” 

The  overall  effect  of  that  is  that  it  is  granted  in  substance 
and  denied  as  to  form. 

13  denied,  objection  noted. 

14  denied,  objection  noted. 

15  denied,  objection  noted. 
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16  denied,  objection  noted. 

17  denied,  objection  noted. 


[1555]  Closing  Argument  on  Behalf  of  the  Government 

****** 

[1556]  We  said  at  the  outset  of  this  case  that  at  the  time 
this  indictment  was  returned,  there  were  four,  and  to 
enumerate  them  for  you,  we  said  at  the  outset  that  Mr. 
Larry  Knohl,  the  defendant  in  this  case,  was  not  a  vice- 
president.  As  you  will  recall  from  our  opening  statement, 
the  Government  has  since  conceded  the  fact  that  he  was  a 
vice-president  during  the  time  these  alleged  negotiations 
were  supposed  to  have  occurred. 

##***• 

[1569]  Mr.  Fein  told  you,  ladies  and  gentlemen,  that  he 
told  Freidus  of  the  conversation  he  had  with  Mr.  Schneider, 
the  firm's  accountant,  Mr.  Freidus’s  accountant,  of  a  need 
to  get  up  a  financial  statement,  that  he  wanted  it  certified 
or  put  on  firm  stationery,  but  that  Mr.  Schneider  had  told 
him  that  he  couldn’t  do  that  because  the  books  weren't  up 
to  date,  that  if  he  did  make  it,  it  would  have  to  be  qualified 
and  footnoted  and  would  have  no  force  and  effect. 

He  then  asked  Mr.  Freidus  to  call  Mr.  Schneider. 

****** 

[1577]  Now,  just  as  an  aside,  in  connection  with  this  over¬ 
all  proposition.  You  remember  in  the  July  26th  letter  there 
were  some  statements  at  the  bottom  of  the  first  page  relative 
to  the  fact  that  the  Starrett  Television  Corporation,  in  addi¬ 
tion  to  manufacturing  and  distributing  televisions,  also 
manufactured  air-conditioners  known  as  Starrett  air-condi¬ 
tioners.  Burnett,  who  was  president  during  this  very 
period,  he  never  saw  anything  like  that.  The  only  thing 
that  has  been  shown  here,  even  through  the  defense  ex- 
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hibits  that  were  submitted  by  Mr.  Margiotti,  is  that  the 
Starrett  Television  Corporation  may  have  been  a  sales 
agent  for  the  sale  of  air-conditioners  manufactured  by  an¬ 
other  corporation. 

Moreover,  this  letter  went  on  to  sav — this  is  the  letter 

7 

that  was  prepared  after  consultation  between  Mr.  Knip- 
meyer  and  Mr.  Knohl — the  Starrett  Television  Corporation 
occupies  part  of  the  building  known  as  the  Lehigh-Starrett 
Building,  owned  by  the  Starrett  Realty  Corporation,  which 
is  a  subsidiary  of  Starrett  Television  Corporation.  Mr. 
Burnett  told  you,  ladies  and  gentlemen,  he  doesn’t  know 
of  any  Starrett  Realty  Corporation  being  a  subsidiary  of 
Starrett  TV. 

Mr.  Murphy  told  you  he  found  no  account  in  the  books 
indicating  that  Starrett  Realtv  was  a  subsidiary  of  Starrett 
TV. 

[1578]  Mr.  Melick  of  Dun  &  Bradstreet  told  you  when  he 
talked  to  Mr.  Freidus,  Freidus  told  him  it  wasn’t  a  sub¬ 
sidiary.  It  was  only  an  affiliate. 

Now,  that  is  a  gross  fraudulent  statement  intended  to  be 
submitted  to  the  RFC,  ladies  and  gentlemen. 

****** 

Then  we  showed  him  Government’s  Exhibit  24-.  Govern¬ 
ment’s  Exhibit  24,  ladies  and  gentlemen,  is  this  letter  'which 
the  Government  and  the  defense  have  been  contending  over 
for  some  time.  This  is  the  letter  dated  May  3,  1950, 
addressed  to  [1579]  J.  B.  Kass  &  Company,  of  which 
Schneider  was  a  partner.  Tt  says: 

“Gentlemen  :  Please  consider  this  communication  as 
authorization  for  you  to  transfer  the  sum  of  $269,050, 
appearing  in  my  loan  account  as  of  February  28,  1950, 
to  the  donated  surplus  account  of  the  Starrett  Tele¬ 
vision  Corporation. 

Verv  trulv  vours, 
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and  signed  Jacob  Freidus,  and  his  signature  has  been 
identified  by  the  witness  'Waldman. 

Now  you  have  heard  from  at  least  two  witnesses,  both  of 
them  accounting  witnesses,  who  were  shown  this  letter,  and 
thev  were  asked,  what  does  this  letter  mean  to  vou  as  an 
accountant? 

Based  on  their  examination  of  the  books,  based  on  their 
knowledge  of  accounting,  they  say  this  letter  says  that  you 
may  transfer  the  sum  of  $269,050  which  appears  in  our  loan 
account  as  of  February  28,  on  May  3,  1950,  the  date  the 
letter  is  written. 

Now  you  will  undoubtedly  hear  from  opposing  counsel: 
2621  Don’t  forget  the  work  papers,  Mr.  Kaufman’s  work  papers. 
Those  work  papers  show  that  a  letter  is  forthcoming  which 
will  cover  this  donation  to  surplus,  effective  February  28. 
It  doesn’t  sav  the  letter  is  forthcoming  making  the  dona- 
tion  effective  as  of  that  date.  There  is  nothing  in  those 
work  [1580]  papers  that  says — even  Mr.  Kaufman  would 
agree  that  this  letter.  Government’s  24,  was  to  be  given 
effect  February  28,  and  I  submit  to  you,  ladies  and  gentle¬ 
men,  the  evidence  stands  uncontroverted  at  this  point  that 
this  letter  is  to  be  given  effect  the  day  it  is  written. 

*#*#### 

[1588]  She  told  you,  ladies  and  gentlemen,  that  she  re¬ 
members  Mr.  Knohl  saying  to  her,  I  have  got  to  have  a 
financial  statement  of  Starrett.  Then  a  phone  call  was  put 
2G22  through  to  New  York.  Either  she  got  Mr.  Freidus  on  the 
phone  or  Mr.  Knohl  did.  She  couldn’t  remember.  But  she 
heard  him  refer  to  him  as  Jack,  and  when  he  came  out  he 
said  to  her.  Jack  just  indicated  to  me  that  $200,000  has  been 
added  to  the  capital  structure  of  Starrett,  and  that  he  will 
send  me  this  financial  statement. 

And  lo  and  behold,  in  this  letter  is  this  statement :  “Since 
the  above  date,  $200,000  has  been  added  to  our  capital  struc¬ 
ture,  so  that  our  net  worth  todav  is  approximately 
$G50,000.” 

•  #*<**• 
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[1772]  Judge’s  Charge  to  Jury 

The  Court :  Ladies  and  gentlemen  of  the  jury,  we  have 
reached  the  stage  of  the  case  in  the  presentation  and  pro¬ 
ceedings  where  the  Court  will  instruct  you  on  the  law  which 
governs  this  particular  case. 

The  Court  will  instruct  you  at  the  outset  that  the  Court 
is  the  sole  judge  of  the  law  and  you  are,  likewise,  the  sole 
judge  of  the  facts. 

You  will  note  that  we  have,  therefore,  a  divided  duty. 

This  Court  would  be  as  jealous  of  its  prerogative  that  you 
not  invade  the  field  of  the  law  and,  as  a  jury,  undertake 
to  determine  what  you  think  the  law  should  be,  as  you,  in  2624 
turn,  should  be  jealous  of  your  prerogative  that  the  Court 
should  not  invade  your  field  and  undertake  to  tell  you  what 
are  the  facts  and  how  you  should  decide  the  evidence.  ■ 

It  is  the  practice  of  this  particular  Court  not  to  comment 
upon  the  evidence,  and  the  Court  is  not  going  to  do  so. 

Under  the  system  in  the  Federal  courts,  the  trial  judge  not 
only  lias  the  right  to  comment,  if  he  sees  fit,  but  can  even 
make  observations  on  it.  However,  over  manv  vears  of 
experience,  both  as  a  trial  lawyer  and  as  a  jurist,  this  Court 
feels  that  that  is  best  left  to  the  field  of  advocacy  and  to 
the  argument  of  counsel.  Therefore,  if  I  should  at  any 
point  ever  touch  upon  the  evidence,  you  are  to  understand 
that  the  Court  does  [1773]  so  only  in  the  hope  that  by  re¬ 
ferring  to  the  evidence  I  will  make  clear  a  point  of  law  ^95 
rather  than  indicate  to  vou  in  anvwise  the  feeling  the 
Court  has  toward  the  evidence. 

I  want  to  say  at  the  outset  that  the  Court  has  no  feeling 
or  position  on  the  evidence,  and  you  should  not  draw  from 
anything  the  Court  says  that  it  has  a  feeling  concerning 
it  one  wav  or  the  other. 

Perhaps  by  way  of  illustration,  since  at  some  point  in 
this  charge  the  Court  will  be  duty-bound  to  refer  to  it,  I  can 
use  the  indictment  in  showing  you  how  American  juris- 
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prudence  divides  the  function  between  the  judge  deciding 
the  law  and  the  jury  deciding  the  facts. 

As  this  case  has  finally  come  to  you,  it  has  come  to  you 
on  the  second  and  third  counts  of  the  indictment,  although 
the  indictment  is  laid  in  three  counts.  The  first  count  has 
been  taken  from  you,  and  the  Court  charges  you  as  a  matter 
of  law — and  when  I  use  the  expression  “as  a  matter  of  law” 
I  mean  that  is  my  function — it  charges  you  as  a  matter  of 
law  that  you  are  to  have  no  concern  with  it  except  in  one 
particular,  which  I  will  touch  upon  a  little  later. 

In  the  first  count  of  this  indictment,  and  this  is  purely 
by  way  of  illustration,  the  charging  part  of  the  indictment, 
alleges  that  with  specific  intent  the  alleged  false,  fictitious 
and  fraudulent  statements  were  made  by  the  defendants. 

In  the  second  count  of  the  indictment,  the  charging  part 
[1774]  of  the  count  declares  that  the  same  alleged  false 
and  fictitious  statements,  with  the  specific  intent  required, 
were  made  and  used. 

Now  you  may  notice  that  in  the  use  of  both  verbs,  joined 
by  a  conjunction,  under  the  broad  rule  that  the  greater 
includes  the  lesser,  the  verb  “made”  is  in  both.  That  is 
technically  known  as  the  error  of  duplicity,  which,  reduced 
to  laymen’s  language,  means  charging  doubly,  charging  the 
same  thing  in  a  different  form,  because  the  first  count  said 
“made,”  the  second  count  said  “made  and  used.”  Accord¬ 
ingly,  as  a  sheer  matter  of  law,  it  has  nothing  to  do  with 

the  evidence.  The  Court  has  taken  that  from  vou  and  vou 

•  • 

262S  are  not  to  consider  it  except  in  this  one  particular. 

In  drawing  the  indictment,  particularly  beginning  in 
Count  2,  the  pleader,  or  the  one  who  drew  it,  declared  in  the 
very  first  paragraph : 

“The  Grand  Jury  charges  and  re-alleges  all  of  the  allega¬ 
tions  contained  in  Paragraphs  1  to  6,  inclusive,  in  Count  1 
of  the  indictment.” 

“And  the  Grand  Jurv  further  charges.” 
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That  is  known  in  the  art  as  pleading  by  reference.  So 

vou  will  be  entitled  to  look  at  Count  1  for  those  first  six 
• 

paragraphs  and  then  interpolate  it  into  Count  2,  and  note 
particularly  the  charging  part  of  Count  2.  But  that  is  the 
only  reference  you  will  have  with  regard  to  Count  1. 

[1775]  I  repeat,  T  have  used  it  only  as  an  illustration  to 
show  you  that  this  is  the  field  of  law  in  which  the  judge  is 
supreme,  but  on  the  evidence  and  the  facts,  you,  the  jury, 
are  supreme. 

The  defendants  at  the  Bar  are  on  trial  on  a  two-count  in¬ 
dictment,  the  second  count  of  which  charges  a  violation  of 
Title  18,  Section  101  of  the  United  States  Code,  which  has 
been  referred  to  and  is  technically  known  as  the  substantive 
charge. 

The  third  count  charges  a  violation  of  Title  18,  Section 
371,  of  the  United  States  Code,  and  charges  a  conspiracy 
which,  in  effect,  is  a  conspiracy  to  commit  the  substance  of 
the  second  count.  I  shall  deal  with  both  of  those  at  con¬ 
siderable  length  later  in  the  charge.  . 

In  order  that  you  may  follow  the  charge  of  the  Court 
logically,  the  Court  wall  divide  it  into  four  groups.  The 
Court  will  at  the  outset  charge  you  on  the  broad  principles 
of  law  which  are  applicable  to  all  criminal  cases. 

Secondly,  the  Court  will  refer  specifically  to  Count  2  and 
will  charge  you  with  particularity  concerning  it. 

The  Court  will  next  refer  to  Count  3  and  charge  you 
with  particularity  concerning  that. 

Lastly,  the  Court  will  give  you  your  instructions  in  the 
mechanism  of  arriving  at  a  verdict  and  will  outline  for  you 
the  possible  verdicts  which  you  may  return. 

In  the  general  phase  of  the  charge,  the  Court  now 
instructs  [1770]  you  that  an  indictment  is  not  proof.  It 
can  never  take  the  place  of  proof.  It  has  no  value  as  evi¬ 
dence  whatsoever  and  you  are  so  instructed.  No  inference 
of  guilt  is  to  be  drawn,  or  any  inference  of  any  sort,  from 
the  fact  that  the  Grand  Jury  returned  an  indictment.  Ac- 
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cordingly,  you  may  ask  yourself:  What  is  the  function 
of  an  indictment  and  what  is  an  indictment? 

The  Court  instructs  you  that  an  indictment  is  a  formal 
charge  brought  by  the  Grand  Jury  alleging  the  nature  of 
the  offense  upon  which  an  accused  may  stand  trial,  to  serve 
as  a  guide  both  to  the  jury  and  the  Court  as  the  case  moves 
forward  to  its  conclusion,  and  that  is  the  purpose  of  the 
indictment.  It  merely  forms  the  charge,  the  specific  charge, 
to  guide  the  Court  and  the  jury  and  the  parties  concerned. 
When  you  read  the  indictment,  which  will  go  with  you  to 
the  jury  room,  the  Court  again  stresses  that  it  is  not  evi¬ 
dence  and  vou  are  not  to  consider  that,  bv  virtue  of  the  in- 
dictment  being  returned,  any  inference  of  guilt  is  to  be 
inferred  from  the  indictment  nor  the  act  of  the  Grand  Jury. 

The  law,  in  the  first  instance,  presumes  the  defendant  or 
defendants  to  be  not  guiltv.  If  I  should  ever  use  the 
singular  of  the  noun  “defendant,”  or  use  the  plural,  you  will 
understand  that  I  am  referring  to  both  defendants  and  not 
singling  out  one  or  the  other,  but  merely  referring  to  them 
in  the  designation  which  they  have. 

As  I  say,  the  law  in  the  first  instance  presumes  that  the 
[1777]  defendants  are  not  guilty  of  the  offenses  with  which 
they  stand  charged.  The  presumption  of  innocence  means 
it  is  a  presumption  of  law  that  the  defendants  did  not  com¬ 
mit  the  offenses  against  the  United  States,  and  this  pre¬ 
sumption  should  continue  and  prevail  in  the  minds  of  the 
jury  in  such  a  way  as  to  cause  you  to  find  the  defendants 
not  guilty  unless  from  all  of  the  evidence  in  the  case  you 
are  convinced  beyond  a  reasonable  doubt  that  the  defend¬ 
ants  did  commit  the  offenses  with  which  they  are  charged 
in  the  second  and  third  counts  of  this  indictment. 

The  burden  of  proof  is  on  the  prosecution;  that  is  to  say, 
the  burden  of  proof  is  upon  the  Government  of  the  United 
States  to  establish  the  guilt  of  the  accused  beyond  a  reason¬ 
able  doubt.  That  burden  continues  from  the  beginning  to 
the  end  of  the  trial  and  it  applies  to  every  element  neces¬ 
sary  to  constitute  the  offenses. 
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A  reasonable  doubt  means  such  a  doubt  as  will  leave  the 
juror’s  mind,  after  a  candid  and  impartial  investigation  of 
all  the  evidence,  so  undecided  that  he  is  unable  to  say  that 
he  has  an  abiding  conviction  of  the  defendant’s  guilt  or  such 
a  doubt  as  in  the  graver  and  more  important  transactions  of 
life  would  cause  a  reasonable  or  prudent  man  to  hesitate 
and  pause.  Tf  the  evidence  fails  to  come  up  to  this  standard, 
it  is  such  as  to  warrant  a  doubt,  and  if  you  have  such  a 
reasonable  doubt,  the  law  says  the  defendant  shall  have  the 
[1778]  benefit  thereof,  and  in  such  a  case  you  should  find 
the  defendants  not  guilty. 

The  words  “reasonable  doubt”  must  be  given  their  usual 
or  ordinary  meaning.  The  doubt  must  not  be  trivial  or 
whimsical  or  based  on  groundless  conjecture,  but  it  must 
be  one  that  arises  out  of  the  evidence  or  from  the  lack  of 
evidence  and  one  that  appears  to  you  to  be  reasonable  in 
the  case. 


If  vou  can  reconcile  the  evidence  with  anv  reasonable 
•  *• 

hypothesis  consistent  with  the  innocence  of  the  defendants, 
vou  should  do  so,  and  in  that  case  vour  verdict  would  be 

*7  •> 

not  guilty. 

Xow  you  are  instructed  as  a  matter  of  law,  as  the  Court 
has  pointed  out  to  you,  that  the  burden  is  on  the  Govern¬ 
ment  to  prove  beyond  a  reasonable  doubt  that  the  defend¬ 
ants  knowingly,  wilfully,  and  with  criminal  intent,  filed  a 
false  financial  statement  with  the  Reconstruction  Finance 


Corporation  on  August  2,  1950,  showing  that  it  contained 
false,  fictitious  or  fraudulent  entries  at  that  time. 

Unless  the  Government  has  carried  the  burden  of  prov¬ 
ing  this  to  vou  bevond  anv  reasonable  doubt,  it  would  be 
your  duty  under  your  oaths  as  jurors  to  return  a  verdict 
of  not  guilty. 

And  in  arriving  at  that,  you  must  not  base  your  deter¬ 
mination,  either  of  guilt  or  innocence,  upon  any  suspicion, 
however  strong,  nor  shall  you  speculate  or  guess  as  to  the 
guilt  of  the  defendants. 
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[1779]  The  fact  that  the  law  requires  the  Government  to 
prove  every  essential  element  of  the  crimes  charged  and 
alleged  and  to  prove  those  charges  beyond  a  reasonable 
doubt  does  not  necessarily  mean  that  the  Government  must 
prove  its  case  beyond  all  doubt  with  the  exactitude  of  a 
mathematical  formula,  such  as  2  and  2  equals  4,  or  that  the 
Government  must  prove  its  case  with  the  perfection  of  a 
physical  law  that  an  unsupported  body  will  fall  to  the  sur¬ 
face  of  the  earth,  but  only  up  to  the  point  where  you,  the 
jury,  upon  all  the  evidence,  have  a  firm  and  an  abiding  con¬ 
viction  of  the  defendants’  guilt. 

You  are  the  sole  judges  of  the  witnesses,  the  credibility 

°639  nT1<^  ^ie  we*&kt  which  you  will  give  to  the  testimony  of  those 
witnesses  who  have  appeared  before  you,  and  you  should 
accord  to  the  individual  witnesses  and  the  testimony  given 
bv  them  that  degree  of  credit  and  effect  which  in  vour 
honest  judgment  you  think  they  ought  to  have,  taking  into 
consideration  in  so  far  as  you  are  able  so  to  do  the  manner 
and  appearance  of  the  witnesses  upon  the  stand,  whether 
the  testimony  be  honestly  and  frankly  given,  the  apparent 
intelligence  or  lack  of  intelligence  of  the  witness,  his  op¬ 
portunity  and  ability  to  observe  the  facts  which  transpired 
within  his  presence  and  his  capacity  to  remember  what  at 
the  prior  times  he  has  observed. 

And  when  the  Court  uses  the  masculine,  the  Court  also 
intends  the  feminine,  whether  it  be  a  male  or  a  female 
f  1 780]  witness. 

26A0  Accordingly,  as  I  have  said,  you  should  consider  the  intel¬ 
ligence  of  a  witness,  his  opportunity  and  ability  to  observe 
the  facts  that  he  has  seen  and  their  ability  to  express  ac¬ 
curately  and  to  indicate  to  you  through  the  medium  of 
words  that  which  passed  within  their  observation ;  also  what, 
if  any,  interest  a  witness  has  in  the  outcome  of  the  case 
and  whether  on  that  account  he  or  she  has  colored  in  any 
way  the  facts  related  to  his  or  her  testimony  and,  again, 
whether  or  not  there  be  manifested  against  any  particular 
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witness  any  bias,  prejudice,  feeling  for  or  against  and,  if  so, 
whether  or  not  that  colored  his  or  her  testimony  one  way 
or  the  other. 

If  you  believe  any  witness  has  knowingly  and  wilfully 
testified  falsely  as  to  anv  fact  or  facts  material  to  the  is- 

V  V 

sues  on  trial,  you  may  reject  all  or  any  part  of  the  testimony 
of  such  witness.  That  rule  of  law,  however,  does  not  pre¬ 
vent  you  from  giving  weight  to  such  parts  of  the  testimony 
of  such  witnesses  as  vou  mav  find  to  be  trustworthy  and 
reliable.  Thus  you  may  find  parts  of  the  testimony  to  be 
supported  and  corroborated  by  other  evidence  in  the  case 
which  you  may  believe  to  be  true  and  that  is  so,  even  though 
you  find  other  parts  of  such  testimony  to  be  untrue. 

You  will,  accordingly,  understand  you  are  not  to  base 
your  verdict  on  sympathy,  prejudice,  bias  or  any  ex¬ 
traneous  matter  unconnected  with  the  evidence  as  you  heard 
it  from  the  [1781]  lips  of  the  witnesses  on  the  witness  stand. 

The  Court  also  instructs  you  that  if  there  is  a  conflict  in 

the  evidence  in  the  case  on  anv  fact  or  circumstance  tend- 

%> 

ing  to  establish  the  guilt  or  the  innocence  of  the  defendant, 
a  part  of  which  is  in  favor  of  the  theory  of  the  Government 
and  a  part  of  which  is  in  favor  of  the  theory  of  the  de¬ 
fendant,  and  you  should  entertain  a  reasonable  doubt  as  to 
which  is  true,  then  it  is  your  duty  in  arriving  at  your  ver¬ 
dict  to  adopt  the  evidence  or  the  theory  or  the  conclusion 
most  favorable  to  the  accused. 

You  are  instructed  that  you  are  the  exclusive  jurors  and 
judges  of  the  facts  and  of  the  effect  and  the  value  of  the 
evidence.  But  you  must  determine  the  facts  from  the  evi¬ 
dence  produced  here  in  court.  If  any  evidence  was  admitted 
and  afterwards  was  ordered  by  the  Court  to  be  stricken 
out,  you  must  disregard  entirely  the  matter  thus  stricken, 
and  if  any  counsel  intimated  by  any  of  his  questions  that 
certain  suggested  facts  wTere  or  wrere  not  true,  you  must 
disregard  such  intimation  and  must  not  draw  any  inference 
from  it. 
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As  to  any  statement  made  by  counsel  in  your  presence 
concerning  the  facts  of  this  case,  you  must  not  regard  such 
statement  as  evidence,  provided,  however,  that  when  counsel 
for  both  sides  have  stipulated  to  any  tact  as  having  been 
done  in  some  instance  in  this  case,  you  are  to  regard  such 

as  evidence  proved  in  the  case. 

[1782]  You  are  also  instructed  that  at  times  throughout 
the  trial  the  Court  has  been  called  upon  to  pass  upon 
questions  of  whether  or  not  certain  offered  evidence  might 
properly  be  admitted. 

You  are  not  concerned  with  the  reasons  for  such  rulings 
and  you  are  not  to  draw  any  inferences  from  them;  whether 
offered  testimony  is  admissible  is  purely  a  question  of 
law. 

In  admitting  evidence  to  which  an  objection  is  made 
the  Court  does  not  determine  what  weight  or  credence  or 
value  should  be  given  to  such  evidence,  nor  does  the  Court 
pass  upon  the  credibility  of  the  witness  that  amount'  ol 
credence  or  weight  that  you  will  give  to  his  testimony  as 
to  any  offer  of  evidence  that  has  been  rejected  by  the 
Court*.  You,  of  course,  must  not  consider  the  same  as  to 
any  question  to  which  an  objection  was  sustained.  You 
must  not  conjecture  as  to  what  the  answer  might  have  been 
or  as  to  the  reason  for  the  objection. 

You  are  instructed  that  if  upon  a  fair  and  impartial 
consideration  of  all  the  evidence  in  the  case  \ou  find  that 
there  are  two  reasonable  theories  equally  supported  by 
the  evidence  in  the  case,  one  of  such  theories  consistent 
with  the  guilt  of  the  defendants  and  the  other  consistent 
with  the  innocence  of  the  defendants,  then  it  is  the  policy 
and  the  law  makes  it  the  duty  of  the  jury  to  adopt  that 
theory  which  is  consistent  with  the  innocence  of  the  defend¬ 
ants. 

[1783]  Passing  along  to  further  general  matters,  you 
are  also  instructed  that  where  a  witness  has  a  direct  per¬ 
sonal  interest  in  the  result  of  the  case  the  temptation  is 
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strong  to  color  or  pervert  or  to  withhold  the  facts.  The 
deep  personal  interest  which  he  may  have  in  the  result  of 
the  case  should  be  considered  by  the  jury  in  weighing  the 
evidence  and  in  determining  how  far  or  to  what  extent,  if 
at  all,  it  is  worthy  of  credit. 

The  Court  also  instructs  you  that  a  defendant  in  a  crimi¬ 
nal  case  is  not  required  to  prove  his  innocence  or  to  offer 
evidence  in  connection  therewith.  The  fact  that  the  defend¬ 
ant  does  not  take  the  witness  stand  and  testify  in  his  own 
behalf  does  not  create  any  presumption  against  him.  The 
jury  is  charged  that  it  must  not  permit  that  fact  to  weigh 
in  the  slightest  degree  against  any  such  defendant,  nor 
should  this  fact  enter  into  the  discussions  or  deliberations 
of  the  jury  in  any  manner. 

Next  the  Court  wants  to  pass  from  those  general  matters 
and  we  get  into  a  discussion  and  instruction  of  the  law 
as  it  pertains  to  the  second  count  of  this  indictment.  The 
second  count  of  the  indictment,  brought  under  Title  18, 
Section  1001,  of  the  United  States  Code  is  predicated  upon 
the  following  statute  of  the  Congress: 

“Whoever  in  any  matter  within  the  jurisdiction  of  any 
department  or  agency  of  the  United  States  knowingly  and 
wilfully  falsifies,  conceals  or  covers  [1784]  up  by  any  trick, 
scheme  or  device  a  material  fact  or  makes  any  false,  fic¬ 
titious  or  fraudulent  statements  or  representations,  or 
makes  or  uses  any  false  writing  or  document  knowing  the 
same  to  contain  any  false,  fictitious  or  fraudulent  state¬ 
ment  or  entry,  shall  be  punished  as  the  statute  provides.” 

This  particular  second  count  has  a  series  of  numbered 
paragraphs.  The  first  through  the  sixth  are  sometimes 
referred  to  technically  as  the  inducement  or  the  historical 
or  the  preliminary  part  of  the  indictment. 

Now  they  charge,  in  substance,  that  the  Reconstruction 
Finance  Corporation  was  an  agency  of  the  United  States 
and  a  body  corporate  whose  capital  stock  was  wholly  owned 
by  the  United  States,  and  the  Court  charges  you  as  a 
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matter  of  law  that  that  is  true.  There  has  been  no  issue 
of  dispute  or  issue  of  fact  upon  it. 

The  second  count  charges  : 

“That  on,  to  wit,  January  23,  1947,  the  Reconstruction 
Finance  Corporation,  after  an  application  was  duly  and 
properly  made,  approved  a  loan  to  the  Aireon  Manufactur¬ 
ing  Corporation  of  Kansas  City,  Kansas,  in  the  sum  of 
$1,500,000,  and  that  assets  of  this  corporation  were  pledged 
as  security.” 

There  has  been  no  issue,  as  the  Court  recalls,  of  that 
fact,  and  the  Court  as  a  matter  of  law  charges  you  that 
that  [1785]  was  true. 

°651  The  paragraph  of  the  indictment  is: 

“That  several  months  thereafter,  the  Aireon  Corporation 
failed  to  make  the  required  payments,  and  on  January  17, 
1950,  by  an  order  of  the  United  States  District  Court  for 
the  District  of  Kansas,  the  Reconstruction  Finance  Corpo¬ 
ration  became  the  owners  of  the  assets  of  the  Aireon  Corpo¬ 
ration  pledged  as  security.” 

Again  there  appears  to  have  been  no  issue  of  fact  on 
that  contention. 

The  fourth  paragraph  is: 

“That  after  the  Korean  conflict  broke  out  in  the  summer 
of  1950,  several  business  and  manufacturing  concerns  mani¬ 
fested  an  interest  in  the  productive  facilities  and  the 
aforementioned  assets  of  Aireon  and  made  offers  of  pur¬ 
chase,”  with  a  view  to  buying  it  from  the  United  States. 

2652  It  is  averred  that:  “A  strong  determining  factor  in  this 
connection  would  be  the  financial  status  and  condition  of 
the  various  parties  and  concerns.” 

Now,  the  Court  merely  points  to  the  first  part  of  this 
and  says  that  appears  to  be  no  issue  of  fact.  The  ques¬ 
tion  of  the  reliability  upon  financial  statements  has  been 
an  issue  before  you.  The  Court  makes  no  comment  upon 
that. 

[1786]  The  fifth  paragraph  is  that: 
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“While  the  offers  as  mentioned  above  were  under  con¬ 
sideration,  there  was  a  bid  and  offer  of  purchase  pur¬ 
portedly  made  by  and  on  behalf  of  Starrett  Television 
Corporation.” 

The  corporation  is  described  as  one  in  which  Jacob 
Freidus  and  his  wife,  Claire  Freidus,  owned  the  controlling: 
stock.  It  is  alleged  that  the  bid  and  offer  were  signed 
bv  Larrv  Knohl  and  indicated  that  Larrv  Knohl  was  a 
vice-president  of  Starrett  Television  Corporation;  that 
the  bid  was  in  the  amount  of  some  $600,000,  and  it  laid 
out  the  extent  to  which  it  was  buying  the  assets,  and  goes 
on  to  indicate  the  circumstances  under  which  the  tender 
was  made. 

The  Court  again  refers  and  directs  your  attention  to 
it,  since  this  is  an  averment  and  will  be  an  issue  of  fact 
before  you.  ; 

Then  the  sixth  paragraph  declares:  “That  on  August 
*2,  1950,  the  Reconstruction  Finance  Corporation  of  Wash¬ 
ington,  D.  C.,”  which  is  the  charge,  parenthetically,  that 
something  was  done  in  the  District  of  Columbia,  to  which 
the  jurisdiction  of  this  Court  attaches. 

The  indictment  continues,  as  I  say: 

•‘That  on,  to  wit,  August  2,  1950,  the  Reconstruction 
Finance  Corporation,  which  had  the  aforementioned  [1787] 
bid  and  offer  of  purchase  of  July  26,  1950,  received  a 
further  communication,  referring  to  that  bid  and  indicating 
that  Larry  Knohl,  one  of  the  defendants,  was  vice-presi¬ 
dent.  This  communication  referred  to  an  alleged  financial 
statement  of  the  Starrett  Television  Corporation  as  of 
February  28,  1950,  a  copy  of  which  alleged  financial  state¬ 
ment  was  enclosed,  and  said  communication  also  stated 
that  the  financial  status  and  condition  of  the  Starrett 
Television  Corporation  had  materially  improved  in  certain 
stated  respects  since  February  28,  1950.” 

Now  that,  again,  is  an  issue  of  fact  which  is  particularly 
within  your  province  and  with  which  this  Court  makes  no 
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comment  other  than  to  refer  to  it  in  the  logical  sequence 
of  the  charges  made,  because  it  brings  us  up  to  paragraph 
7,  which  is  known  in  the  law  as  the  charging  part  of  the 
indictment.  This  is  the  heart  and  soul  of  the  second  count, 
which  is  the  first  count  being  submitted  to  you  for  deter¬ 
mination.  I  shall  read  this  somewhat  in  summary.  You 

will  have  the  indictment  witht  vou  and  can  read  it  in  detail. 

•• 

The  seventh  count  charges: 

“That  on,  to  wit,  August  2,  1950,  and  at  the  District  of 
Columbia,  the  defendants,  Jacob  Freidus  and  Larry  Knohl, 
in  the  same  further  communication,  letter  and  enclosure 
referred  to  in  the  preceding  [1788]  paragraph  which  was 

2657  rece^ve<^  by  the  Reconstruction  Finance  Corporation  on 
or  about  that  date,  and  which  was  then  and  there  related 
to  and  was  a  matter  within  the  jurisdiction  of  the  Recon¬ 
struction  Finance  Corporation,  an  agency  of  the  United 
States  Government,”  and  here,  in  line  with  the  language 
of  the  statute,  “that  whoever  in  any  matter  within  the 
jurisdiction  of  any  department  or  agency  of  the  United 
States,”  the  Court  charges  you  as  a  matter  of  law  that 
the  Reconstruction  Finance  Corporation  was  an  agency  of 
the  United  States,  although  a  private  corporation  whose 

stock  was  whollv  owned  bv  the  United  States,  and  then 

•  * 

begins  the  language  of  the  intent  with  which  it  is  alleged 
that  the  alleged  crime  occurred. 

And  that  language  is  that  the  defendants  unlawfully, 
feloniously,  knowingly  and  wilfully  made  false,  fictitious 

2658  and  fraudulent  statements  and  representations  in  that  the 
letter  of  August  2,  1950,  just  referred  to,  purportedly  from 
the  Starrett  Television  Corporation,  which  had  been  signed 
by  the  defendant  Larry  Knohl,  and  indicating  that  said 
Larry  Knohl  was  a  vice-president  of  the  corporation,  and 
the  enclosure  delivered  with  said  letter,  that  is  to  say, 
the  alleged  financial  statement  as  of  February  28,  1950, 
which  the  defendants  delivered  and  caused  to  be  delivered 
to  the  Reconstruction  Finance  Corporation,  contained  the 
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following  false,  fictitious  and  fraudulent  statements  and 
representations,  as  the  [1789]  defendants  well  knew. 

Then  follow  four  numbered  paragraphs  which  are  re¬ 
ferred  to  in  the  law  as  specifications  or,  as  the  counsel  have 
referred  to  in  their  argument  to  you,  as  the  four  alleged 
falsehoods. 

Before  I  come  to  those  I  want  to  go  back  and  define 
what  the  law  means  by  the  expression  that  “the  intent 
with  which  they  acted  was  unlawfully,  feloniously,  know¬ 
ingly  and  wilfully.” 

In  the  law  there  are  two  types  of  intent.  There  is  an 
intent  which  is  a  general  intent  and  another  which  is  a 
specific  intent.  By  way  of  illustration,  if  one  man  struck 
another  with  his  fist,  the  striker  could  not  be  heard  to  say 
that  he  did  not  intend  or  did  not  have  the  intent  to  hit 
the  man,  because  the  law  will  presume  that  a  person  intends 
the  natural  and  probable  consequences  of  another’s  act, 
and  if  one  projects  his  fist  forward  within  striking  dis¬ 
tance  of  another  and  hits  the  other  man,  he  can’t  be  heard 
to  say  that  he  didn’t  intend  or  didn’t  have  the  criminal 
intent  to  hit  him. 

Now,  that  is  an  illustration  of  a  general  intent,  because 
a  crime  is  composed  of  both  the  act  and  the  accompanying 
intent. 

Now  let  us  assume  that  beyond  mere  assault,  of  which 
the  first  was  an  illustration,  the  Government  charged  that 
when  A  struck  B,  A  had  the  specific  intent  to  kill  him, 
in  that  there  was  evidence  of  prior  threats,  preparation,  2661 
or  maybe  the  possession  of  weapons  or  striking  in  vul¬ 
nerable  r  1790]  places.  Now,  here  the  Government  may  not 
rely  upon  the  rule  I  just  gave  you,  that  a  person  intends 
the  natural  and  probable  consequences,  because  beyond 
that  the  Government  must  show  that  when  he  struck,  A 
had  the  intent  specifically,  not  generally,  but  specifically, 
to  take  a  human  life. 
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You  will  notice  the  statute  uses  the  expression:  “Who¬ 
ever  in  any  matter  within  the  jurisdiction  of  any  depart¬ 
ment  or  agency  of  the  United  States  knowingly  and  wil¬ 
fully.” 

Now,  read  in  the  text  of  that  phrase  in  the  statute,  the 
Court  charges  you  that  that  means  deliberately,  and  with 
knowledge,  and  not  something  that  is  merely  careless  or 
negligent.  Wilfulness  is  an  element  of  the  offense  charged. 

It  is  necessary  for  the  Government  to  prove,  and  to  prove 
bevond  a  reasonable  doubt,  that  the  defendants  wilfullv 
and  knowingly  gave  false,  fictitious  and  fraudulent  state¬ 
ments,  which  means,  as  I  have  indicated,  it  was  deliberately 
2g£o  done,  and  done  with  knowledge  means  that  it  was  not 
something  unintentional,  something  accidental  or  something 
that  was  negligently  done. 

Now,  of  course,  beyond  the  expressions  of  the  statute, 
which  are  “wilfully  and  knowingly,”  the  statute  also  says 
“unlawfully,”  which,  the  Court  instructs  you,  means  with¬ 
out  the  sanction  of  law,  contrary  to  law. 

And  the  indictment  also  uses  the  word  “feloniously,” 
which,  the  Court  charges  you,  means  with  intent  to  commit 
a  [1791]  felony,  or,  broadly  speaking,  with  an  evil  or  crimi¬ 
nal  intent. 

In  that  same  particular,  certain  instructions  have  been 
argued  before  you  which  the  Court  has  given  approval  of 
in  advance  of  counsel’s  arguments,  and  the  Court  instructs 
you  that  as  to  the  defendants,  and  I  am  using  the  expres- 
2664  si  on  as  regarding  both,  the  burden  of  prosecution  requires 
not  only  proof  that  the  financial  statements  accompanying 
the  letter  of  August  2,  1950  were  false,  but,  moreover,  that 
the  defendants  then  and  there  knew  them  to  be  false.  Any 
failure  of  proof  in  this  regard  requires  that  they  be  found 
not  guilty. 

The  jury  is  instructed  that  as  to  the  two  counts  in  the 
indictment  with  which  the  defendants  are  charged  it  is 
necessary  that,  in  addition  to  the  intended  act  or  acts  which 
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characterize  the  offenses,  the  act  or  acts  must  be  accom¬ 
panied  by  a  specific  or  particular  intent,  without  which 
the  crime  may  not  be  committed.  Thus,  in  the  charge 
contained  in  Count  3,  conspiracy,  the  necessary  element 
in  that  charge  as  far  as  the  defendants  are  concerned  is 
that  the  things  done,  if  done,  were  done  knowingly  and 
wilfully,  and  unless  specific  intent  so  exists,  the  crime  has 
not  been  committed.  And  that  applies,  of  course,  to  the 
second  count  on  which  T  am  presently  charging  you.i 

I  have  already  pointed  out  to  you  that  the  word  “know¬ 
ingly”  as  used  in  the  indictment  imports  a  knowledge  of 
the  existence  of  the  facts  in  question,  that  the  said  facts 
were  false,  so  as  [1792]  to  bring  the  act  or  commission  oggg 
within  the  condemnation  of  the  law.  Transmission  of  facts 
believed  to  be  true  is  not  a  basis  upon  which  to  predicate 
any  theory  of  guilt.  , 

Xow,  this  may  be  repetitious,  but  again  you  are  in¬ 
structed  as  a  matter  of  law*  that  the  burden  is  on  the  Govern¬ 
ment  to  prove  beyond  a  reasonable  doubt  that  the  financial 
statement  filed  with  the  Reconstruction  Finance  Corpora¬ 
tion  on  August  2,  1950,  was  not  only  false  or  fraudulent, 
but  also  that  it  was  material  to  the  decision  of  the  Recon¬ 
struction  Finance  Corporation  on  a  matter  within  its  juris¬ 
diction.  Even  if  you  should  find  that  the  statement  filed 
was  inaccurate  in  the  respects  charged,  unless  you  further 
find  beyond  a  reasonable  doubt  that  it  was  material  to  the 
matter  under  consideration,  it  would  be  your  duty  under 
your  oaths  as  jurors  to  return  a  verdict  in  this  case  of  not  2G67 
guilty. 

You  are  likewise  instructed  as  a  matter  of  law  that  if 
these  defendants  in  good  faith  reasonably  believed  the 
representations  in  the  financial  statement  in  question  to 
be  substantially  true,  even  though  they  were  in  error,  it 
is  your  duty  under  your  oaths  as  jurors  to  return  a  verdict 
of  not  guilty.  That  applies,  of  course,  to  the  specifications 
on  which  I  will  give  you  further  instruction  in  a  moment. 
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Broadly  speaking,  you  are  instructed  as  a  matter  of  law 
that  if  you  find  the  defendants  reasonably  and  in  good  faith 
believed  the  entry  on  the  financial  statement  in  question 
[1793]  showing  preferred  stock  in  the  amount  of  $339,800 
was  true  or  that  the  entry  on  the  financial  statement  in 
question  showing  loans  payable  of  a  total  of  $28,450.11  wras 
true,  or  that  the  surplus  entry  on  the  financial  statement 
in  question  was  true,  then,  as  the  Court  says,  you  may 
not  find  them  guilty  of  any  false  or  fraudulent  represen¬ 
tation  with  respect  thereto. 

You  will  notice  that  these  instructions  bear  upon  what 
the  Court  has  been  charging  you,  that  where  a  charge  is 
made  of  a  specific  intent  in  the  language  of  the  indictment, 
unlawfully,  feloniously,  knowingly  and  wilfully,  that  must 
be  proven,  and  proven  beyond  a  reasonable  doubt. 

Now,  moving  from  the  intent  which  is  required  to  the 
averment  of  the  character  of  the  statements  and  repre¬ 
sentations,  the  indictment  declares  and  alleges  that  these 
statements  and  representations  were  false,  fictitious  and 
fraudulent.  The  Court  charges  you  that  the  word  “false"’ 
in  its  barest  definition  means  untrue.  However,  in  the  law, 
this  word  usually  means  something  more  than  untrue. 
It  means  something  designedly  untrue  and  deceitful.  The 
word  “fictitious”  is  founded  as  an  adjective  on  the  noun 
“fiction,”  and  it  means  that  which  is  false  or  feigned  or 
pretended.  Jt  can  also  be  described  as  imaginary,  not  real, 
or  counterfeit.  Now,  fraudulent  representation  is  a  false 
statement  made  with  knowledge  of  its  falsity,  with  the 
intention  to  persuade  another  or  influence  his  action  and 
on  which  the  other  relies. 

[1794]  Now,  we  have  to  this  point  charged  you  generally 
on  the  language  of  the  seventh  paragraph,  which,  as  the 
Court  indicated  to  you,  is  the  charging  part  of  this  second 
count,  and  we  will  now  take  up  these  four  specifications  of 
alleged  falsehood. 
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With  regard  to  the  first  one,  the  first  one  is  that  the 
letter  of  August  2nd,  purportedly  from  Starrett  Television, 
and  signed  by  Larry  Knohl  as  vice-president,  was  false 
in  that  Larry  Knohl  was  not  on  the  date  of  August  2,  1950 
vice-president  of  that  corporation. 

The  state  of  the  record  is,  and  again,  if  T  may  refer  to 
it,  you  are  to  understand  that  my  recollection  of  it  or 
counsel's  recollection  of  it  does  not  control  as  to  what  the 
evidence  in  the  case  is.  If  your  recollection  differs  from 
mine  as  the  Judge,  your  recollection  controls  over  mine 
as  the  Judge  and  over  counsel  as  the  advocates,  because 
you  are  the  sole  judges  of  the  evidence  and  the  facts  of 
the  case. 

However,  the  Court’s  recollection  is  that  in  his  opening 
statement  the  Assistant  United  States  Attornev  announced 
that  that  particular  specification  was  being  abandoned  and 
in  fact  as  the  case  progressed  there  was  positive  testimony, 
unchallenged,  that  Larry  Knohl,  the  defendant  at  the  trial 
table,  was  on  the  date  of  August  2nd  in  fact  vice-president 
of  the  Starrett  Television  Corporation. 

I  allude  to  that  because  T  now  charge  you  as  a  matter 
of  [1795]  law  that  you  are  to  pay  no  attention  to  it.  Take 
it  out  of  your  deliberations  entirely,  because  as  a  matter 
of  law  there  is  no  issue  of  fact  to  go  to  you  concerning  it. 

I  next  direct  your  attention  to  the  second  specification, 
or  the  second  alleged  falsehood,  and  T  shall  read  it  com¬ 
pletely  and  then  charge  you  specifically  about  it.  It  reads 
as  follows:  2G73 

‘‘The  alleged  financial  statement  as  of  February  2S,  1950, 
enclosed  in  the  aforementioned  letter  of  August  2,  1950, 
was  false,  fictitious  and  fraudulent,  in  that  whereas  the 
alleged  financial  statement  stated  and  represented  that  the 
total  capital  stock  of  the  Starrett  Television  Corporation 
consisted  of  200  shares  of  common  stock,  no  par  value, 
listed  at  and  allegedly  worth  $200,  and  200  shares  of  pre¬ 
ferred  stock,  no  par  value,  listed  at  and  allegedly  worth 
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$339,800,  in  truth  and  in  fact  the  total  capital  stock  of  the 
Starrett  Television  Corporation  on  August  28,  1950  con¬ 
sisted  only  of  200  shares  of  comon  stock,  no  par  value.” 

Mr.  Hitz:  Your  Honor,  I  hate  to  interrupt  you,  but  that 
■was  February  28th. 

The  Court:  Bv  direction  of  the  Court,  will  vou  correct 
it:  if  1  said  August  28,  correct  it  to  February  28. 

1  will  read  that  again  so  there  will  be  no  break  in  the 
continuity: 

[1796]  “  *  *  *  in  truth  and  in  fact,  the  total  capital  stock 
of  tl'.e  Starrett  Television  Corporation  on  February  28, 
1950  consisted  only  of  200  shares  of  common  stock,  no  par 

2G7 5  value-" 

Counsel  on  both  sides  of  the  trial  table  have  ably  argued 
this  particular  matter  to  you  and  as  advocates  they  have 
drawn  from  the  evidence  their  understanding  of  it,  and 
there  is  an  issue  of  fact  raised  before  you. 

Now  in  this  particular  allegation  there  are  matters  where 
the  Court’s  field  in  determining  the  law  goes  slightly  into 
your  field  where  you  are  to  determine  the  facts.  If  the 
facts  were  known,  it  could  be  a  straight  question  of  law, 
but  there  is  a  dispute  on  the  facts. 

What  the  Court  is  getting  at  is  this.  There  are  gener¬ 
ally  three  types  of  ownership  of  business  in  American  jur¬ 
isprudence. 

There  is  the  single  proprietorship  of  one  natural  person 
"’ho  owns  all  the  business.  There  is  a  second  type  known 
“  *  as  a  partnership,  which  is  an  association  of  two  natural 
persons  or  more  in  a  common  enterprise  for  joint  profit. 

T  wouldn’t  go  into  the  things  that  you  are  not  concerned 
with  about  associations  and  joint  stock  matters  and  the 
like.  Tt  is  not  involved  here. 

But  those  two  are  the  first  two  basic  types  of  owner¬ 
ship,  and  the  third  is  the  corporation. 

Now  a  corporation  is  a  legal  entity  existing  only  in  [1797] 
contemplation  of  law.  Broadly  speaking,  it  has  no  appear- 
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ance,  no  soul,  no  substance,  no  being.  It  is  independent  of 
the  persons  who  are  the  stock  owners,  stockholders,  and 
who  in  turn  measure  their  proprietorship  by  their  stock 
ownership  and  in  case  of  dissolution,  if  profit  remains 
above  capital,  would  receive  back  proportionately  that 
amount  in  proportion  to  their  stock  ownership. 

Now  there  are  two  types  of  stock  ownership.  There  is 
common  stock,  which  means  generally  that  all  who  hold  it 
share  commonly  or  generally  with  each  other.  There  is 
also  a  type  of  stock  ownership  called  preferred,  and  that 
means  what  it  states,  that  above  the  common  ownership, 
they  are  in  a  preferred  class,  generally  preferred  first  on 
a  stated  basis  of  percentage,  how  much  of  the  profit  they  2678 
take  and  limited  manv  times  to  that,  and  alwavs  that  thev 
take  in  preference  to,  ahead  of  the  common  stockholders. 

T  mention  that  because  the  broad  term  capital  stock 
means  both,  but  capital  stock  is  distinguished  by  the  type 
and  the  type  is  distinguished  by  the  rights.  It  may  be  pre¬ 
ferred  as  to  voting  privileges.  It  may  be  preferred  as  to 
dividends.  It  may  be  preferred  in  many  ways  where  the 
State  will  give  it  sanction. 

Since  it  is  a  non-existing  entity,  it  is  a  creature  of  statute 
and  is  created  by  the  State  or,  in  the  District  of  [17,98] 
Columbia,  by  statutes  passed  by  Congress.  To  have  life, 
it  has  to  have  authority,  and  the  authority  has  to  come  from 
the  State. 

Now  we  run  across  this  problem  more  in  the  law,  where  ^ 
the  problem  is,  by  their  activity,  association,  venture  and 
holding  out,  have  persons  indicated  that  they  are  stock¬ 
holders  of  a  corporation  or  have  they  indicated  they  are 
partners  in  a  joint  venture,  individually  liable  to  the  full 
extent  of  their  fortune? 

That  mav  be  a  fact  in  a  given  case.  Thev  mav  so  dem- 
onstrate  and  so  hold  themselves  out  that  they  are  without 
the  sanction  of  the  State,  a  de  facto  corporation,  existing 
in  fact.  Where  there  has  been  approval  by  the  State,  they 
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are  known  as  a  de  jure,  d-e  j-u-r-e,  of  legal  entity,  of  legal 
creation,  completely  a  corporation. 

Now  that  problem  has  cut  across  this  case. 

First  of  all,  the  Court  charges  you,  the  broad  principle 
of  law  is  that  ignorance  of  law  is  no  excuse.  To  become  a 
de  jure  corporation  or  to  have  a  de  jure  issue  of  preferred 
stock,  it  required  approval  of  the  State.  Now  it  is  an  issue 
with  you  as  to  when  that  approval  was  given.  You  have 
had  evidence.  You  have  certain  exhibits  before  you,  and 
when  that  question  is  settled,  then  the  next  problem  that 
arises  is  this: 

If  the  full  approval  of  the  State  was  not  given  in  fact 

2681  as  °f  the  date  of  February  28,  1950,  what  is  the  situation 
as  an  [1799]  issue  of  fact? 

On  that  the  Court  refers  vou  back  again  to  the  fact  that 
the  intent  with  which  this  alleged  issue  of  preferred  stock 
is  put  on  the  statement  of  February  28  revolves  around  a 
situation  which  occurred  about  that  time,  about  which  you 
have  heard  a  great  deal  of  testimony.  It  is  a  question  for 
you,  in  the  light  of  the  instruction  given  as  T  have  read  it 
to  you,  as  to  how  much  knowledge  the  defendants  at  the 
Bar  had,  what  they  believed  concerning  it,  what  they  held 
themselves  out  as  believing  in  the  proffer  of  statements, 
because  the  Court  charges  that  if  you  believe  that  this 
entry  of  preferred  stock  on  the  statement  of  February  28, 
1950  was  false,  fictitious  and  fraudulent,  you  must  also 
9689  ^ipvp  that  the  defendants  unlawfully,  feloniously,  know¬ 
ingly  and  wilfully  made  such  false,  fictitious  and  fraudu¬ 
lent  statements. 

Now  on  the  latter  part,  the  specific  intent,  that  they  did 

this  unlawfullv  and  thev  did  it  feloniously  and  thev  did  it 
•  •  •  • 

knowingly  and  they  did  it  wilfully,  you  are  entitled  to  take 
into  consideration  their  state  of  mind  as  to  what  they  knew 
concerning  it,  what  they  did  about  it,  how  they  treated  it, 
how  they  held  it  out  to  others,  and  you  are  entitled  to  take 
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that  element  into  consideration  in  determining  whether  or 
not  they  did  it  in  the  light  of  the  specific  intent  charging 
they  did  it  unlawfully,  did  it  feloniously,  did  it  knowingly 
and  did  it  wilfully.  If  there  is  any  doubt  about  that,  you 
should  resolve  [1800]  the  doubt  in  favor  of  the  accused, 
because  the  Government  has  the  burden  of  proving  those 
elements  and  proving  them  to  your  satisfaction  beyond  a 
reasonable  doubt. 

While  T  am  taking  these  up  paragraph  by  paragraph, 
T  want  to  say  to  you  at  this  point,  you  must  find  that  some 
one  of  these  four  specifications  is  proven,  and  proven  be- 
vond  a  reasonable  doubt,  before  vou  can  return  a  verdict 
of  guilty.  T  am  not  invading  your  field,  but,  as  I  have 
already  pointed  out,  No.  1  is  taken  out  entirely.  It  only 
leaves  the  other  remaining  2,  3,  and  4,  and  I  have  given  you 
the  instruction  on  No.  2,  that  you  are  instructed  you  must 
find  that  at  least  one  of  these  is  false. 


You  may  find  that  all  three  of  the  remaining  are  false; 
the  Court  doesn’t  suggest  it,  or  you  may  find  that  all  three 
are  not  false,  and  the  Court  doesn’t  suggest  that.  That  is 
the  issue  of  fact  for  vou. 


Now,  moving  into  the  third  specification,  it  is  that: 

“The  alleged  financial  statement  as  of  February  28,  1950 
enclosed  in  the  aforementioned  letter  of  August  2,  1950, 
was  further  false,  fictitious  and  fraudulent  in  that  whereas 
the  alleged  financial  statement  stated  and  represented  that 
on  February  28,  1950,  the  surplus  of  the  Starrett  Tele¬ 
vision  Corporation  amounted  to  plus  $109,420.01,  in  truth 
and  in  fact  the  Starrett  Television  Corporation  on  that, 
date  was  actually  operating  [1801]  at  a  deficit.” 

Now  you  may  have  noted  that  the  Court  interpolated  into 
that  specification  before  the  numeral  a  plus.  I  did  it  quite 
deliberately,  for  this  reason.  Surplus  is  the  excess  of  a 
balance  sheet  assets  at  a  given  time  over  the  liabilities  and 
and  the  capital.  That  is  the  measurement  by  which  the 
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assets  exceed.  On  the  other  hand,  if  the  liabilities  and  the 
capital  structure  exceed  the  assets,  that  is  a  deficit  and 
that  is  sometimes  referred  to  on  the  credit  side  of  the 
balance  sheet  by  putting  a  minus  sign,  which  has  the  same 
effect,  that  from  the  total  one  subtracts  the  difference  to  get 
the  same  figure  on  the  opposite  side,  or  it  can  be  put  over 
on  the  debit  side,  either  in  red  figures  or  in  some  indicated 
amount  in  parenthesis  to  show  that  the  liabilities  and 
capital  are  greater  than  the  assets,  and  that  is  w’hat  is 
meant. 

Now  an  issue  of  fact  has  been  framed  on  that  for  vou  as 
to  whether  this  figure  of  $109,420.01  was  the  then  existing 
2687  surP^us  or  whether  the  Starrett  Corporation  at  that  time 
had  no  surplus  and  was  actually  operating  at  a  deficit.  In 
line  with  my  policy,  this  Court  makes  no  comment  upon 
that,  because  that  is  an  issue  of  fact  for  you. 

The  fourth  specification  charges : 

“The  alleged  financial  statement  as  of  February  28,  1950, 
enclosed  in  the  aforementioned  letter  of  August  2,  1950,  was 
further  false,  fictitious  and  fraudulent  in  [1802]  that 
whereas  the  alleged  financial  statement  stated  and  repre¬ 
sented  that  as  of  February  28,  1950,  the  loans  payable  to 
the  Starrett  Television  Corporation  amounted  to  $28,450.11, 
in  truth  and  in  fact  the  loans  payable  of  the  Starrett  Tele¬ 
vision  Corporation  as  of  February  28,  1950  amounted  to, 
to  wit,  $637,300.11.” 

You  have  heard  the  argument  of  counsel  on  that.  They 
268S  have  argued  it  well  and  ably,  contending  each  for  his  side, 
and  there  is  a  definite  issue  of  fact  on  that,  and  again,  the 
Court  makes  no  further  comment  upon  it. 

As  a  resume  of  this  particular  second  count  of  the  in¬ 
dictment,  the  Court  charges  that  it  is  necessary  for  you  to 
determine  on  the  specifications  numbered  2,  3,  and  4: 

1.  Were  the  entries  made  or  caused  to  be  made  by  the 
defendants,  either  one  or  both  of  them. 
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2.  Whether  the  alleged  statements  were  false,  fictitious 
and  fraudulent. 

3.  Whether  the  defendants,  either  one  or  both,  knew  or 
should  have  known  that  these  alleged  statements  were  false, 
fictitious  or  fraudulent. 

4.  Whether  the  alleged  statements  were  made  wilfully, 
unlawfully,  feloniously  and  knowingly. 

And  those  elements  must  be  shown,  must  be  believed  by 

vou  and  believed  bevond  a  reasonable  doubt.  If  vou  believe 
*  »  «/ 

it  as  such,  then  you  would  return  a  verdict  of  guilty  upon 
[1803]  that  count,  and  if  you  find  that  there  is  a  doubt  in 
your  mind  based  upon  reason,  based  upon  the  evidence  or 
the  lack  of  it,  then  you  should  give  the  benefit  of  that  doubt 
to  the  defendants. 

T  want  to  move  from  the  second  count  over  to  the  third 
and  last  count  of  this  indictment.  This  count  charges  an 
offense  known  to  the  law  by  the  name  of  conspiracy,  and  it 
grows  out  of  an  enactment  by  a  statute  of  Congress,  which 
reads  as  follows: 

“If  two  or  more  persons  conspire  to  commit  an  offense 
against  the  United  States  or  defraud  the  United  States  or 
any  agency  thereof  in  any  manner  or  for  any  purpose,  and 
one  or  more  of  such  parties  do  any  act  to  effect  the  object 
of  the  conspiracy,  each  of  the  parties  to  the  said  conspiracy 
shall  be  guilty  of  an  offense.” 

Now  this  particular  third  count  charges  quite  generally 
in  the  same  language  as  the  second  count  through  the  first 
four  paragraphs,  and  then  the  charging  part  of  the  indict-  2691 
ment  begins  on  page  9.  It  alleges  in  broad  terms  that : 

“It  was  planned,  intended  and  agreed  by  the  defendants 
that  as  part  of  the  aforesaid  conspiracy,  any  and  all  offers 
of  purchase  made  to  the  Reconstruction  Finance  Corpora¬ 
tion  for  the  aforesaid  assets  of  Aireon  Corporation,  should 
and  would  be  made  for  and  on  behalf  of  the  Starrett  Tele¬ 
vision  Corporation  by  the  defendant  Larry  Knohl,  an 
alleged  vice-president  of  the  Starrett  [1804]  Television 
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Corporation,  when  in  truth  and  in  fact,  as  the  defendants 
well  knew,  the  defendant  Larry  Knohl  was  not  and  would 
not  be,  at  the  time  of  making  of  the  aforesaid  offer  of  pur¬ 
chase,  vice-president  of  said  corporation  or  even  a  stock¬ 
holder  thereof. 

“As  part  of  the  same  conspiracy  and  to  accomplish  its 

various  ends  and  purposes,  the  defendants  'well  knew,  took 

into  consideration  and  relied  heavilv  on  the  fact  that  Jacob 

•> 

Freidus  and  his  wife,  Claire  Freidus,  were  the  controlling 
stockholders  of  the  Starrett  Television  Corporation  and 
believed  that  the  defendant,  Jacob  Freidus,  because  of  this 
fact  and  because  of  the  fact  that  theretofore  on  various 

2693  occaai°ns  ha(*  loaned  large  sums  of  money  to  the  Starrett 
Television  Corporation  for  business  and  financial  needs, 
for  which  sums  the  said  corporation  was  still  heavily  in¬ 
debted  to  him,  was  and  would  be  able  to  direct  and  control 
any  and  all  action  taken  by  the  Starrett  Television  Corpor¬ 
ation,  particularly  in  the  aforesaid  matter  of  the  proposed 
purchase  by  the  said  corporation  of  the  aforementioned 
assets  of  the  Aireon  Corporation  from  the  Reconstruction 
Finance  Corporation.” 

And  then  begins  the  more  specific  charging  part,  where 
it  says: 

“It  was  also  planned,  intended  and  agreed  by  [1805]  the 
defendants  as  part  of  the  aforesaid  conspiracy  that  in  any 
and  all  offers  made  to  the  Reconstruction  Finance  Corpora¬ 
tion  to  purchase  the  aforementioned  assets  of  the  Aireon 

2694  Corporation  for  the  Starrett  Television  Corporation  and 
in  data,  information  and  statements  furnished  to  the  Re¬ 
construction  Finance  Corporation  in  connection  therewith, 
the  defendants,  who  knew  the  true  financial  condition  of  the 
said  Starrett  Television  Corporation,  during  1950,  par¬ 
ticularly,  as  to  its  assets,  liabilities  and  capital,  would  make 
false,  fictitious  and  fraudulent  statements  and  representa¬ 
tions.” 
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Now,  as  an  aside  and  parenthetically,  I  have  already  de¬ 
fined  to  you  what  that  allegation  means  as  a  matter  of  law 
when  I  charged  you  on  the  second  count,  and  I  will  not  re¬ 
peat  it  here,  since  the  same  instruction  applies  on  the  third 
count.  But,  continuing : 

“  *  *  *  That  the  defendants  would  make  false,  fictitious 
and  fraudulent  statements  and  representations  to  the  Re¬ 
construction  Finance  Corporation  as  to  these  matters,  so 
that  the  Starrett  Television  Company  might  be  named  as 
the  successful  bidder  by  the  Reconstruction  Finance  Cor¬ 
poration,  and  that  for  the  same  reason,  if  as  was  expected 
by  the  defendants,  prior  to  passing  favorably  on  any  bid  or 
offer  made  by  or  on  behalf  of  [1806]  the  Starrett  Television 
Corporation  to  purchase  the  aforementioned  assets  of 
Aireon  Corporation,  the  Reconstruction  Finance  Corpora¬ 
tion  would  require  the  Starrett  Television  Corporation  to 
file  with  them  a  detailed  financial  statement  for  all  or  a 
part  of  the  year  1950,  disclosing  and  showing  the  assets, 
liabilities  and  capital  of  the  Starrett  Television  Corpora¬ 
tion  during  that  period,  that  instead  of  giving  the  true  facts 
to  the  Reconstruction  Finance  Corporation,  the  defendants 
would  give  and  furnish  false,  fictitious  and  fraudulent  facts 
as  to  the  assets,  liabilities  and  capital  of  the  Starrett  Tele¬ 
vision  Corporation,  so  that  the  said  corporation  might  be 
named  the  successful  bidder  bv  the  Reconstruction  Finance 
Corporation  for  the  aforesaid  assets  of  the  Aireon  Corpora¬ 
tion.” 

This  charge  is  predicated  also  upon  the  allegation  that  2697 
the  intent  with  which  thev  acted  was  unlawfully  feloniouslv, 
wilfully  and  intentionally,  the  same  specific  intent  which 
was  in  the  second  count. 

Then  follow  what  is  termed  and  designated  in  the  indict¬ 
ment  a  series  of  15  overt  acts. 

Now  with  that  background  of  the  charge,  the  allegations, 
the  statute  on  which  it  is  based,  the  Court  charges  you  that 
there  are  three  elements,  generally,  to  a  conspiracy. 
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Corporation,  when  in  truth  and  in  fact,  as  the  defendants 
well  knew,  the  defendant  Larrv  Knohl  was  not  and  would 
not  be,  at  the  time  of  making  of  the  aforesaid  offer  of  pur¬ 
chase,  vice-president  of  said  corporation  or  even  a  stock¬ 
holder  thereof. 

“As  part  of  the  same  conspiracy  and  to  accomplish  its 
various  ends  and  purposes,  the  defendants  well  knew,  took 
into  consideration  and  relied  heavily  on  the  fact  that  Jacob 
Freidus  and  his  wife,  Claire  Freidus,  were  the  controlling 
stockholders  of  the  Starrett  Television  Corporation  and 
believed  that  the  defendant,  Jacob  Freidus,  because  of  this 
fact  and  because  of  the  fact  that  theretofore  on  various 

2693  occas^ons  had  loaned  large  sums  of  money  to  the  Starrett 
Television  Corporation  for  business  and  financial  needs, 
for  which  sums  the  said  corporation  was  still  heavily  in¬ 
debted  to  him,  was  and  would  be  able  to  direct  and  control 
any  and  all  action  taken  by  the  Starrett  Television  Corpor¬ 
ation,  particularly  in  the  aforesaid  matter  of  the  proposed 
purchase  by  the  said  corporation  of  the  aforementioned 
assets  of  the  Aireon  Corporation  from  the  Reconstruction 
Finance  Corporation.” 

And  then  begins  the  more  specific  charging  part,  where 
it  says: 

“It  was  also  planned,  intended  and  agreed  by  [1805]  the 
defendants  as  part  of  the  aforesaid  conspiracy  that  in  any 
and  all  offers  made  to  the  Reconstruction  Finance  Corpora¬ 
tion  to  purchase  the  aforementioned  assets  of  the  Aireon 

2694  Corporation  for  the  Starrett  Television  Corporation  and 
in  data,  information  and  statements  furnished  to  the  Re¬ 
construction  Finance  Corporation  in  connection  therewith, 
the  defendants,  who  knew  the  true  financial  condition  of  the 
said  Starrett  Television  Corporation,  during  1950,  par¬ 
ticularly,  as  to  its  assets,  liabilities  and  capital,  would  make 
false,  fictitious  and  fraudulent  statements  and  representa¬ 
tions.” 
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Now,  as  an  aside  and  parenthetically,  I  have  already  de¬ 
fined  to  you  what  that  allegation  means  as  a  matter  of  law 
when  I  charged  you  on  the  second  count,  and  I  will  not  re¬ 
peat  it  here,  since  the  same  instruction  applies  on  the  third 
count.  But,  continuing : 

“  *  *  *  That  the  defendants  would  make  false,  fictitious 
and  fraudulent  statements  and  representations  to  the  Re¬ 
construction  Finance  Corporation  as  to  these  matters,  so 
that  the  Starrett  Television  Company  might  be  named  as 

the  successful  bidder  bv  the  Reconstruction  Finance  Cor- 

•> 

poration,  and  that  for  the  same  reason,  if  as  was  expected 
by  the  defendants,  prior  to  passing  favorably  on  any  bid  or 
offer  made  by  or  on  behalf  of  [1806]  the  Starrett  Television 
Corporation  to  purchase  the  aforementioned  assets  of 
Aireon  Corporation,  the  Reconstruction  Finance  Corpora¬ 
tion  would  require  the  Starrett  Television  Corporation  to 
file  with  them  a  detailed  financial  statement  for  all  of  a 
part  of  the  year  1950,  disclosing  and  showing  the  assets, 
liabilities  and  capital  of  the  Starrett  Television  Corpora¬ 
tion  during  that  period,  that  instead  of  giving  the  true  facts 
to  the  Reconstruction  Finance  Corporation,  the  defendants 
would  give  and  furnish  false,  fictitious  and  fraudulent  facts 
as  to  the  assets,  liabilities  and  capital  of  the  Starrett  Tele¬ 
vision  Corporation,  so  that  the  said  corporation  might  be 
named  the  successful  bidder  by  the  Reconstruction  Finance 
Corporation  for  the  aforesaid  assets  of  the  Aireon  Corpora¬ 
tion.”  ! 

This  charge  is  predicated  also  upon  the  allegation  that  2697 
the  intent  with  which  they  acted  was  unlawfully,  feloniously, 
wilfully  and  intentionally,  the  same  specific  intent  which 
was  in  the  second  count. 

Then  follow  what  is  termed  and  designated  in  the  indict¬ 
ment  a  series  of  15  overt  acts. 

Now  with  that  background  of  the  charge,  the  allegations, 
the  statute  on  which  it  is  based,  the  Court  charges  you  that 
there  are  three  elements,  generally,  to  a  conspiracy. 
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First,  there  must  be  an  agreement ;  then  there  must  be  a 
[1807]  criminal  objective  toward  which  the  agreement  is 
directed,  and  then  an  overt  act  in  performance  thereof. 

A  conspiracy  is  a  combination  of  two  or  more  persons  by 
concerted  action  to  accomplish  a  criminal  or  an  unlawful 
purpose  or  to  accomplish  some  purpose,  not  in  itself  crim¬ 
inal  or  unlawful,  bv  criminal  or  unlawful  means. 

Let  me  stop  at  this  point  to  charge  you  a  little  further  in 
this  matter. 

The  law  requires  that  in  order  to  have  a  conspiracy,  there 
must  be  an  agreement.  In  order  to  have  an  agreement, 
there  must  be  two  natural  persons.  I  used  the  expression 
“natural”  because  a  stockholder  couldn’t  conspire  with  a 
corporation.  A  corporation  is  not  a  natural  person,  and 
there  has  got  to  be  two  to  make  a  conspiracy.  That  is  the 
minimum  number.  There  can  be  any  maximum  number,  but 
there  must  be  definitely  shown  that  two  conspired,  because 
a  man  can’t  conspire  with  himself.  He  has  got  to  have  an¬ 
other  to  engage  in  a  combination  or  an  agreement  to  carry 
out  something  which  is  criminal  or  to  carry  out  something 
which  may  be  lawful  but  to  employ  criminal  means  to  carry 
it  out.  In  a  moment  when  I  get  to  the  question  of  possible 
verdicts,  I  will  have  further  reference  to  that. 

Now  I  want  to  move  along  and  charge  you  further  that 
mere  similarity  of  conduct  among  various  defendants,  the 
fact  that  thev  mav  have  associated  with  each  other  and  mav 
have  [1808]  assembled  together  and  discussed  common  aims 
and  interests,  does  not  necessarily  establish  the  existence 
of  a  conspiracy.  In  order  to  establish  proof  of  a  conspiracy, 
the  evidence  need  not  show  that  the  parties  to  the  con¬ 
spiracy  entered  into  an  express — which  means  with  words — 
or  a  formal  agreement,  an  agreement  that  might  be  reduced 
to  writing,  or  that  they  directly,  by  words  or  in  writing, 
stated  between  themselves  what  their  object  or  purpose  was 
to  be  or  the  details  thereof  or  the  means  by  which  the  object 

was  to  be  achieved.  Tt  is  sufficient  if  thev  in  anv  wav  or 
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manner  or  through  any  connivance,  positively  or  tacitly, 
came  to  a  mutual  understanding  to  accomplish  a  common 
and  unlawful  design. 

In  other  words,  when  an  unlawful  end  is  sought  to  be  ac¬ 
complished  and  two  or  more  persons,  actuated  by  the  same 
common  purpose  of  accomplishing  that  end,  work  together 
understanding^’  and  in  furtherance  of  the  unlawful  scheme, 
such  persons  may  be  said  to  have  formed  a  conspiracy. 

However,  before  vou  mav  find  that  a  defendant  has  be- 
come  a  member  or  a  party  to  a  conspiracy,  it  must  appear 
from  the  evidence  beyond  a  reasonable  doubt  that  such  con¬ 
spiracy  was  formed  and  that  the  defendant  wilfully  par¬ 
ticipated  in  the  unlawful  plan  with  specific  intent  to  fur-  2702 
ther  the  common  purpose  or  design. 

In  that  connection,  the  jury  is  instructed  that  no  evidence 
of  an  act  or  declaration  of  an  alleged  conspirator  shall  be 
[1809]  binding  upon  or  considered  against  the  other  alleged 
conspirator  unless  and  until,  independent,  and  without  the 
aid  of  such  evidence  a  conspiracy  is  alleged  in  the  indict¬ 
ment  and  of  which  both  defendants  are  alleged  to  have  been 
members  has  been  proven  to  have  been  in  existence  at  the 
time  of  each  act  or  declaration,  and  no  alleged  conspirator 
is  held  criminally  responsible  as  such  for  any  act  of  another 
alleged  conspirator  when  the  only  substantial  evidence 
propounded  to  indicate  an  agreement  between  them  is  evi¬ 
dence  of  the  acts  and  declarations  of  the  latter. 

Now  it  has  been  said  that  a  conspiracy  is  a  partnership 
in  criminal  purposes,  and  that  is  a  very  apt  illustration  of  2703 
what  it  is.  You  may  see  the  formation  of  a  partnership.  I 
am  using  it  only  as  an  illustration.  When  it  is  evidenced 
that  it  is  complete,  then  the  actions  of  one  partner  bind  the 
other,  regardless,  and  statements  of  his  are  admissible 
against  both,  though  not  made  in  the  presence  of  each  other, 
hut  until  the  partnership  is  formed,  the  mere  statement  of 
one  outside  the  presence  of  the  other  is  not  binding  upon 
that  person,  nor  is  his  action  binding  upon  him  to  demon- 
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strate  that  he  was  a  partner.  By  the  same  token,  a  con¬ 
spiracy  comes  into  being,  if  it  comes  at  all,  the  mere  fact 
one  has  said  something  before  it  was  formed  and  came  into 
being  doesn’t  bind  the  other  defendant.  If  after  it  is 
formed,  and  vou  believe  it  was  formed  and  believe  it  bevond 
a  reasonable  doubt,  then  everything  that  either  one 
[1810]  or  any  party  to  the  conspiracy  does,  either  in  the 
presence  or  out  of  the  presence,  that  furthers  the  conspiracy 
binds  all  of  those  who  were  in  the  conspiracy. 

The  Court  continues:  The  jury  is  instructed  that  to 
establish  criminal  conspiracy,  corrupt  motive  or  intent  must 
be  shown  and  there  must  be  an  evil  design  or  a  wrongful 
2705  PurPose  i*1  which  each  of  the  defendants  were  participating 
in  the  manner  alleged  in  the  indictment.  No  other  basis  of 
activity  by  the  defendants  in  this  case  will  support  a  con¬ 
viction  under  Count  3  of  the  indictment. 

The  jury  is  instructed  with  reference  to  Count  3  of  the 
indictment  that  mere  knowledge,  acquiescence  or  approval 
of  an  act,  without  cooperation  or  agreement  to  cooperate, 
is  not  enough  to  constitute  one  a  party  to  a  conspiracy. 

The  jury  is  instructed  in  connection  with  Count  3  of  the 
indictment  that,  as  to  one  defendant  or  as  to  both  defend¬ 
ants,  the  mere  transmission  of  information  submitted  by 
him  is  not  a  basis  to  constitute  him  a  party  to  a  conspiracy. 
In  other  words,  if  a  mere  ministerial  act  is  done  of  transmit¬ 
ting  a  statement  of  which  one  doesn’t  have  knowledge,  or 
reasonable  belief  of  the  knowledge  therein,  or  knows  noth- 
270G  ing  concerning  the  mere  act  of  transmission,  it  wouldn't 
make  him  an  accomplice  or  a  conspirator.  It  must  be  that 
he  knows  of  and  does  it  in  furtherance  of  the  alleged  con¬ 
spiracy. 

You  are  instructed  that  mere  association  or  employment 
is  [1811]  not  sufficient  in  itself  to  prove  that  one  or  both  of 
the  defendants  was  a  conspirator. 

Now,  coming  back  to  other  particulars  of  this  crime  con¬ 
spiracy,  you  are  charged  that  in  a  conspiracy  to  participate 
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wilfully  means  to  participate  voluntarily  and  purposely  and 
with  specific  intent  to  violate  the  law  or  with  such  reckless 
disregard  as  to  whether  or  not  the  act  is  a  violation  of  law. 

That  is  to  say,  if  a  person  were  understanding  of  the  un¬ 
lawful  character  of  the  plan,  intentionally  encourages,  ad¬ 
vises  or  assists  for  the  purpose  of  furthering  the  enterprise 
or  scheme,  he  becomes  a  wilful  participant  and  becomes  a 
conspirator.  One  may  become  a  party  to  or  a  member  of 
the  conspiracy  without  full  knowledge  of  all  the  details  of 
the  conspiracy  or  the  means  to  be  used. 

A  person,  however,  who  has  no  knowledge  of  a  conspiracy 
but  happens  to  act  in  a  way  which  furthers  an  object  of  the 
conspiracy  does  not  thereby  become  a  conspirator.  As 
stated  before,  there  must  be  shown  some  wilful  participation 
with  intent  to  further  the  common  purpose  or  design.  The 
gist  of  the  offense  is  the  combination  or  agreement  to  vio¬ 
late  the  law.  Hence,  one  who  knowingly  and  wilfully  joins 
an  existing  conspiracy  is  charged  with  the  same  respon¬ 
sibility  as  if  he  was  one  of  the  instigators  or  originators  of 
the  conspiracy.  Tf  it  appears  from  the  evidence  beyond  a 
reasonable  doubt: 

1.  That  the  conspiracy  was  knowingly  and  wilfully 
formed  [1812]  as  alleged  in  the  indictment; 

2.  That  the  accused,  either  one  or  both,  became  parties 
or  members  of  the  conspiracy  at  the  inception  of  the  plan 
or  scheme,  or  afterwards,  with  specific  intent  charged;  and 

3.  That  one  or  more  of  the  conspirators  knowingly  com¬ 
mitted  in  furtherance  of  an  object  or  purpose  of  the  con-  2709 
spiracv  one  or  more  of  the  overt  acts  charged,  then  the  suc¬ 
cess  or  failure  of  the  conspiracy  to  accomplish  the  common 
purpose  or  design  is  immaterial. 

In  that  particular  it  is  not  required  that  the  Government 
show  that  any  pecuniary  or  monetary  or  money  loss  re¬ 
sulted.  That  is  not  an  element  of  the  offense.  By  the  term 
overt  act  is  meant  an  act  committed  by  one  of  the  conspir¬ 
ators  to  effect  an  object  or  accomplish  a  purpose  of  the 
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conspiracy.  The  overt  act  need  not  be  criminal  in  nature 
if  considered  separately  and  apart  from  the  conspiracy.  It 
may  be  as  innocent  as  an  act  of  a  man  walking  across  the 
street  or  driving  an  automobile  or  using  a  telephone.  It 
must,  however,  be  an  act  which  follows  and  tends  to  accom¬ 
plish  the  plan  or  agreement  and  must  be  done  knowingly  in 
furtherance  of  an  object  or  purpose  of  the  conspiracy  as 
charged  in  the  indictment.  The  Government  is  not  required 
to  prove  each  of  the  overt  acts.  It  is  only  required  to  prove 
one  and  prove  an  act  done  by  anyone  alleged  to  be  a  mem¬ 
ber  of  the  conspiracy. 

If  you  find  from  the  evidence,  beyond  a  reasonable  doubt, 
[1813]  that  the  conspiracy  charged  in  the  third  count  has 
been  proved,  and  that  during  the  existence  of  the  conspiracy 
and  within  the  time  alleged  in  the  third  count,  that  one  of 
the  overt  acts  allegedly  was  knowingly  done  bv  one  of  the 
conspirators,  the  conspiracy  offense  charged  is  then  com¬ 
plete  and  it  is  complete  as  to  every  person  found  by  you 
to  be  a  member  of  the  conspiracy  at  the  time  the  overt  act 
was  accomplished,  regardless  of  which  of  the  conspirators 
actually  carried  out  the  overt  act. 

Next,  I  want  to  move  over  into  the  field  of  charging  you 
in  the  mechanics  and  the  verdicts  which  you  may  return  in 
this  case. 

With  regard  to  the  second  count,  which  is  the  substantive 
count,  charging  that  unlawfully,  feloniously  and  wilfully 
the  defendants  made  and  used  a  false,  fictitious  and  fraud- 
2712  ulent  statement,  two  defendants  are  on  trial.  The  order  in 
which  I  give  it  is  in  no  wise  to  be  taken  by  you  of  the  Court’s 
feeling  in  the  matter.  1  merely  give  it  in  order  so  it  will 
be  logical  and  for  no  other  purpose. 

Now,  under  the  evidence,  vou  mav  find  them  both  guilt v 
of  the  second  count  or  vou  mav  find  them  both  not  guiltv 
of  the  second  count,  or  vou  mav  find  one  guiltv  of  the  second 
count  and  the  other  not  guilty.  T  want  to  repeat  that.  There 
is  a  possibility  of  three  types  of  verdicts  you  may  return. 
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When  you  file  back  into  the  court  room,  through  your 
elected  foreman,  you  will  be  inquired  of  by  the  Clerk: 

[1814]  Have  you  agreed  upon  a  verdict? 

You  may  answer  that  you  have. 

The  next  question  will  be :  How  find  you  the  defendant, 
taking  first  one,  on  the  second  count?  And  your  response 
to  that  should  be  either  guilty  or  not  guilty.  ! 

Then  you  will  be  inquired  of : 

How  find  you  as  to  the  second  defendant?  And  your  ver¬ 
dict  should  be  either  guilty  or  not  guilty,  which  makes  a 
possible  combination  of  three  possible  verdicts ;  that  is,  both 
guilty,  both  not  guilty,  or  one  guilty  and  the  other  not 

guilty.  2714 

Now',  in  the  field  of  the  third  count,  which  charges  the 

conspiracy,  you  have  this  situation : 

Only  two  defendants  were  charged  with  an  alleged  con¬ 
spiracy.  There  is  added  to  the  charge  that : 

“The  Grand  Jury  charges  the  two  defendants  at  the  Bar 
and  alleges  that  they  unlawfully,  knowingly,  wilfully  and 
feloniously  conspired,  combined,  confederated  and  agreed 
together - j 

Parenthetically,  that  means  with  each  other,  and  it  con¬ 
tinues — “and  w'ith  each  other,”  and  then  the  indictment  con¬ 
tinues,  “and  with  divers  other  persons  w'hose  names  are  to 
the  Grand  Jury  unknowm.” 

In  other  words,  the  tw'o  defendants  are  specified  and  then 
there  is  that  phrase  that  beyond  conspiring  with  each  other, 
it  is  also  alleged  they  “conspired  with  others  to  the  2715 
[1815]  Grand  Jury  unknowm.” 

Now  the  Grand  Jury  could  have  indicted  anyone  it  saw- 
fit,  depending  upon  circumstances.  It  indicted  these  twro. 

But  it  is  also  charged  by  the  Grand  Jury  that,  beyond  agree¬ 
ing  and  conspiring  w-ith  each  other  as  an  allegation,  they 
also  allege  that  they  “conspired  with  others  to  the  Grand 
Jury  unknowm.” 
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I  point  to  that  for  this  reason.  Had  this  indictment  been 
returned  against  the  defendant  Knohl  and  the  defendant 
Freidus  and  they  alone,  and  no  others,  then  your  verdict 
would  have  to  be  either  a  verdict  of  innocence  or  a  verdict 
of  guilty,  completely  a  verdict  of  guilty  or  one  of  innocence. 

In  other  words,  when  inquired  of  concerning  the  third 
count,  How  find  you,  had  they  been  charged  alone,  you 
would  have  to  return  a  verdict  of  either  guilty  or  a  verdict 
of  not  guiltv.  Now  bv  virtue  of  the  words  which  the  in- 
dictment  embraces,  ‘“and  with  other  persons  to  the  Grand 
Jury  unknown,”  it  is  possible  for  you  to  find  one  of  these 
defendants  guilty  and  the  other  not  guilty,  on  the  prem¬ 
ia,-  ises,  and  it  must  be  dearly  understood  that  vou  find  that 

l  i  ’  • 

there  were  others  to  the  Grand  Jurv  unknown  with  whom 
that  person  that  you  find  guilty  was  also  agreeing,  conspir¬ 
ing  and  confederating  with.  Tf  you  find  there  were  no 
others  but  only  these  two  were  involved,  then  yours  must 
be  a  verdict  either  of  guilty  as  to  both  or  not  guilty  as  to 
both. 

I  trust  I  make  myself  clear.  It  is  a  bit  technical, 
[1816]  but,  as  I  said  before,  it  takes  two  persons  to  con¬ 
spire,  and  if  the  allegation  had  been  only  two  conspired, 
then  it  either  a  blanket  verdict  of  guilty  or  a  blanket  verdict 
of  not  guiltv. 

Since  the  indictment  has  the  additional  phrase,  “with 
others  unknown,”  it  is  within  your  realm  as  finders  of  the 
fact  to  find  one  guilty  and  the  other  not  guilty,  on  the  theory 
2718  that  you  also  found  in  the  evidence  and  believed  it  beyond  a 
reasonable  doubt  that  there  were  others  to  the  Grand  Jurv 
unknown  with  whom  that  person  did  conspire,  if  he  con¬ 
spired  in  fact. 

Now,  when  vou  retire  vou  will  elect  from  among  vour 
number  a  foreman  who  will  conduct  your  deliberations  for 
you.  You  are  instructed  that  your  verdict  must  be  unan¬ 
imous,  and  if  any  one  or  more  of  the  jurors  entertains  a 
reasonable  doubt  as  to  the  guilt  of  the  defendants,  either 
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one  or  both,  after  the  consideration  of  all  of  the  evidence 
and  the  law,  that  juror  or  jurors  must  not  give  up  his  or 
their  reasonable  doubt,  nor  yield  their  conscientious  opin¬ 
ions  in  the  interest  of  unanimity,  time  and  convenience,  but 
must  stand  by  that  reasonable  doubt  which  the  evidence  has 
engendered. 

Tn  other  words,  what  we  are  saying  is,  yours  must  be  a 
unanimous  verdict,  joined  in  by  each  member  of  the  jury. 

And  when  you  have  reached  your  verdict,  you  will  an¬ 
nounce  it  by  knocking  at  the  door,  notifying  the  Deputy 
Vnited  States  [1817]  Marshal,  and  then  the  Court  will  be 
in  order  and  you  will  file  back  and,  standing  in  the  presence 
of  the  defendants,  through  your  elected  foreman  or  fore- 
ladv,  will  announce  vour  verdict. 

Now  there  are  in  this  case  a  number  of  exhibits,  and  they 
will  be  sent  to  you  at  any  time  you  request  them,  either  col¬ 
lectively  or  if  there  are  any  particular  ones  you  want,  those 
will  be  sent.  But  we  will  await  your  pleasure  on  that  as  to 
whether  you  want  them  immediately,  because  the  practice 
of  jurors  varies.  Some  like  when  they  assemble  first  to  take 
a  vote  and  see  how  they  stand  upon  a  question  and  then 
see  if  they  could  reconcile  their  differences  and,  if  it  be¬ 
comes  necessary,  to  go  into  the  detail  of  the  evidence;  others 
like  to  take  the  detail  first,  iron  it  out  and  settle  it  and  then 
take  their  votes.  So  anv  svstem  vou  use  is  entirelv  all 

right.  .  ; 

*##### 

[1823]  The  Court:  Ladies  and  gentlemen  of  the  jury, 
having  broken  down  and  analyzed  the  two  counts  for  you, 
and  knowing  that  you  will  have  the  indictment  with  you, 
when  you  go  to  your  jury  room,  you  will  note  the  same  al¬ 
leged  falsehoods,  four  in  number,  one  of  which  is  now  aban¬ 
doned  and  which  the  Court  has  told  you  you  are  not  to  con¬ 
sider,  so  technically,  only  three  are  common  to  both  counts. 
They  are  the  basis  of  the  falsehoods  alleged  in  Count  2,  and 
they  are  the  basis  of  the  falsehoods  alleged  in  the  conspiracy. 


2719. 
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And  you  will  understand  that  as  respects  the  items  which 
are  set  forth  in  those  three  specifications  in  both  counts, 
that  you  still  should  consider  that  as  the  Court  has  charged 
you,  that  if  you  find  the  defendants  reasonably  and  in  good 
faith  believed  that  those  entries  were  true,  you  may  not  find 
them  guilty  of  any  false  or  fraudulent  statements  with  re¬ 
spect  to  that.  That  is  a  straight  issue  of  fact  for  you. 

Were  they  false  and  fictitious  as  such,  and  did  the  defend¬ 
ants  intentionally,  knowingly,  feloniously  and  wilfully 
represent  it? 

That  implies  the  knowledge  they  had  concerning  it,  what 
actions  they  did  that  indicated  the  intent  with  which  it  was 
2793  charged.  Those  are  peculiarly  issues  of  fact  based  upon  the 
evidence  which  it  is  the  jury’s  duty  to  decide. 

**#### 

[1865]  6:00  P.  M. 

Verdict  of  Jury 

The  Clerk:  Mr.  Foreman,  has  the  jury  agreed  upon  its 
verdict? 

The  Foreman :  It  has. 

The  Clerk:  What  say  you  as  to  the  defendant  Jacob 
Freidus  on  Count  2  of  the  indictment? 

The  Foreman :  Count  2,  Jacob  Freidus  found  guilty. 

The  Clerk:  What  say  you  as  to  the  defendant  Larry 
2724  Knohl  on  Count  2  of  the  indictment  ? 

The  Foreman :  Not  guilty. 

The  Clerk:  Mr.  Foreman,  what  sav  vou  as  to  the  de- 
fendant  Jacob  Freidus  on  Count  3  of  the  indictment? 

The  Foreman :  Jacob  Freidus  on  Count  3,  not  guilty. 

The  Clerk:  What  say  you  as  to  the  defendant  Larry 
Knohl  on  Count  3  of  the  indictment? 

The  Foreman:  Not  guilty. 
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The  Clerk :  Members  of  the  jury,  your  foreman  says  that 
your  verdict  in  this  case  is  that  you  find  the  defendant 
Jacob  Freidus  guilty  on  Count  2,  not  guilty  on  Count  3,  and 
that  you  find  the  defendant  Larry  Knohl  not  guilty  on 
Count  2  and  not  guilty  on  Count  3,  and  that  is  your  verdict, 
so  sav  vou  each  and  all  ? 

(The  .jury  answered  in  the  affirmative.) 

****** 

[1868]  The  Clerk :  The  jury  has  been  polled,  your  Honor. 

The  Court :  V ery  well.  Let  the  defendant  be  committed. 

Mr.  Knohl,  you  are  discharged. 

2726 

****** 

[1869]  Certificate  of  Official  Reporter 

I,  David  Spatzer,  one  of  the  official  reporters  of  the 
United  States  District  Court  of  the  District  of  Columbia 
hereby  certify  that  I  reported  the  proceedings  in  the  case 
of  United  States  v.  Jacob  Freidus  and  Larry  Knohl,  Crim¬ 
inal  Action  No.  1608-52,  and  that  the  foregoing  pages  1  to 
1868,  inclusive,  are  a  correct  transcript  of  my  stenotype 
notes. 

David  Spatzer, 

Official  Reporter. 
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STARRETT  TELEVISION  CORPORATION 
Opticlear  television  with  exclusive  scientifically 

FILM-FREED  PICTURE  TUBE 

601  West  26th  Street 
New  York  1,  New  York 
ALgonquin  5-2460 


September  1,  1950 


Reconstruction  Finance  Corporation 
2729  811  Vermont  Avenue,  N.  W. 

Washington,  D.  C. 

Subject:  In  Re:  Aireon  Manufacturing  Corporation 


Gentlemen : 

This  is  your  authority  to  increase  our  bid  to  $700,000  for 
the  “Aireon  Corporation”,  Kansas  City,  Kansas. 

Respectfully  yours, 


2730 


Starrktt  Television  Corporation 

By  Leo  B.  Parker 
Leo  B.  Parker, 
Attorney 
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Law  Offices 

PARKER  &  KNIPMEYER 
Waltower  Bldg. 

Kansas  City  6,  Mo. 

Telephone  Harrison  6300 

July  26th,  1950 

Mr.  Harry  Jobes 

Reconstruction  Finance  Corporation 
Federal  Reserve  Bank  Building 
Kansas  City,  Missouri 

Dear  Mr.  Jobes:  2732 

Confirming  conversation,  we  attach  herewith  written  bid 
of  the  proposed  purchaser  as  was  requested. 

We  also  submit  herewith  a  voucher  in  the  amount  of 
$15,000.00,  payable  to  the  Reconstruction  Finance  Corpo¬ 
ration,  as  evidence  of  good  faith  of  the  purchaser.  Bidder 
can  and  will  satisfy  all  requirements  of  the  Reconstruction 
Finance  Corporation  with  respect  to  financial  responsi- 
bilitv. 

Anv  further  information  that  either  vou  or  vour  Wash- 
•>  »  * 

ington  associates  may  require  will  be  gladly  furnished  upon 
request. 

Trusting  that  you  may  find  this  bid  in  order  and  subject  2733 
to  your  approval,  we  remain 

Sincerely  yours, 

Parker  &  Knipmeyer 
By  L.  L.  Kkipmeyer 

LLK  :pm 
Ends. 
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July  26,  1950 

To  the  Reconstruction  Finance  Corporation: 

We  wish  to  submit  the  following  firm  bid  in  connection 
with  the  purchase  of  the  Aireon  Manufacturing  Corpora¬ 
tion  of  Kansas  City,  Kansas. 

Purchaser  will  pay  the  sum  of  Six  Hundred  Thousand 
Dollars  ($600,000.00),  with  $100,000  to  be  paid  upon  the 
consummation  of  the  transaction  and  the  balance  amortized 
over  a  period  of  ten  (10)  years  at  4%  per  annum,  payments 
to  be  made  quarterly. 

2735 

In  connection  with  his  bid  it  is  understood  that  all  exist¬ 
ing  leases,  leasehold  interests,  fixtures,  inventory,  raw  ma¬ 
terials,  completed  products,  machinery,  and  all  assets  and 
properties  of  all  description,  including  patent  rights,  copy¬ 
rights,  goodwill,  etc.,  will  become  the  property  of  the  pur¬ 
chaser.  However,  it  is  further  understood  that  purchaser 
will  not  receive  the  Accounts  Receivable,  cash  on  hand  and 
any  notes  payable  to  said  corporation,  but  all  other  assets 
of  every  kind  and  description,  as  of  this  date  and  where¬ 
soever  situate,  shall  become  the  property  of  the  purchaser 
outright  if  this  transaction  is  consummated. 

The  bidder  herein,  in  evidence  of  good  faith,  hereby 
submits  a  check  in  the  amount  of  $15,000  as  “earnest 

2736  money”.  It  is  understood,  of  course,  that  if  this  transaction 
is  not  consummated  on  the  terms  herein  set  forth,  the  check 
will  be  returned  to  bidder,  and  if  the  transaction  is  con¬ 
summated,  the  check  will  be  applied  to  the  purchase  price. 

Bidder  is  the  Starrett  Television  Corporation,  with 
offices  located  at  101  West  26th  Street,  New  York  City,  New 
York.  The  Starrett  Television  Corporation,  in  addition 
to  manufacturing  and  distributing  television,  also  manu¬ 
factures  air  conditioners  known  as  the  Starrett  Air  Condi- 
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tioners.  The  Starrett  Television  Corporation  occupies  part 
of  the  building  known  as  the  Lehigh-Starrett  Building, 
owned  by  the  Starrett  Realty  Corporation,  which  is  a  sub¬ 
sidiary  of  the  Starrett  Television  Corporation.  The 
value  of  the  Lehigh-Starrett  Building  is  presently  about 
$9,000,000,  with  a  mortgage  not  exceeding  $2,500,000.  The 
Starrett  Television  Corporation  has  net  assets  of  between 
$750,000  and  $1,000,000.  The  principle  stockholders  of  that 
corporation  are  the  owners  and  operators  of  the  following: 

Chelsea  Hotel 

Atlantic  City,  New  Jersey 

Tow’er  Hotel 

Miami  Beach,  Florida  2738: 

Drake  Villa  Hotel  and  Apartments 

Miami  Beach,  Florida 

Aaron  Machinery  Company 

45  Crosby  Street 

New  York  City,  New  York, 

and  other  real  estate  holdings  which  can  be  listed  and 
enumerated  by  our  certified  public  accountants. 

Bidder  herein  proposes  to  make  use  of  the  Aireon  assets 
and  plant  in  connection  with  the  manufacture  and  distribu¬ 
tion  of  various  electronic  devices  which  can,  if  required,  be 
used  in  the  AYar  effort.  Bidder  has  a  complete  staff  of 
engineering  experts  who  have  examined  the  facilities  and 
plant  of  the  Aireon  Manufacturing  Corporation  and  find  27.39 
it  suitable  for  their  needs  and  purposes  in  connection  with 
the  intended  use. 

Bidder  will,  if  this  transaction  is  consummated,  immedi¬ 
ately  make  available  at  least  $200,000  in  operating  capital 
and  in  addition  to  the  down  payment  previously  mentioned. 

If  this  transaction  is  consummated,  bidder  will  immediately 
start  operation  of  the  Aireon  plant  and  facilities,  and  will 
require  a  minimum  of  at  least  1,000  local  personnel  in  con¬ 
nection  with  its  operation. 
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This  hid  is  being  submitted  in  Kansas  City,  and  we  do 
not  have  with  us  our  financial  statements  and  data,  but 
same  can  be  made  available  upon  request  and  will  be  im¬ 
mediately  furnished  by  our  comptrollers  and  certified  pub¬ 
lic  accountants. 

If  there  is  any  further  information  that  may  be  required, 
we  will  of  course  be  pleased  to  furnish  same  upon  request. 

Respectfully, 

Starrett  Television  Corporation 

Bv  Larry  Knohl 
Larry  Knohl, 
Vice-President 
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No.  9130  C 


STARRETT  TELEVISION  CORPORATION 
601  West  26th  Street 

1-796/260 


New  York  July  27  1950 
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Pav  to  the  Order  of — 


Reconstruction  Finance  Corp _ _ _ $15000  00/100 

The  Sum  of  15000  Dols  00  Cts _ _ _ Dollars 

Starrett  Television  Corporation 

Eleanor  Harris 
Jacob  Freidus  V.  Pres. 
Auth.  Sign. 

To  the 

Modern  Industrial  Bank 

528  Broadwav 
•> 

New  York 
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This  Check  Is  in  Settlement  of 
the  Following  Invoices. 

Earnest  money — Aireon  purchase. 

To  replace  previous  voucher  in 
same  amount  as  against  money 
for  same  purchase 

(Script) 

Certified 

Payable  Only  as  Originally  Drawn 
and  When  Properly  Endorsed 
Jul  27  1950  No.  009019 
Modern  Industrial  Bank 
528  Broadway 
New  York,  N.  Y. 

(Illegible) 

Authorized  Signature 
Do  Not  Destrov 

*  i 

{Endorsements) 

Reconstruction  Finance  Corp. 

Check  not  used 
for  purpose  drawn 

Starrett  Television  Corporation 

(Modern  Industrial  Bank  Stamp  dated  Nov.  10,  1950) 

{Perforation) 
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Paid — 11-10-50 
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Washington,  D.  C. 
August  2,  1950 

Mr.  Harrv  Jobes 
Reconstruction  Finance  Corp. 

Federal  Reserve  Bank  Building 
Kansas  City,  Missouri 

Dear  Mr.  Jobes: 

I  am  herewith  enclosing  copy  of  letter,  the  original  of 
which  has  been  delivered  to  the  Corporation  here  in  Wash¬ 
ington. 

2747 

\\  ith  kindest  regards,  1  am 

Sincerelv, 

Leo  B.  Parker 
Leo  B.  Barker 
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August  2,  1950 

Reconstruction  Finance  Corporation 
811  Vermont  Avenue,  N.  W. 

Washington,  D.  C. 

2748 

Attention:  Mr.  Tom  Williams 
Subject:  In  re  Aireon  Manufacturing  Company, 
Kansas  City ,  Kansas 

Gentlemen : 

Referring  to  our  bid  dated  July  26,  1950,  which  was  sub¬ 
mitted  to  your  Kansas  City  office,  in  connection  with  the 
proposed  purchase  of  the  above  company ; 
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We  hand  you  herewith,  financial  statement  of  our  com¬ 
pany  as  of  February  28,  1950,  which  is  the  latest  statement 
we  have  immediately  available.  Since  the  above  date, 
$200,000  has  been  added  to  our  capital  structure,  so  that  our 
net  worth  today  is  approximately  $650,000.  We  will,  of 
course,  furnish  you  a  current  statement,  if  desired.  In 
this  connection,  we  wish  to  state  that  the  $300,000  which  we 
propose  to  expend  in  the  purchase  and  operation  of  Aireon, 
will  be  additional  capital  and  will  not  in  any  way  deplete 
the  assets  of  Starrett  Television  Corporation. 

We  also  wish  to  advise  that  it  is  agreeable  with  us  to 
have  the  amortization  payments  monthly  rather  than 
quarterly.  ; 

It  is  understood,  of  course,  that  our  bid  is  contingent 
upon  the  ability  to  convey  to  us  a  valid  assignment  of  the 
lease  covering  the  property  now  occupied  by  you  as  suc¬ 
cessor  to  the  subject  company.  Any  litigation  in  connec¬ 
tion  therewith  is  to  be  without  expense  to  us. 


Respectfully  vours, 


Starrett  Television  Corporation 

By  Larry  Knohl 
Larry  Knohl, 
Vice  President 


cc:  Mr.  Harry  Jobes 

R.F.C.,  Kansas  City,  Mo. 
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RECONSTRUCTION  FINANCE  CORPORATION 
Washington  25, 1).  C. 

September  1,  1950 

Powell — Manager — Kansas  City 

Re:  Aireon  Manufacturing  Corporation 
Kansas  City,  Kansas 
(Collateral  Purchased) 

Nine  Participants — aggregating  25% 

Reference  is  made  to  proposals  submitted  by  individuals 

2753  and  corporations  to  purchase  the  assets  acquired  from  the 
captioned  corporation. 

The  Directors  declined  to  accept  the  proposals  submitted 

by  Comet  Industries,  Inc.,  W.  0.  Lilleston,  Matthew  Prince, 

and  The  New  England  Industries,  Tnc.,  and  directed  you 

to  notifv  them  of  such  action  and  return  the  earnest  monev 
•  • 

deposits  made  by  Matthew  Prince  and  The  New  England 
Industries,  Inc.,  in  the  respective  amounts  of  $1,000  and 
$5,000. 

The  Directors  authorized  you,  subject  to  the  written  con¬ 
sent  of  the  participants,  to  effect  the  sale  of  the  merchan¬ 
dise,  tools,  supplies,  machinery  and  equipment,  furniture 
and  fixtures,  all  raw,  semi-finished  and  unfinished  materials, 

2754  Patents’  patents  pending,  copyrights,  trade  marks  and  other 
assets  acquired  from  the  subject  borrower,  excepting  cash, 
accounts  receivable  and  claim  presently  pending  with  U.  S. 
Navy  Department,  to  a  corporation  to  be  formed  by  Star- 
rett  Television  Corporation  for  a  consideration  of  $700,000 
on  terms  and  conditions  at  least  as  favorable  as  the  fol¬ 
lowing: 

(a)  There  shall  be  submitted  to  you  satisfactory  evidence 
that  not  less  than  $200,000  cash  has  been  injected 
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as  working  capital  into  the  corporation  to  be  formed, 
by  way  of  sale  of  stock,  or  in  the  event  the  working 
capital  position  of  $200,000  can  be  obtained  only 
through  borrowings,  the  lender(s)  will  execute  a 
standby  and  subordination  agreement  on  RFC  Form, 
providing  inter  alia,  that  no  part  of  said  $200,000 
will  be  repaid  until  this  Corporation  has  been  paid 
in  full.  The  above  condition  in  regard  to  standby 
shall  likewise  apply  to  the  $100,000  down  payment. 

(b)  The  cash  down  payment  shall  be  $100,000. 

(c)  The  new  corporation  will  execute  its  note  in  the  prin¬ 
cipal  amount  of  $600,000  secured  by  a  ten-vear 
chattel  mortgage  covering  dies,  jigs,  fixtures,  tools, 
machinery  and  shop  equipment,  furniture  and  fix¬ 
tures  and  inventory,  providing  for  1 14  principal  pay¬ 
ments  thereon  of  equal  amounts  payable  monthly 
commencing  on  the  first  of  the  7th  month  after  date 
of  execution.  The  deferred  amount  shall  bear  inter¬ 
est  at  the  rate  of  4%  per  annum  payable  monthly 
beginning  one  month  after  date  of  execution.  The 
note  shall  be  on  RFC  Form  and  contain  a  net  earn¬ 
ings  clause  defined  in  RFC1  Code  covering  50%  of 
debtors’  net  earnings.  Said  mortgage  shall  contain 
inter  alia,  an  after  acquired  property  clause. 

(d)  The  lease  covering  the  realty,  presently  housing  the 
acquired  assets,  in  which  the  Minnesota  Avenue,  Inc., 
is  the  lessor,  shall  be  assigned  to  the  purchaser, 
reassigned  to  this  Corporation,  and  held  as  addi¬ 
tional  security  to  the  purchaser’s  note.  The  re¬ 
assignment  shall  provide  that  any  default  by  the  pur¬ 
chaser  under  the  provisions  of  the  lease  shall  con¬ 
stitute,  at  the  election  of  this  Corporation,  a  default 
under  the  obligations  of  the  note,  and  further  con¬ 
tain  such  other  provisions  as  you  and  Agency  Coun- 


920a 


2758  Government’s  Exhibit  12. 


sel  deem  advisable  for  the  protection  of  this  Corpo¬ 
ration. 

The  assignment  of  the  lease  to  the  purchaser  shall 
be  "without  representation  or  warranty  as  to  this 
Corporation’s  right  to  assign  or  accept  reassign¬ 
ment  of  the  lease  and  it  should  be  made  clear  to 
the  purchaser  that  this  Corporation  is  assigning 
only  such  rights  as  it  may  legally  convey. 

(e)  The  unpaid  portion  of  the  purchase  price  at  the  time 

of  consummation  shall  be  fullv  and  unconditionally 

•  • 

guaranteed  by  the  Starrett  Television  Corporation, 

2759  said  £uaranty  to  be  on  TCFC  Form. 

(f)  You  shall  receive  a  written  opinion  of  Agency  Coun¬ 
sel  (1)  that  the  guaranty  executed  by  the  Starrett 
Television  Corporation  is  a  valid  and  binding  obliga¬ 
tion  of  the  Guarantor,  (2)  that  the  purchasing  cor¬ 
poration  has  been  legally  formed  and  that  the  obliga¬ 
tions  undertaken  by  it  in  accordance  with  the  fore¬ 
going  are  valid  and  binding. 

(g)  All  inventory  of  whatever  kind  and  nature  pledged 
to  partly  secure  the  unpaid  balance  of  the  purchase 
price  shall  be  placed  in  warehouse  within  the  plant 
under  supervision  of  an  employee (s)  of  this  Corpo¬ 
ration,  to  be  carried  on  purchaser’s  payroll,  and 
items  of  such  inventory  shall  be  released  to  the  pur- 

2760  chaser,  as  required,  at  a  price  satisfactory  to  you, 
with  the  understanding  that  70%  of  the  agreed  re¬ 
lease  price  shall  be  credited  on  purchaser’s  note  in 
the  inverse  order  of  maturity.  Settlement  in  regard 
to  the  foregoing  shall  be  made  on  the  15th  of  each 
month  for  items  withdrawn  in  the  previous  month. 

(h)  The  sale  shall  be  subject  to  adjustment  of  taxes  and 
leasehold  rental  as  of  date  of  consummation  and  all 
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expenses  usually  borne  by  the  vendor  shall  be  paid 
by  this  Corporation. 

(i)  The  mortgagor  shall  execute  a  tax  deposit  agree¬ 
ment. 

(j)  The  purchaser  shall  furnish  insurance  coverage  in 
kind  and  amount  satisfactory  to  vou,  with  loss  clause 
payable  to  this  Corporation  as  its  interest  may  ap¬ 
pear. 

(k)  Transfer  of  title  to  the  personal  property  covered 
by  the  chattel  mortgage  shall  be  by  bill  of  sale  with¬ 
out  representation  or  warranty,  unless  in  the  opinion 

of  Agency  Counsel  assignments  should  be  executed  2762 
in  the  case  of  patents  and  patent  applications. 

(l)  The  purchaser  shall  submit  annual  Balance  Sheets 
and  Operating  Statements  fully  audited  by  a  CPA 
approved  by  you  and  submit  interim  Balance  Sheets 
and  Operating  Statements  prepared  by  such  Public 
Accountant  without  verification  at  the  end  of  each 
intervening  semi-annual  period. 

(m)  Financial  condition  of  purchaser  shall  be  satisfac¬ 
tory  to  vou. 

•  • 

(n)  The  sale  shall  be  closed  within  thirtv  da  vs  in  vour 
Loan  Agency  under  supervision  of  Agency  Counsel, 
after  notification  to  purchaser  of  the  action  taken  in 
regard  to  this  proposal  unless  in  your  opinion  and  2763 
that  of  Agency  Counsel  further  time  is  necessary. 

Leo  Nielson 
Leo  Nielson 
Secretary 
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No.  9666  C 

STARRETT  TELEVISION  CORPORATION 
601  West  26th  Street 


1-796/260 

New  York  Sept.  5  1950 

Pay  to  the  Order  of — 

United  States  Treasury _ $85000  00/xx 

The  Sum  of  85000  Dols  00  Cts _ Dollars 

Starrett  Television  Corporation 

Jacob  Freidus  V.  Pres. 
Auth.  Sign. 


To  the 

Modern  Industrial  Bank 
528  Broadway 
New  York 
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STATEMENT 
February  28,  1950 


Current  Assets 


Assets 


Cash  on  hand  in  banks _ 

A/C’s  Receivable — $118,556.84  pledged 

See  Contra - $264,331.07 

Less  Reserve  for  Bad  Debts _  7,929.93 


Due  from  U.  S'.  Government — tax  refund... 

Advances  to  salesmen _ 

Merchandise  Inventory,  Estimated. _ 

Total  Current  Assets _ 

Fixed  Assets 

Machinery  and  Equipment _ 

Furniture  and  Fixtures _ 


Less:  Reserve  for  Depreciation _ 

Total  Fixed  Assets _ _ _ 

Deferred  Charges  and  Other  Assets 

Security  Deposits _ _ _ 

Exchanges  _ 

Deferred  Advertising  _ 

Unexpired  Insurance _ 

Organization  Expense _ 

Total  Deferred  charges  and  other  assets.. 

Total  Assets _ 


$  25,838.48 


256,401.14 

164.40 

5,087.92 

346,276.83 


12,131.11 

8,503.52 

20,634.63 

2,768.24 


4,676.66 

26.80 

1,223.65 

1,457.92 

125.00 


Liabilities  and  Capital 

Current  Liabilities 

Notes  Payable  _  10,000.00 

Accounts  Payable  _ 141,163.86 

•Loans  Payable — secured  by  $118,556.84 

Accounts  Receivable  _  28,450.11 

Federal,  State,  and  City  Taxes _  18,617.11 

Miscellaneous _  11,494.10 

Total  Liabilities  _ 

Capital 

Capital  Stock — Common  200  shs.  no  par —  200.00 

Capital  Stock — Pfd.  200  shs.  no  par _  339,800.00 

Total  Capital  Stock . 340,000.00 

Surplus  _  109,420.01 


Total  Capital  and  Surplus . 

Total  Liabilities  and  Capital.. 


$633,768.77 


17,866.39 


7,510.03 


$659,145.19 


209,725.18 


449,420.01 


$659,145.19 


As  of  April  27  completely  paid — collateral  refunded. 

Starrett  Television  Corp. 
Mitchell  Fein 
Mitchell  Fein,  Vice  Pres. 


Dated :  May  4,  1950 
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STARRETT  TELEVISION  CORPORATION  ' 

OPT1CLEAR  TELEVISION  WITH  EXCLUSIVE  SCIENTIFICALLY 
FILM-FREED  PICTURE  TUBE 

001  West  20th  Street 
New  York  1,  New  York 

ALgonquin  5-2460  * 

August  2,  1950 

Reconstruction  Finance  Corporation 
811  Vermont  Avenue,  N.  W. 

Washington,  D.  C. 

2771  Attention:  Mr.  Tom  Williams 

Subject:  In  Re,  Aireon  Manufacturing  Company, 

Kansas  City,  Kansas 

Gentlemen : 

Referring  to  our  bid  dated  July  26,  1950,  which  was  sub-  « 

mitted  to  your  Kansas  City  Office,  in  connection  with  the 
proposed  purchase  of  the  above  company; 

We  hand  you  herewith,  financial  statement  of  our  com¬ 
pany  as  of  February  28,  1950,  which  is  the  latest  statement 
we  have  immediately  available.  Since  the  above  date,  , 

$200,000  has  been  added  to  our  caipital  structure,  so  that 
our  net  worth  today  is  approximately  $650,000.  We  will, 
of  course,  furnish  you  a  current  statement,  if  desired.  In  « 

this  connection,  we  wish  to  state  that  the.  $300,000  which 
we  propose  to  expend  in  the  purchase  and  operation  of 
Aireon,  will  be  additional  capital  and  will  not  in  any  way 
deplete  the  assets  of  Starrett  Television  Corporation. 

We  also  wish  to  advise  that  it  is  agreeable  with  us  to  * 

have  the  amortization  payments  monthly  rather  than 
quarterly. 


t 
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It  is  understood,  of  course,  that  our  bid  is  contingent  upon 
the  ability  to  convey  to  us  a  valid  assignment  of  the  lease 
covering  the  property  now  occupied  by  you  as  successor  to 
the  subject  company.  Any  litigation  in  connection  there¬ 
with  is  to  be  without  expense  to  us. 

Respectfully  yours, 


Starrett  Television  Corporation 

By  Larry  Knohl 
Larry  Knohl 

Vice  President 


cc:  Mr.  Harry  Jobes 

R.F.C.,  Kansas  City,  Mo. 
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STATEMENT 
February  28,  1950 


Assets 

Current  Assets 

Cash  on  hand  in  banks _  $  25,888.48 

A/C’s  Receivable — $118,556.84  pledged 

See  Contra  _ $264,331.07 

Less  Reserve  for  Bad  Debts _  7,929.93 


A  J. 


256,401.14 

Due  from  U.  S'.  Government — tax  refund™  164.40 

Advances  to  salesmen _  5,087.92 

Merchandise  Inventory,  Estimated _ _  346,276.83 


Total  Current  Assets..... .  $633,768.77 


Fixed  Assets 

Machinery  and  Equipment .  12,131.11 

Furniture  and  Fixtures _ _ _  8,503.52 


20,634.63 

Less:  Reserve  for  Depreciation _  2,768.24 


Total  Fixed  Assets _ 

Deferred  Charges  and  Other  Assets 

Security  Deposits _  4,676.66 

Exchanges  _  26.80 

Deferred  Advertising  _  1,223.65 

Unexpired  Insurance  _  1,457.92 

Organization  Expense _  125.00 


Total  Deferred  charges  and  other  assets. 

i 

Total  Assets _ 


17,866.39 


7,510.03 


$659,145.19 


Current  Liabilities 


Liabilities  and  Capital 


Notes  Payable  _ 

Accounts  Payable  _ 

‘Loans  Payable — secured  by  $118,556.84 

Accounts  Receivable  _ 

Federal,  State,  and  City  Taxes _ _ 

Miscellaneous _ 


10,000.00 

141,163.86 

28.450.11 

18.617.11 
11,494.10 


Total  Liabilities 


209,725.18 


Capital 

Capital  Stock — Common  200  shs.  no  par _  200.00 

Capital  Stock — Pfd.  200  shs.  no  par _  339,800.00 


Total  Capital  Stock .  340,000.00 

Surplus  _  _  109,420.01 


Total  Capital  and  Surplus 


449,420.01 


Total  Liabilities  and  Capital... 


$659,145.19 


*  As  of  April  27  completely  paid — collateral  refunded. 


Dated:  May  4,  1950 
'  *  *  „  *  •*  *  .  *  * 


Starrett  Television  Corp. 
Mitchell  Fein 
Mitchell  Fein,  Vice  Pres. 
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STARRETT  TELEVISION  CORPORATION 
Opticlear  television  with  exclusive  scientifically 

FILM-FREED  PICTURE  TUBE 

601  West  26th  Street 
New  York  1,  New  York 
ALgonquin  5-2460 

August  23,  1950 

Reconstruction  Finance  Corporation 
811  Vermont  Avenue,  N.  W. 

Washington,  D.  C. 

2780 

Subject:  In  Re:  Aireon  Manufacturing  Corporation, 

Kansas  City,  Kansas 

Gentlemen : 

Referring  to  our  bid  dated  July  26,  1950,  and  as  amended 
by  our  letter  of  August  2,  1950,  we  hereby  further  amend 
our  bid,  by  increasing  the  proposed  purchase  price  to 
$630,000,  the  down  payment  and  all  other  terms  and  con¬ 
ditions  to  bo  as  provided  in  our  two  proposals  above  men¬ 
tioned. 


This  offer  is  made  with  the  understanding  that  we  shall 
have  notice  of  acceptance  or  rejection  on  or  before  August 
31,  1950,  for  the  reason  that  we  have  under  consideration 
the  purchase  of  other  similar  facilities.  The  nature  of  our 
operation  requires  immediate  expansion. 


Respectfully  yours, 


Starrett  Television  Corporation 

By  Larry  Knohl 
Larry  Knohl 

Vice  President 
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RECONSTRUCTION  FINANCE  CORPORATION 

Washington 

Certificate 

Pursuant  to  the  provisions  of  Section  1733(b),  Chapter 
115, _ 28  of  the  United  States  Code,  as  amended, 

I,  M.  W.  Knarr,  Assistant  Secretary  of  Reconstruction 
Finance  Corporation,  a  corporation  created  and  existing 
pursuant  to  the  Reconstruction  Finance  Corporation  Act, 

approved  January  22,  1932  (47  Stat .  amended,  do 

oygg  hereby  certify  that  the  annexed  three  (3)  pages  are - 

and  correct  copy  of  an  excerpt  from  the  minutes  of  a  meet¬ 
ing  of  the  Board  of  Directors  of  the  Reconstruction  Finance 
Corporation,  August  31,  1950,  relative  to  the  Aireon  Manu¬ 
facturing  Corporation,  Kansas  City,  Kansas,  on  file  in  the 
Washington  Office  of  Reconstruction  Finance  Corporation ; 
and  in  my  custody  as  part  of  the  official  records _ Re¬ 

construction  Finance  Corporation. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and 
caused  the  seal  of  Reconstruction  Finance  Corporation  to 
be  affixed  at  Washington,  D.  C.  on  this  20th  day  of  Novem¬ 
ber,  1953. 

M.  W.  Knarr, 

Assistant  Secretary 

2784  Reconstruction  Finance  Corporation 

(Seal) 

Excerpt  of  the  Minutes  of  a  Meeting  of  the  Board  of 
Directors  of  the  Reconstruction  Finance  Corporation 

August  31,  1950 

A  special  meeting  of  the  Board  of  Directors  of  the  Re¬ 
construction  Finance  Corporation  was  held  at  811  Vermont 
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Avenue,  Northwest,  Washington,  D.  C.,  at  3:00  P.  M., 
Thursday,  August  31,  1950,  in  accordance  with  Article  I  of 
the  By-Laws. 

Present :  i 

Mr.  Hise,  Presiding; 

Mr.  Dunham, 

Mr.  Willett, 

Mr.  Nielson,  Secretary 

Mr.  Singer,  Assistant  Secretary, 

Mr.  Dougherty,  General  Counsel, 

Mr.  Considine,  Controller, 

Mr.  Weaver,  Assistant  Loan  Manager,  Office  of  Loans,  2786 
Mr.  Parks,  Member,  Review  Committee,  Office  of 
Loans, 

Mr.  Chadwell,  Assistant  Chief,  Marketing  and  Liquida¬ 
tion  Division,  Office  of  Loans. 

Mr.  Bergstrom,  Assistant  Chief,  Public  Agency 
Branch,  Office  of  Loans, 

Mr.  Edelman,  Special  Bond  Counsel, 

Mr.  Weinstein,  Trial  Attorney. 

The  Board  authorized  the  Secretary  to  send  the  following 
letters : 

‘‘Powell — Manager — Kansas  City 

Re:  Aireon  Manufacturing  Corporation 

Kansas  City,  Kansas  2787 

(Collateral  Purchased) 

Nine  Participants — aggregating  25% 

“Reference  is  made  to  proposals  submitted  by  in¬ 
dividuals  and  corporations  to  purchase  the  assets  ac¬ 
quired  from  the  captioned  corporation. 

“The  Directors  declined  to  accept  the  proposals  sub¬ 
mitted  by  Comet  Industries,  Inc.,  W.  G.  Lilleston, 
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Matthew  Prince  and  The  New  England  Industries, 
Inc.,  and  directed  vou  to  notify  them  of  such  action 
and  return  the  earnest  money  deposits  made  by  Mat¬ 
thew  Prince  and  The  New  England  Industries,  Inc.,  in 
the  respective  amounts  of  $1,000  and  $5,000. 

‘‘The  Directors  authorized  you,  subject  to  the  writ¬ 
ten  consent  of  the  participants,  to  effect  the  sale  of 
the  merchandise,  tools,  supplies,  machinery  and  equip¬ 
ment,  furniture  and  fixtures,  all  raw,  semi-finished  and 
unfinished  materials,  patents,  patents  pending,  copy¬ 
rights,  trade  marks  and  other  assets  acquired  from  the 
subject  borrower,  excepting  cash,  accounts  receivable 
27S9  and  claim  presently  pending  with  U.  S.  Navy  Depart¬ 
ment,  to  a  corporation  to  be  formed  by  Starrett  Televi¬ 
sion  Corporation  for  a  consideration  of  $700,000  on 
terms  and  conditions  at  least  as  favorable  as  the  follow¬ 
ing: 

(a)  There  shall  be  submitted  to  you  satisfactory  evi¬ 
dence  that  not  less  than  $200,000  cash  has  been 
injected  as  working  capital  into  the  corporation 
to  be  formed,  by  way  of  sale  of  stock,  or  in  the 
event  the  working  capital  position  of  $200,000  can 
be  obtained  only  through  borrowings,  the  lender(s) 
will  execute  a  standby  and  subordination  agree¬ 
ment  on  RFC  Form,  providing  inter  alia,  that  no 

t  part  of  said  $200,000  will  be  repaid  until  this  Cor- 

poration  has  been  paid  in  full.  The  above  condi¬ 
tion  in  regard  to  standby  shall  likewise  apply  to 
the  $100,000  down  payment. 

(b)  The  cash  down  payment  shall  be  $100,000. 

(c)  The  new  corporation  will  execute  its  note  in  the 
principal  amount  of  $000,000  secured  by  a  ten-year 
chattel  mortgage  covering  dies,  jigs,  fixtures,  tools, 
machinery  and  shop  equipment,  furniture  and  fix- 
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tures  and  inventory,  providing  for  114  principal 
payments  thereon  of  equal  amounts  payable 
monthly  commencing  on  the  first  of  the  7th  month 
after  date  of  execution.  The  deferred  amount 
shall  bear  interest  at  the  rate  of  4%  per  annum 
payable  monthly  beginning  one  month  after  date 
of  execution.  The  note  shall  be  on  RFC  Form 
and  contain  a  net  earnings  clause  defined  in  RFC 
Code  covering  30%  of  debtors’  net  earnings. 
Said  mortgage  shall  contain  inter  alia  an  after 
acquired  property  clause. 

(d)  The  lease  covering  the  realty,  presently  housing 
the  acquired  assets,  in  which  the  Minnesota  Ave¬ 
nue,  Inc.,  is  the  lessor,  shall  be  assigned  to  the 
purchaser,  reassigned  to  this  Corporation,  and 
held  as  additional  security  to  the  purchaser’s  note. 
The  reassignment  shall  provide  that  any  default 
by  the  purchaser  under  the  provisions  of  the  lease 
shall  constitute,  at  the  election  of  this  Corporation, 
a  default  under  the  obligations  of  the  note,  and 
further  contain  such  other  provisions  as  you  and 
Agency  Counsel  deem  advisable  for  the  protection 
of  this  Corporation. 

The  assignment  of  the  lease  to  the  purchaser 
shall  be  without  representation  or  warranty  as  to 
this  Corporation’s  right  to  assign  or  accept  reas¬ 
signment  of  the  lease  and  it  should  be  made  clear 
to  the  purchaser  that  this  Corporation  is  assigning 
onlv  such  rights  as  it  mav  legallv  convev. 

(e)  The  unpaid  portion  of  the  purchase  price  at  the 
time  of  consummation  shall  be  fully  and  uncondi¬ 
tionally  guaranteed  by  the  Starrett  Television  Cor¬ 
poration,  said  guaranty  to  be  on  RFC  Form. 
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(f)  You  shall  receive  a  written  opinion  of  Agency 
Counsel  (1)  that  the  guaranty  executed  by  the 
Starrett  Television  Corporation  is  a  valid  and 
binding  obligation  of  the  Guarantor,  (2)  that  the 
purchasing  corporation  has  been  legally  formed 
and  that  the  obligations  undertaken  by  it  in  ac¬ 
cordance  with  the  foregoing  are  valid  and  binding. 

(g)  All  inventory  of  whatever  kind  and  nature  pledged 
to  partly  secure  the  unpaid  balance  of  the  pur¬ 
chase  price  shall  be  placed  in  warehouse  wdthin 
the  plant  under  supervision  of  an  employee (s)  of 
this  Corporation,  to  be  carried  on  purchaser’s  pay¬ 
roll,  and  items  of  such  inventory  shall  be  released 
to  the  purchaser,  as  required,  at  a  price  satisfac¬ 
tory  to  you,  with  the  understanding  that  70%  of 
the  agreed  release  price  shall  be  credited  on  pur¬ 
chaser’s  note  in  the  inverse  order  of  maturity. 
Settlement  in  regard  to  the  foregoing  shall  be 
made  on  the  15th  of  each  month  for  items  with¬ 
drawn  in  the  previous  month. 

(h)  The  sale  shall  be  subject  to  adjustment  of  taxes 
and  leasehold  rental  as  of  date  of  consummation 
and  all  expenses  usually  borne  by  the  vendor  shall 
be  paid  by  this  Corporation. 

(i)  The  mortgagor  shall  execute  a  tax  deposit  agree¬ 
ment. 

(j)  The  purchaser  shall  furnish  insurance  coverage 
in  kind  and  amount  satisfactory  to  vou,  with  loss 
clause  payable  to  this  Corporation  as  its  interest 
may  appear. 

(k)  Transfer  of  title  to  the  personal  property  covered 
by  the  chattel  mortgage  shall  be  by  bill  of  sale 
without  representation  or  warranty,  unless  in  the 
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opinion  of  Agency  Counsel  assignments  should  be 
executed  in  the  case  of  patents  and  patent  appli¬ 
cations. 

( 1 )  The  purchaser  shall  submit  annual  Balance  Sheets 
and  Operating  Statements  fully  audited  by  a  CPA 
approved  by  you  and  submit  interim  Balance 
Sheets  and  Operating  Statements  prepared  by 
such  Public  Accountant  without  verification  at  the 
end  of  each  intervening  semi-annual  period.  : 

(in)  Financial  condition  of  purchaser  shall  be  satis¬ 
factory  to  vou. 

(n)  The  sale  shall  be  closed  within  thirty  days  in  your  2798 
Loan  Agency  under  supervision  of  Agency  Coun¬ 
sel,  after  notification  to  purchaser  of  the  action 
taken  in  regard  to  this  proposal  unless  in  your 
opinion  and  that  of  Agency  Counsel  further  time 
is  necessary.” 

#####* 
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September  12,  1950 

Mr.  Leo  B.  Parker 
Parker  &  Knipmeyer 
Waltower  Building 
Kansas  City  6,  Missouri 

Re:  Aireon  Manufacturing  Corporation 
Kansas  City,  Kansas 
LBE-1631 

(Collateral  Purchased) 

Dear  Mr.  Parker: 

With  reference  to  the  proposed  sale  of  assets  formerly 
owned  by  Aireon  Manufacturing  Corporation  to  Starrett 
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Television  Corporation,  who  you  represent,  this  is  to  ad¬ 
vise  you  of  the  following. 

In  a  letter  addressed  to  the  undersigned,  this  Agency 
has  been  authorized  by  the  Board  of  Directors  of  the  De¬ 
construction  Finance  Corporation,  subject  to  the  written 
consent  of  the  participants,  “to  effect  the  sale  of  the  mer¬ 
chandise,  tools,  supplies,  machinery  and  equipment,  furni¬ 
ture  and  fixtures,  all  raw,  semi-finished  and  unfinished  ma¬ 
terials,  patents,  patents  pending,  copyrights,  trade  marks 
and  other  assets  acquired  from  the  subject  borrower,  ex¬ 
cepting  cash,  accounts  receivable  and  claim  presently  pend¬ 
ing  with  TT.  S.  Navy  Department,  to  a  corporation  to  be 
formed  by  Starrett  Television  Corporation  for  a  considera¬ 
tion  of  $700,000.  on  terms  and  conditions  at  least  as  favor¬ 
able  as  the  following: 

(a)  There  shall  be  submitted  to  you  satisfactory  evidence 
that  not  less  than  $200,000.  cash  has  been  injected  as 
working  capital  into  the  corporation  to  be  formed, 
bv  wav  of  sale  of  stock,  or  in  the  event  the  working 
capital  position  of  $200,000.  can  he  obtained  only 
through  borrowings,  the  lender! s)  will  execute  a 
standby  and  subordination  agreement  on  RFC  Form 
providing  inter  alia,  that  no  part  of  said  $200,000. 
will  be  repaid  until  this  Corporation  has  been  paid 
in  full.  The  above  condition  in  regard  to  standby 
shall  likewise  apply  to  the  $100,000.  down  payment. 

(b)  The  cash  down  payment  shall  be  $100,000. 

(e)  The  new  corporation  will  execute  its  note  in  the  prin¬ 
cipal  amount  of  $600,000.  secured  by  a  ten-year  chat¬ 
tel  mortgage  covering  dies,  jigs,  fixtures,  tools,  ma¬ 
chinery  and  shop  equipment,  furniture  and  fixtures 
and  inventory,  providing  for  114  principal  payments 
thereon  of  equal  amounts  payable  monthly  com- 
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mencing  on  the  first  of  the  7th  month  after  date  of 
execution.  The  deferred  amount  shall  bear  interest 
at  the  rate  of  4%  per  annum  payable  monthly  be¬ 
ginning  one  month  after  date  of  execution.  '  The 
note  shall  be  on  RFC  Form  and  contain  a  net  earn¬ 
ings  clause  defined  in  RFC  Code  covering  50%  of 
debtors’  net  earnings.  Said  mortgage  shall  contain 
inter  alia,  an  after  acquired  property  clause. 

_  I 

(d)  The  lease  covering  the  realty,  presently  housing  the 
acquired  assets,  in  which  the  Minnesota  Avenue,  Tnc., 
is  the  lessor,  shall  be  assigned  to  the  purchaser, 
reassigned  to  this  Corporation,  and  held  as  addi¬ 
tional  security  to  the  purchaser’s  note.  The  reas¬ 
signment  shall  provide  that  any  default  by  the.  pur¬ 
chaser  under  the  provisions  of  the  lease  shall  con¬ 
stitute,  at  the  election  of  this  Corporation,  a  default 
under  the  obligations  of  the  note,  and  further  contain 
such  other  provisions  as  you  and  Agency  Counsel 
deem  advisable  for  the  protection  of  this  Corpora¬ 
tion. 

The  assignment  of  the  lease  to  the  purchaser  shall 
be  without  representation  or  warranty  as  to  this 
Corporation’s  right  to  assign  or  accept  reassignment 
of  the  lease  and  it  should  be  made  clear  to  the  pur¬ 
chaser  that  this  Corporation  is  assigning  only  such 
rights  as  it  mav  legallv  convev. 

(e)  The  unpaid  portion  of  the  purchase  price  at  the  time 
of  consummation  shall  be  fully  and  unconditionally 
guaranteed  by  the  Starrett  Television  Corporation, 
said  guaranty  to  be  on  RFC  Form. 

(f)  You  shall  receive  a  written  opinion  of  Agency  Coun¬ 
sel  ( 1 )  that  the  guaranty  executed  by  the  Starrett 
Television  Corporation  is  a  valid  and  binding  obli¬ 
gation  of  the  Guarantor,  (2)  that  the  purchasing 
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corporation  has  been  legally  formed  and  that  the 
obligations  undertaken  by  it  in  accordance  with  the 
foregoing  are  valid  and  binding. 

(g)  All  inventory  of  whatever  kind  and  nature  pledged 
to  partly  secure  the  unpaid  balance  of  the  purchase 
price  shall  be  placed  in  warehouse  within  the  plant 
under  supervision  of  an  employee! s)  of  this  Corpo¬ 
ration,  to  be  carried  on  purchaser’s  payroll,  and 
items  of  such  inventory  shall  be  released  to  the  pur¬ 
chaser,  as  required,  at  a  price  satisfactory  to  you, 
with  the  understanding  that  70%  of  the  agreed  re¬ 
lease  price  shall  be  credited  on  purchaser’s  note  in 
the  inverse  order  of  maturity.  Settlement  in  regard 
to  the  foregoing  shall  be  made  on  the  15th  of  each 
month  for  items  withdrawn  in  the  previous  month. 

(h)  The  sale  shall  be  subject  to  adjustment  of  taxes  and 
leasehold  rental  as  of  date  of  consummation  and  all 
expenses  usually  borne  by  the  vendor  shall  be  paid 
by  this  corporation. 

(i)  The  mortgagor  shall  execute  a  tax  deposit  agree¬ 
ment. 

(j)  The  purchaser  shall  furnish  insurance  coverage  in 
kind  and  amount  satisfactory  to  you,  with  loss  clause 
payable  to  this  Corporation  as  its  interest  may 
appear. 

(k)  Transfer  of  title  to  the  personal  property  covered 
by  the  chattel  mortgage  shall  be  by  bill  of  sale  with¬ 
out  representation  or  warranty,  unless  in  the  opin¬ 
ion  of  Agency  Counsel  assignments  should  be  exe¬ 
cuted  in  the  case  of  patents  and  patent  applications. 

(l)  The  purchaser  shall  submit  annual  Balance  Sheets 
and  Operating  Statements  fully  audited  by  a  CPA 
approved  by  you  and  submit  interim  Balance  Sheets 
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and  Operating  Statements  prepared  by  such  Public 
Accountant  without  verification  at  the  end  of  each 
intervening  semi-annual  period. 


(m)  Financial  condition  of  purchaser  shall  be  satisfac- 

torv  to  vou. 

•  * 


(n)  The  sale  shall  be  closed  within  thirtv  davs  in  vour 
Loan  Agency  under  supervision  of  Agency  Counsel, 
after  notification  to  purchaser  of  the  action  taken 
in  regard  to  this  proposal  unless  in  your  opinion 
and  that  of  Agencv  Counsel  further  time  is  neces- 
sary.” 


It  has  been  deemed  advisable  bv  the  Agencv  to  delay 
obtaining  consent  of  the  participants  in  this  loan  until  such 
time  as  it  becomes  evident  that  your  client,  being  the  Star- 
rett  Television  Corporation,  101  West  26th  St.,  New  York 
City,  New  York,  can  comply  with  the  requirements  as  set 
out  above.  We  do  not  anticipate  any  difficulties  in  obtaining 
the  consent  of  the  participants. 

We  will  appreciate  your  advising  us  at  the  earliest  possi¬ 
ble  date  if  the  requirements  as  set  out  above  can  be  met, 
which  would  result  in  a  sale  to  your  client. 


2810 


Yerv  trulv  vours, 

David  H.  Powell 

Manager  2811 

cc — Mr.  Larry  Knolil,  Vice  President 
Starrett  Television  Corporation 

PMM  :on 
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STARRETT  TELEVISION  CORPORATION 
Opticlear  television  with  exclusive  scientifically 

FILM-FREED  PICTURE  TUBE 

601  West  26th  Street 
New  York  1,  New  York 
ALgonquin  5-2460 

May  3,  1950 

J.  B.  Kass  &  Co. 

1  Madison  Avenue 
New  York  Citv  10 

2813 

Gentlemen : 

Please  consider  this  communication  as  authorization  for 
you  to  transfer  the  sum  of  $269,050.  appearing  in  my  loan 
account  as  at  February  28,  1950  to  the  donated  surplus 
account  of  Starrett  Television  Corp. 

Very  truly  yours, 

Jacob  Frf.ipus 
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September  30,  1949 

Starrett  Television  Corporation 

Mr.  Jacob  Freidus 

Mr.  Mitchell  Fein 

Mr.  Murray  Daniels 

601  West  26th  Street 

New  York  1,  New  York 

Sirs : 

! 

We  the  undersigned  hereby  agree  that  we  will  amend 
the  charter  of  the  above  named  corporation  to  permit  the 
issuance  of  preferred  stock  in  the  sum  of  $339,800.00  to 
Jacob  Freidus  and  Claire  Freidus. 

We  further  agree  that  the  preferred  stock  will  carry  all 
of  the  voting  privileges  and  to  carry  9%  cumulative  pre¬ 
ferred  dividend  rate  per  annum. 

In  addition,  Jacob  Freidus  and  Claire  Freidus  agree  to 
contribute  the  sum  of  $160,394.81  to  the  donated  surplus 
account  of  the  corporation. 

We  the  undersigned  further  agree  that  the  certificate  of 
incorporation  of  this  corporation  which  provides  for  200 
shares  no  par  value  stock  shall  be  amended  so  that  the 
present  stock  shall  be  reclassified  into  two  classes  of  stock; 
one  classification  shall  consist  of  200  shares  no  par  value 
preferred  stock  which  shall  have  all  the  rights  and  privileges  ^  1 
in  a  prior  distribution  of  assets,  all  voting  rights,  as  well  as 
all  managerial  rights;  the  second  classification  of  stock  shall 
consist  of  200  shares  no  par  value  common  stock  which  said 
common  stock  shall  participate  only  in  the  distribution  of 
dividends,  if  any. 

Tn  the  issuance  of  the  preferred  stock,  same  shall  be 
deemed  valued  at  $524,000  and  provision  in  the  charter 
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shall  be  made  to  recite  that  upon  redemption  of  the  said 
preferred  stock  it  shall  be  redeemed  at  the  value  of  $524, S00. 


Jacod  Freidus 
Jacob  Freidus 

Mitchell  Fein 
Mitchell  Fein 

Murray  Daniels 
Murray  Daniels 

Witnesses 

Theodore  D.  Schneider 
2S19  Irene  Israel 

William  Jacobson 


The  common  stock  (no  voting  rights)  shall  remain  as 
heretofore  24*4% — Mitchell  Fein 

24}4% — Murray  Daniels 
51%  — J.F.&C.F. 
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STARRETT  TELEVISION  CORPORATION 


Financial  Statement  (giving  effect  to  recapitalization  now 
in  process  by  which  recapitalization  $600,000.  of  Loans 
Payable  to  Jacob  Freidus  and  Claire  Freidus,  presently 
oustanding,  will  be  converted  into  600  shares  of  Preferred 
stock  of  a  par  value  of  $1,000.  each) 


As  at  August  31,  1950 
Assets 


•% 

* 


Current  Assets 

Cash  in  Banks  and  on  Hand. . 

Cash  Deposits  with  Vendors,  etc _ 

Accounts  Receivable — $56,637.30  Pledged 
as  Collateral  for  Loans  Payable — See 

4;1  QJ.  ^ 

L'  v/ 1 1  L  1  Ct  I  1/  1  y  V  fj  fj 

Less:  Reserve  for  Bad  debts .  6,605.78 


Merchandise  Inventory 


Total  Current  Assets 


Fixed  Assets 

Machinery  and  Equipment. 
Furniture  and  Fixtures . 


16,209.16 

12,706.06 


Less:  Reserves  for  Depreciation.. 
Total  Fixed  Assets . . . 


28, 915.22 
4,134.29 


Other  Assets 

Advances  to  Salesmen - 

Unexpired  Insurance  _ _ _ 

Organization  Expense - 


1,608.83 


1,488.40 


125.00 


Total  Other  Assets 


188,349.75 
742,623.29 


1,001,130.82 


24,780.93 


5,222.23 


1,031,133.98 
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$  IS, 701.26 
;  51,456.52 
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Total  Assets 
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Liabilities  and  Capital 

Current  Liabilities 

Notes  Payable _ _ _ 

Accounts  Payable — trade _ _ 

Loans  Payable  —  Centaur  Credit  —  Se¬ 
cured  by  $56,637.30  Accounts  Receiv¬ 
able  pledged  as  collateral . . 

Accrued  Salaries  and  payroll . 

Accrued  Taxes  (other  than  taxes  on  in¬ 
come)  . . . 

Accrued  Royalties  _ 


5,500.00 
131,083.40  ^  | 

4» 


30,922.73  - 
1 1,192.41  - 

#• 

15,393.94 

13,474.26 


Total  Current  Liabilities _ 

Loans  Payable  —  Jacob  Freidus  and 
Claire  Freidus  _ _ 


207,566.74 

165,069.24 


Capital 

Preferred  Stock — to  be  issued.. 


600,000.00 


Common  Stock  —  200  shares  —  no  par 
value  _ _ 


Surplus  _ _ 


200.00 

58,298.00 


Total  Capital 


658,498.00 


Total  Liabilities  and  Capital.. 


$1,031,133.98 


Starrett  Television  Corp. 
R.  D.  Burnet 
President 


Dated:  October  10,  1950 


-* 
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Minutes  of  Special  Meeting  of  the  Stockholders  of 
Stap  -.ett  Television  Corporation,  Held  on 
November  1,  1949: 


Present : 

Jacob  Freidus 
Mitchell  Fein 
Murray  Daniels 


being  the  holders  of  the  issued  and  outstanding  stock  of 
the  corporation. 

The  President  presented  to  the  meeting,  a  waiver  of 
notice  of  special  meeting  and  same  was  ordered  spread  on 
the  minutes  of  the  corporation. 

The  President  declared  that  the  purpose  of  the  meeting 
was  to  vote  upon  a  Resolution  permitting  the  increase  of 
the  capital  stock  of  the  corporation  from  200  shares  com¬ 
mon  stock  to  200  shares  common  stock  and  200  shares  pre¬ 
ferred  stock,  both  classes  being  of  no  par  value. 

The  President  opened  the  meeting  for  discussion  by  all 
of  those  present.  After  discussion  was  had,  the  following 
Resolution  was  passed  unanimously  upon  voice  vote, 

Resolved  that  the  corporation  be  permitted  to  in¬ 
crease  the  capital  stock  of  the  corporation  from  200 
shares  common  stock  to  200  shares  common  stock  and 
200  shares  preferred  stock,  both  classes  being  of  no 
par  value. 


There  being  no  further  business  to  come  before  the  meet¬ 
ing,  the  meeting  was  adjourned. 

Dated:  November  1,  1949 

Mitchell  Fein 

Attest  :  Secretary 

Murray  Daniels 
President 
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Certificate  of  Amendment  of  Certificate  of 
Incorporation 

OF 

Starrktt  Television  Corporation 


Pursuant  to  Section  3G  of  the  Stock  Corporation  Law 

We,  Raymond  D.  Burnet  and  Eleanor  Harris,  being  re¬ 
spectively  the  President  of  Starrett  Television  Corpora¬ 
tion  and  the  Secretarv  thereof,  do  herebv  certifv  as  fol- 
lows : 

2831 

1.  The  name  of  the  corporation  is  Starrett  Television 
Corporation,  said  name  having  been  authorized  by  the 
filing  of  a  Certificate  of  Change  of  Name  in  the  office  of  the 
Secretary  of  State,  on  August  IT,  194S,  the  name  of  the 
corporation  theretofore  having  been  General  Television 
Corp.,  under  which  name  it  was  originally  incorporated. 

2.  The  Certificate  of  Incorporation  was  filed  in  the  of¬ 
fice  of  the  Secretarv  of  State  on  the  2nd  dav  of  March, 
1948. 


3.  That  the  Certificate  of  Incorporation  is  amended  to 
effect  the  following  changes,  authorized  in  Subdivision  2 
of  Section  35  of  the  Stock  Corporation  Law,  to  wit,  to  in- 

2832  crease  the  previously  authorized  shares  of  the  corporation, 
from  two  hundred  shares  of  common  stock,  no  par  value, 
to  two  hundred  shares  of  common  stock,  no  par  value,  and 
ten  thousand  shares  of  preferred  stock  each  to  be  of  the 
par  value  of  One  Hundred  Dollars  ($100.00.). 

4.  To  accomplish  the  foregoing.  Paragraph  “Third”  of 
the  Certificate  of  Incorporation  of  this  corporation  is  here¬ 
by  amended  to  read  and  provide  as  follows: 
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“Third:  The  number  of  shares  of  stock  which  the 
corporation  is  authorized  to  have  is  two  hundred 
shares  common  stock  no  par  value  and  ten  thousand 
shares  preferred  stock  having  a  par  value  of  one 
hundred  dollars  ($100.00)  each  share.” 

“The  respective  designations,  preferences,  priv¬ 
ileges  and  voting  power  or  restrictions  or  qualifica¬ 
tions  of  each  class  of  stock  are  as  follows: 

“The  preferred  stock  shall  have  no  voting  right.  All 
voting  rights  shall  be  and  are  retained  by  the  holders 
of  the  common  stock.” 

“The  common  stock  shall  be  entitled  to  all  earnings 
of  the  corporation  declared  as  dividends  except  as  here¬ 
inafter  provided  with  respect  to  dividends  upon  the 
preferred  stock.  Upon  the  dissolution  of  the  corpo¬ 
ration  and  distribution  of  its  assets,  the  preferred 
stock  shall  be  paid  in  full  at  par  before  any  amount 
shall  be  paid  on  account  of  the  common  stock,  and  the 
common  stock  shall  be  entitled  to  receive  all  assets 
remaining  after  such  payments  of  the  preferred  stock. 

“The  preferred  stock  shall  be  entitled  to  cumulative 
dividends  thereon  at  the  rate  of  nine  per  cent  (9%) 
per  annum  in  priority  to  the  payment  of  dividends  on 
the  common  stock.” 


“The  corporation  shall  have  the  right  at  any  time  to 
redeem  all  or  any  part  of  the  preferred  stock  from 
time  to  time  by  paying  to  such  holders  the  sum  of  One 
Hundred  ($100)  Dollars  per  share  together  with  any 
accumulated  dividends  due  thereon.  The  corporation 
may  apply  toward  the  redemption  or  purchase  of  pre¬ 
ferred  stock  as  herein  provided,  any  part  of  its  sur¬ 
plus  funds  and/or  the  amount  of  its  capital  which 
shall  not  be  greater  than  the  capital  represented  by 
the  shares  redeemed  or  purchased  but  under  no  cir- 
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cumstances  shall  the  corporation  apply  any  other 
funds  or  any  other  or  further  part  of  its  capital  toward 
the  redemption  or  purchase  of  such  stock.” 

“Whenever  any  shares  of  such  preferred  stock  of 
the  corporation  shall  he  redeemed  or  purchased  out 
of  capital  or  out  of  surplus,  the  corporation  may,  by 
resolution  of  its  Board  of  Directors,  retire  said  shares 
and  thereupon  this  corporation  shall,  in  connection 
with  retirement  of  such  shares,  cause  to  he  filed,  pur¬ 
suant  to  Stock  Corporation  Law,  Section  28,  a  certifi¬ 
cate  of  reduction  of  capital.” 

In  Witness  Whereof,  we  have  made  and  subscribed  this 
Certificate,  in  triplicate,  this  24th  day  of  November,  nine¬ 
teen  hundred  and  fifty. 

Raymond  D.  Burnet. 
Raymond  D.  Burnet 
Eleanor  Harris 
Eleanor  Harris 


State  of  New  York  ] 

County  of  New  York  ^ss'* 

On  this  27th  day  of  November,  19f>0,  before  me  person¬ 
ally  appeared  Raymond  D.  Burnet  and  Eleanor  Harris  to 
me  known  to  be  the  persons  described  in  and  who  executed 
the  foregoing  instrument  and  severally  acknowledged  to 
me  that  they  executed  the  same. 

Arthur  A.  Filler 

Arthur  A.  Filler 
Notary  Public,  State  of  New  York 
No.  24-1211110 
Qualified  in  Kings  County 
Certs,  filed  with  Kings,  N.  Y.,  Bronx  &  Qns.  Co.  Clks. 
also  with  City  Reg.,  Kings,  N.  Y.,  Qns.  &  Bx. 

&  Nassau  County  Clerk 
Commission  expires  March  30,  1951 
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State  of  New  York  \ 

County  of  New  York  Jss*  ' 

Raymond  D.  Burnet  and  Eleanor  Harris,  being  duly 
sworn,  depose  and  say  and  each  for  himself  deposes  and 
savs : 

That  he,  Raymond  D.  Burnet  is  the  President  of  Star- 
rett  Television  Corporation,  and  she,  Eleanor  Harris  is 
the  Secretary  thereof:  that  thev  have  been  duly  author- 
ized  to  execute  and  file  the  foregoing  Certificate  of  Amend¬ 
ment  of  Certificate  of  Incorporation  of  Starrett  Television 
Corporation,  by  votes,  cast  in  person  or  by  proxy  of  the 
holders  of  record  of  two-thirds  of  the  outstanding  shares 
entitled  to  vote  at  the  stockholders’  meeting,  at  which  such 
votes  were  cast,  with  relation  to  the  proceedings  provided 
for  in  the  foregoing  certificate;  and  that  neither  the  Cer¬ 
tificate  of  Incorporation  nor  any  other  certificate  filed  pur¬ 
suant  to  law  requires  a  larger  proportion  of  votes.  That 
they  have  also  been  authorized  to  execute  and  file  the  said 
certificate  by  the  votes,  cast  in  person  or  by  proxy,  of  the 
holders  of  record  of  two-thirds  of  the  outstanding  shares 
of  each  class  of  stock  which  will  be  adversely  affected  bv 
the  proceedings  provided  for  in  the  said  certificate  and 
which  were  entitled  to  vote  at  the  stockholders  meeting,  at 
which  such  votes  were  cast  with  relation  to  such  proceed¬ 
ings;  and  that  neither  the  Certificate  of  Incorporation  nor 
any  other  certificate  filed  pursuant  to  law  requires  a  larger  2841 
proportion  of  votes. 

That  such  votes  were  east  in  person  or  by  proxy  at  a 
stockholders  meeting  of  said  corporation  duly  called  and 
held  at  601  West  26th  Street,  in  the  City,  County  and  State 
of  New  York,  on  the  2nd  day  of  October,  1950,  at  11:00 
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a.m.,  upon  notice  duly  given  pursuant  to  Section  45  of  the 
Stock  Corporation  Law. 

Raymond  D.  Burnet. 
Raymond  D.  Burnet 
Eleanor  Harris 
Eleanor  Harris 

Subscribed  and  Sworn  to  before  me  this 
27th  day  of  November,  1950. 

Arthur  A.  Filler 

Arthur  A.  Filler 
Notary  Public,  State  of  New  York 
No.  24-1211110 
Qualified  in  Kings  County 
Certs,  filed  with  Kings,  N.  Y.,  Bronx  &  Qns.  Co.  Clks. 
also  with  City  Reg.,  Kings,  N.  Y.,  Qns.  &  Bx. 

&  Nassau  Countv  Clerk 
Commission  expires  March  30,  1951 


State  of  New  York 
County  of  New  York 

Raymond  D.  Burnet  and  Eleanor  Harris,  being  duly 
sworn,  depose  and  say  and  each  for  himself  deposes  and 

2844  saTs : 

That  he,  Raymond  D.  Burnet  is  the  President  of  Star- 
rett  Television  Corporation,  and  she,  Eleanor  Harris  is 
the  Asst-Treasurer  thereof. 

That  to  the  present  two  hundred  shares,  no  par  value 
stock,  which  the  corporation  has  been  heretofore  author¬ 
ized  to  issue,  that  the  number  of 
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State  of  New  York  ) 

/■  ss  ** 

Department  of  State  J 

1745 

I  Certify  That  I  have  compared  the  preceding  copy 
with  the  original  Certificate  of  Amendment  of  Certificate 
of  Incorporation  of  Starrett  Television  Corporation, 
filed  in  this  department  on  the  28th  day  of  November,  1950, 
and  that  such  copy  is  a  correct  transcript  therefrom  and 
of  the  whole  of  such  original. 

Witness  my  hand  and  the  official  seal  of  the 
Department  of  State  at  the  City  of  Albany,  2846 
this  fourth  day  of  February,  one  thousand 
nine  hundred  and  fifty-three. 

Sidney  B.  Gordon 
Deputy  Secretary  of  State 
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State  of  New  York 
County  of  New  York 

Raymond  D.  Burnet  and  Eleanor  Harris,  being  duly 
sworn,  depose  and  say  and  each  for  himself  deposes  and 
savs : 

That  he,  Raymond  D.  Burnet  is  the  President  of  Star- 
rett  Television  Corporation,  and  she,  Eleanor  Harris  is 
the  Asst-Treasurer  thereof. 

That  to  the  present  two  hundred  shares,  no  par  value 
stock,  which  the  corporation  has  been  heretofore  author- 
ized  to  issue,  that  the  number  of  additional  shares  which 
the  corporation  is  authorized  to  issue  by  virtue  of  the  fore¬ 
going  Certificate  of  Amendment,  is  ten  thousand  (10,000) 
shares  of  preferred  stock,  each  of  the  par  value  of  One 
Hundred  Dollars  ($100.00)  per  share. 

Raymond  D.  Burnet. 
Raymond  D.  Burnet 
Eleanor  Harris 
Eleanor  Harris 

Subscribed  and  Sworn  to  before  me  this 

27th  day  of  November,  1950. 

Arthur  A.  Filler 

2850  Arthur  A.  Filler 

Notary  Public,  State  of  New  York 
No.  24-1211110 
Qualified  in  Kings  County 
Certs,  filed  with  Kings,  N.  Y.,  Bronx  &  Qns.  Co.  Clks. 
also  with  City  Reg.,  Kings,  N.  Y.,  Qns.  &  Bx. 

&  Nassau  Countv  Clerk 
Commission  expires  March  30,  1951 
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March  22,  1950 

Secretary  of  State 
Corporation  Division 
Albany,  New  York 

Re:  Starrett  Television  Corporation 
Gentlemen : 

i 

I  am  enclosing  a  certificate  of  increase  of  shares  of  stock 
of  the  above  captioned  corporation. 

Will  you  kindly  examine  same  and  if  it  is  in  proper 
form  for  filing,  please  let  me  know  the  cost  thereof  and  I 
will  have  a  certified  check  forwarded  to  you  at  once. 

Thanking  you  for  your  early  attention,  I  am 

i 

Yours  very  truly, 

HM  :maa 
Enel. 
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Thomas  J.  Curran  Sidney  B.  Gordon 

Secretary  of  State  Deputy  Secretary 

Address  reply  to : 

Mr.  V.  Wirth 

State  of  New  York 
DEPARTMENT  OF  STATE 
Division  of  Corporations 
164  State  Street 
Albany  1,  N.  Y. 


2855 

Harry  Mandell,  Esq. 
565  Fifth  Avenue 
New  York  City. 


March  23,  1950 


Dear  Sir: 

We  are  in  receipt  of  your  letter  of  March  22,  enclosing 
certificate  of  increase  of  number  of  shares  and  change  of 
statement  respecting  capital  of  Starrett  Television  Corpo¬ 
ration  pursuant  to  section  36  of  the  Stock  Corporation 
Law. 

The  certificate  is  returned  herewith  because  it  does  not 
meet  the  requirements  of  the  new  statute.  As  section  36 
of  the  Stock  Corporation  Law  has  been  amended,  effective 
September  1, 1949,  the  proposed  certificate  should  be  drawn 
in  the  manner  and  form  prescribed  by  the  new  section  36. 
Subscription  and  authentication  of  the  certificate  is  gov¬ 
erned  by  section  37  of  the  Stock  Corporation  Law.  En¬ 
closed  is  leaflet  containing  the  new  section.  See  also  sub¬ 
division  5,  section  37,  re:  affidavit  by  president  and  treas¬ 
urer. 
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The  fee  for  filing  a  certificate  pursuant  to  section  36  of 
the  Stock  Corporation  Law  is  $25.  The  tax  on  changes  in 
capital  structure  is  computed  according  to  the  schedules 
enumerated  in  section  180  of  the  Tax  Law.  Certification  of 
all  checks  is  a  departmental  requirement. 

The  provision  for  a  percentage  dividend  on  shares  with¬ 
out  par  value  will  result  in  an  unascertainable  amount  for 
dividend  payment.  The  amount  in  dollars  should  be  stated. 
No  par  value  shares  do  not  have  a  stated  value  within  the 
meaning  of  the  statute. 


VW:L 


Very  truly  yours, 

Thomas  J.  Curran 
Secretary  of  State 
by  Victor  Wirth 
Victor  Wirth 
Assistant  Counsel. 
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April  14,  1950 

Secretary  of  State 
Corporation  Division 
Albany  1,  New  York 

Re:  Starrett  Television  Corp. 

Dear  Sir: 

I  am  enclosing  herein  Certificate  for  increase  of  number 

of  shares  of  stock  of  the  above  captioned  corporation  and 

will  ask  vou  to  kindlv  file  same. 

•»  • 

I  am  also  enclosing  herein,  a  certified  check  to  your  order 
in  the  sum  of  $35.00,  representing  the  filing  fee  of  $25.00 
and  $10.00  for  the  increase  of  200  shares  computed  at  five 
cents  per  share. 

Please  acknowledge  receipt  and  oblige. 

Yerv  trulv  touts, 

HM  :maa 
Enel. 
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Thomas  J.  Curran  Sidney  B.  Gordon 

Secretary  of  State  Deputy  Secretary 

Address  reply  to: 

Mr.  V.  Wirth 


State  of  New  York 

DEPARTMENT  OF  STATE 
Division  of  Corporations 
164  State  Street 
Albany  1,  N.  Y. 

Harry  Man  dell,  Esq.  April  17, 1950 

565  Fifth  Avenue 
New  York  17,  N.  Y. 

Dear  Sir: 


2864 


AVe  have  your  letter  of  April  14,  enclosing  certificate  of 
amendment  of  certificate  of  incorporation  of  Starrett  Tele¬ 
vision  Corporation,  pursuant  to  section  36  of  the  Stock 
Corporation  Law,  which  is  returned  herewith. 

The  certificate  does  not  meet  the  requirements  of  the  new 
statute.  As  section  36  of  the  Stock  Corporation  Law  has 
been  amended,  effective  September  1,  1949,  the  proposed 
certificate  should  be  drawn  in  the  manner  and  form  pre¬ 
scribed  by  the  new  section  36.  Subscription  and  authenti¬ 
cation  of  the  certificate  is  governed  by  section  37  of  the 
Stock  Corporation  Law.  Enclosed  is  leaflet  containing  the 
new  section.  See  also  subd.  5  of  section  37 — re — affidavit  by 
president  and  treasurer. 

Check  for  $35.  is  also  returned. 

Arerv  trulv  vours, 

♦  *  •  ' 

Thomas  J.  Curran 
Secretary  of  State 
by  AYctor  AVirth 
Victor  Wirth 

\TAA7  :L  Assistant  Counsel. 
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(Bound  in  opposite.) 


BEST  COPY  AVAILABLE 

from  the  original  bound  volume 
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(Bound  in  opposite.) 
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JACOB  FREIDUS 
45  Crosby  Street 
New  York  12,  N.  Y. 


WOrth  4-8233 

September  30,  1949 

Starrett  Television  Corp. 

601  West  26th  Street 
New  York  City  1 

Gentlemen : 

Please  be  advised  that  the  following  monies  due  Jacob 
Freidus  or  Jacob  Freidus  and  Claire  Freidus  are  hereby 
waived : 

1.  Interest  on  loans  payable  to  the  extent  of  $7,892.47 
due  Jacob  and  Claire  Freidus 

2.  Interest  payable  on  Debentures  to  Jacob  and  Claire 
Freidus  in  amount  of  $10,725. 

3.  Consultant  fees  due  Jacob  Freidus  in  the  amount  of 
$6,370. 

With  reference  to  the  $500,194.81  advanced  by  Jacob  and 
Claire  Freidus  as  loans  and  debenture  bonds,  please  trans¬ 
fer  $339,800  to  capital  stock  and  $160,394.81  to  donated 
surplus  account. 

Verv  trulv  vours, 

*  v  •/  7 


Jacob  Freidus 
Jacob  Freidus 

jf  ;eh 

ec  J.  B.  Kass  &  Co. 

Harry  Mandell 
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STARRETT  TELEVISION  CORPORATION 

Statement  of  Financial  Condition 
as  at  September  30,  1949 


Assets 

Current  Assets 

Cash  on  Hand  and  in  Banks 
Accounts  Receivable — $47,450.33  Pledged 
as  Collateral  for  Loans  Payable — See 
Contra — Note  (1) 

In  Litigation  $17,855.66 

Other  84,089.28  $101,944.94 

Less:  Reserve  for  Bad  Debts — 

Note  (2)  3,618.06 


$  36,279.22 


Advances  to  Creditors — Note  (3) 
Advances  to  Salesmen 
Merchandise  Inventory,  as  Submitted — 
Note  (4) 

Total  Current  Assets 
Fixed  Assets 

Machinery  and  Equipment 
Furniture  and  Fixtures 


Less:  Reserve  for  Depreciation 

Total  FrxED  Assets 

Deferred  Charges  and  Other  Assets 
Security  Deposits — Note  (5) 

Unexpired  Insurance 
Deferred  Advertising — Note  (6) 

Deferred  Engineering,  Laboratory  and  De¬ 
signing  Expenses 
Organization  Expense 

Total  Deferred  Charges  and  Other 
Assets 


3,618.06  98,326.88 

39,499.46 

959.34 

i  233,941.43 

409,006.33 


11,667.13 

7,295.93 

18,963.06 

1,962.63 


4,310.66 

1,224.96 

27,141.03 

3,409.33 

125.00 


17,000.43 


36,210.98 


462,217.74 


Total  Assets 
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Liabilities  and  Capital 
Current  Liabilities 

Notes  Payable — Modern  Industrial  Bank 
— Unsecured 
Accounts  Payable 
Advances  from  Customers 
Loans  Payable — Centaur  Credit — Secured 
by  $47,450.33  Accounts  Receivable 
Pledged  as  Collateral 
Viewer  Deposits 
Exchanges 
Accrued  Expenses 
Union  Dues  Payable 
Pavroll  Taxes  Pavable 

m  * 

Federal  and  State  Income  Taxes  Pavable 
Miscellaneous  Taxes  Pavable 


$  7,500.00 
54,709.61 
1,361.34 


29,691.28 

275.00 

4,819.34 

6,155.13 

8.75 

4,555.75 

344.35 

134.81 


Total  Liabilities 
Capital 

Capital  Stock 

Common  Stock  200  Shares  No  Par 
Preferred  Stock  9%  Cumulative — 200 
Shares  No  Par — Stated  Value  $1,699.00 
Per  Share 


Earned  Surplus,  January  1,  1949,  as  ad¬ 
justed  '  $  5,836.84 

Donated  Surplus  160,394.81 


109,555.36 


$  200.00 


339,800.00 

340,000.00 


Net  Loss  for  the  Period — 
Exhibit  8 

Total  Capital 


166,231.65 

153,569.27  12,662.38 


Total  Liabilities  and  Capital 


352,662.38 

462,217.74 


(This  statement  should  be  read  in  conjunction  with  letter  of  trans¬ 
mittal  and  notes  attached.) 
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305  N.  Y.  856,  114  N.  E.  2d  210 
Mitchell  Fein  et  ah,  Appellants,  v.  Starrett  Television 
Corporation  et  al.,  Respondents. 

Court  of  Appeals  of  New  York. 

July  14,  1953. 


Appeal  from  Supreme  Court,  Appellate  Division,  First 
Department,  280  App.  Div.  670,  116  N.  Y.  S'.  2d  571. 

Action  to  void  stock  transfer  on  ground  of  fraud. 

The  Supreme  Court,  New  York  County,  Schreiber,  J., 
entered  judgment  for  plaintiff,  and  defendant  appealed. 

2888 

The  Supreme  Court,  Appellate  Division,  280  App.  Div. 

670,  116  N.  Y.  S.  2d  571,  reversed,  holding  that  tiie  evidence 
was  inadequate  to  sustain  a  finding  of  fraud.  Cohn  and 
Callahan,  JJ.,  dissented. 

On  appeal  the  plaintiff  sought  to  have  the  Appellate 
Division's  judgment  reversed  and  the  judgment  of  the  trial 
court  affirmed. 

Milton  Paulson,  New  York  City,  for  appellants. 

Nathan  A.  Markowitz,  New  York  City,  (George  Trosk, 
and  Nathan  A.  Markowitz,  New  York  City,  of  counsel),  for 
respondents. 

Judgment  affirmed,  with  costs.  j 

2889 

All  concur  except  Van  Voorhis,  J.  taking  no  part. 
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Defendant’s  Exhibit  8  for  Identification. 
JUDGMENT  OF  REVERSAL 
SUPREME  COURT 
OF  THE  STATE  OF  NEW  YORK, 


County  of  New  York. 


Mitchell  Fein  and  Murray  Daniels, 

Plaintiffs-Respondents, 


2891 


against 


Starrf.tt  Television  Corporation  and 
Jacob  Freidus, 

Defendants-Appellants. 


3767-51 
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The  defendants-appellants  above-named  having  appealed 
to  the  Appellate  Division  of  the  Supreme  Court  of  the 
State  of  New  York,  First  Judicial  Department,  from  a 
Judgment  of  the  Supreme  Court,  New  York  County,  entered 
in  the  Office  of  the  Clerk  of  the  County  of  New  York  on 
the  19th  day  of  June,  1951,  in  favor  of  the  plaintiffs,  and 
against  the  defendants,  and  the  said  Appellate  Division 
having,  by  an  Order  dated  November  12,  1952,  reversed  the 
judgment  so  appealed  from  on  the  law  and  the  facts,  with 
costs  of  the  appeal  to  the  defendants-appellants,  and  dis¬ 
missed  the  complaint  on  the  law  and  the  facts  with  costs 
to  defendants-appellants,  and  the  said  Order  of  Reversal 
having  approved  all  the  Findings  of  Fact  made  by  the  Trial 
Court  except  Findings  of  Fact  numbered  2,  5,  9,  10,  12. 
12(b),  21,  25,  33,  34,  35,  36,  40,  42,  43,  45,  46,  47,  54,  55,  56 
and  57,  which  were  disapproved  and  disallowed,  and  the  said 
Appellate  Division  having  reversed  and  disallowed  Conclu¬ 
sion  of  Law  of  the  Trial  Court  numbered  1(a),  (b),  (c). 
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(d)  and  (e)  and  the  direction  made  by  the  Trial  Court  for 
judgment  in  accordance  with  the  Decision  of  the  Trial 
Court,  and  the  said  Appellate  Division  having  made  the 
following  Findings  of  Fact  and  Conclusions  of  Law  in  lieu 
thereof : 

Findings  of  Fact 

1.  In  or  about  January,  1948,  plaintiffs  proposed  to 
defendant  Freidus  that  a  domestic  corporation  be  organized 
to  be  known  as  General  Television  Corporation  (herein¬ 
after  referred  to  as  “Corporation”)  for  the  purpose  of 
engaging  in  the  business  of  converting  10-inch  television 
sets  into  15-inch  sets. 


2.  Plaintiffs  represented  to  defendant  Freidus  that  the 
financing  of  such  business  would  require  not  more  than 
$10,000,  and  in  reliance  thereupon  defendant  Freidus  agreed 
to  provide  the  Corporation  with  all  funds  necessary  to 
enable  it  to  conduct  its  business  operations. 


3.  Shortly  thereafter  plaintiffs  represented  to  defendant 
Freidus  that  it  would  be  advisable  to  change  the  character 
of  the  corporate  business  from  that  of  converting  television 
sets  to  that  of  assembling  such  sets,  and  plaintiffs  repre¬ 
sented  to  defendant  Freidus  that  the  financing  of  such 
business  would  require  not  more  than  $100,000. 

4.  In  reliance  upon  the  aforesaid  representation  by 
plaintiffs,  defendant  Freidus  agreed  to  provide  the  Corpo¬ 
ration  with  all  funds  necessary  to  enable  it  to  conduct  such 
business  operations. 


5.  In  or  about  June,  1948,  the  parties  agreed  that  plain¬ 
tiff  Fein  was  to  devote  his  full  time  to  the  business  of  the 
Corporation  and  be  in  charge  of  its  sales,  sales  promotion 


and  advertising.  Plaintiff  Fein  thereupon  became  a 


full 
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time  employee  of  the  Corporation  in  charge  of  its  sales, 
sales  promotion  and  advertising. 

6.  In  or  about  June,  194S,  each  of  the  plaintiffs  paid 
the  sum  of  $49.00  for  common  stock  standing  in  his  name. 

7.  Such  recapitalization  was  effected  in  the  interest  of 
the  Corporation,  to  improve  its  financial  statement  and  to 
improve  its  credit  standing  with  vendors  and  suppliers  of 
merchandise. 

8.  Defendant  Freidus  informed  plaintiffs  that  unless  they 
consented  to  assign  to  him  their  stock  interest  in  the  Cor- 

2897  poration  he  would  refuse  to  continue  to  provide  funds  for 
the  further  conduct  of  the  corporate  business. 

9.  On  or  about  March  30, 1950,  plaintiffs  signed  an  agree¬ 
ment  dated  December  20, 1949,  which  had  been  prepared  by 
defendant  Freidus,  or  his  attorney,  whereby  plaintiffs 
agreed  to  assign  to  defendant  Freidus  their  stock  interest 
in  the  Corporation  as  security  for  the  repayment  to  defend¬ 
ant  Freidus  of  all  moneys  owed  to  him  by  the  Corporation 
and  all  future  loans  to  be  made  by  him  to  the  Corporation. 
Said  agreement  provided  that  in  the  event  plaintiffs  failed 
to  effect  repayment  to  defendant  Freidus  of  his  loans  to  the 
Corporation  within  five  (5)  days  after  written  notice  to 
plaintiffs  the  stock  of  plaintiffs  in  the  Corporation  would 

2898  become  the  sole  property  of  defendant  Freidus. 

10.  Defendant  Freidus  did  not  intend  to  cancel  said 
agreement  dated  December  20,  1949,  and  did  not  intend  to 
return  to  plaintiffs  their  stock  in  the  Corporation,  except 
in  accordance  with  the  provisions  of  the  agreement  dated 
December  20,  1949.  referred  to  in  Finding  of  Fact  Xo.  9 
above. 
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11.  On  or  about  May  3,  1950,  defendant  Freidus  caused 
a  notice  to  be  sent  to  each  of  the  plaintiffs  by  registered 
mail,  which  notice  advised  plaintiffs,  pursuant  to  the  agree¬ 
ment  dated  December  20,  1949,  that  the  Corporation  had 
failed  to  repay  the  loans  owing  to  said  defendant  and*  that, 
unless  plaintiffs  obtained  the  repayment  of  said  loans  from 
the  Corporation  to  defendant  Freidus  within  five  (5)  days, 
then  said  defendant  would  be  entitled  to  the  full  rights  of 
ownership  of  the  stock  of  plaintiffs  in  the  Corporation. 


12.  Plaintiffs  have  demanded  that  defendant  Freidus 
transfer  and  assign  to  each  of  them  49  shares  of  the  com¬ 
mon  stock  of  the  Corporation,  but  defendant  has  failed 
and  refused  to  comply  with  such  demand. 


13.  At  the  time  of  the  organization  of  the  Corporation 
referred  to  in  Finding  of  Fact  No.  1,  the  defendant  Freidus 
had  had  no  experience  in  any  branch  of  the  television:  in¬ 
dust  rv  and  was  unfamiliar  therewith. 


14.  At  the  time  of  the  organization  of  the  Corporation 
referred  to  in  Finding  of  Fact  No.  1,  the  plaintiff  Fein 
had  been  engaged  in  industrial  and  management  engineer¬ 
ing,  with  a  degree  of  Bachelor  of  Science  in  Mechanical 
Engineering,  since  1937 ;  he  was  a  “business  consultant,” 
having  many  clients  for  whom  he  set  up  new  plants,  or¬ 
ganized  new  businesses  and  revived  new  businesses  which 
were  in  difficulties. 


15.  At  the  time  of  the  organization  of  the  Corporation 
referred  to  in  Finding  of  Fact  No.  1,  the  plaintiff  Daniels 
had  been  in  all  branches  of  the  radio  business  for  twenty 
years,  and  had  taught  at  the  Radio  and  Marine  Trade 
School  with  a  license  by  the  Board  of  Education. 


16.  Plaintiffs  have  invested  nothing  in  the  business  of 
defendant  corporation  except  their  time  and  technical  skill, 
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for  which  they  were  paid  salaries  as  set  forth  in  Findings 
of  Fact  3,  4  and  13  of  the  Special  Term. 

17.  Beginning  with  the  early  part  of  the  year  1950,  plain¬ 
tiffs  and  defendant  Freidus  made  efforts  to  sell  the  corpo¬ 
rate  business,  or  the  stock  thereof,  so  as  to  secure  repay¬ 
ment  to  defendant  Freidus  of  the  inonevs  advanced  and 

% 

loaned  to  the  Corporation  by  him,  but  no  such  sale,  or  any 
sale,  thereof  was  effected. 

IS.  Prior  to  the  execution  of  said  agreement,  its  terms 
w’ere  openly,  fully  and  fairly  discussed  by  the  plaintiffs 

2903  between  themselves  and  with  the  defendant  Freidus  and 
Harry  Mandell,  an  attorney  representing  the  Corporation, 
then  present. 

19.  The  plaintiffs  read  and  understood  fully  the  terms 
of  the  said  agreement  at  the  time  it  was  signed  by  them. 

20.  The  terms  of  the  agreement  dated  December  20,  1949, 
were  not  misrepresented  to  the  plaintiffs. 

21.  Plaintiffs  fullv  understood  the  legal  effect  of  said 
agreement  at  the  time  it  was  signed  by  them. 

22.  On  May  3rd,  1950,  the  plaintiffs  endorsed  their  stock 
and  assigned  it  to  the  defendant  Freidus.  Such  endorse- 

2904  men*  and  assignment  were  made  by  plaintiffs  without  any 
representation  by  defendant  Freidus,  and  plaintiffs  fully 
understood  what  they  w'ere  so  doing  and  the  legal  effect 
thereof. 

23.  Subsequent  to  such  endorsement  and  assignment  of 
their  stock  by  plaintiffs  to  defendant,  and  in  reliance  there¬ 
on,  defendant  Freidus  authorized  and  caused  the  transfer 
to  the  donated  surplus  of  the  Corporation  of  the  sum  of 
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$269,050.00  theretofore  loaned  by  him  to  the  Corporation 
and  theretofore  carried  on  its  books  as  a  loan  from  him  to 
the  Corporation. 

24.  The  monevs  loaned  bv  defendant  Freidus  to  the  Cor- 

mt  • 

poration  and  thereafter  either  converted  into  stock  of  the 
Corporation  or  transferred  to  donated  surplus  of  the  Cor¬ 
poration  may  no  longer  be  recovered  by  defendant  Freidus 
as  loans,  and  as  a  result  of  such  conversion  of  loans:  into 
stock  and  of  such  transfers  of  moneys  loaned  to  donated 
surplus,  defendant  Freidus  has  subordinated  his  claim  for 
the  repayment  thereof  to  the  claims  of  all  then  existing 
creditors  of  the  Corporation  and  to  all  persons,  firms  or  2906 
corporations  thereafter  becoming  creditors  of  the  Corpo¬ 
ration. 

25.  By  virtue  of  his  position  as  creditor,  and  as  holder 
of  all  of  the  preferred  stock  which  had  and  has  sole  voting 
power,  and  as  holder  of  a  majority  of  the  common  stock, 
defendant  Freidus  was  in  complete  control  of  the  Corpo¬ 
ration  even  before  the  assignment  by  plaintiffs  of  their 
common  stock  to  him. 

26.  None  of  the  preferred  stock  of  the  Corporation 
issued  to  Freidus  has  been  redeemed.  None  of  the  corpo¬ 
rate  stock,  common  or  preferred,  issued,  or  transferred  by 
plaintiffs,  to  defendant  Freidus  has  been  sold  by  him,  and 

he  is  still  the  owner  and  holder  thereof.  2907 

27.  None  of  the  monevs  loaned  bv  defendant  Freidus  to 

»  • 

the  Corporation  has  been  prepaid  to  him,  and  he  has  re¬ 
ceived  nothing  from  the  Corporation  by  way  of  interest  on 
his  loans  or  debenture  bond,  or  as  dividends  on  his  stock, 
or  as  salary,  compensation  or  otherwise. 
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Conclusions  of  Law 

1.  Neither  of  the  plaintiffs  was  induced  to  execute  the 
agreement  dated  December  20,  1949,  by  any  fraudulent  rep¬ 
resentations  or  concealments  on  the  part  of  the  defendants, 
or  either  of  them,  and  said  agreement  is  a  valid  and  sub¬ 
sisting  agreement. 

2.  Neither  of  the  plaintiffs  was  induced  to  assign  and 
transfer  his  shares  of  common  stock  in  Starrett  Television 
Corporation  to  defendant  Freidus  by  reason  of  any  fraudu¬ 
lent  representation  or  concealments  on  the  part  of  the 

2qqq  defendants,  or  either  of  them,  and  said  assignments  and 
transfers  are  valid  and  subsisting. 

3.  The  defendant  Freidus  could  not  be  restored  to  his 
status  as  it  existed  immediately  prior  to  the  transfer  to  the 
donated  surplus  of  the  Corporation,  on  May  3,  1950,  of  the 
sum  of  $269,050.00  theretofore  loaned  by  Freidus  to  de¬ 
fendant  Starrett  Television  Corporation. 

4.  The  judgment  entered  herein  in  the  Office  of  the 

Countv  Clerk  of  the  Countv  of  New  York  on  the  19th  dav 
•  •>  » 

of  June,  1951,  should  be  reversed,  with  costs  to  defendants- 
appellants  against  plaintiffs-respondents,  and  the  com¬ 
plaint  should  be  dismissed  on  the  merits,  with  costs  to 
defendants-appellants  against  plaintiffs-respondents. 

2910 

and  a  certified  copy  of  said  Order  of  Reversal  having  been 
duly  filed,  together  with  the  record,  in  the  office  of  the  Clerk 
of  the  County  of  New  York,  and  the  costs  of  the  defendants- 
appellants  having  been  duly  taxed  by  the  Clerk  at  the  sum 
of  $1,584.48. 


Now,  on  motion  of  Nathan  A.  Markowitz,  attorney  for 
defendants,  it  is 
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Adjudged  that  the  .judgment  so  appealed  from  he,  and 
the  same  hereby  is,  reversed  on  the  law  and  the  facts,  with 
costs  to  the  defendants-appellants  against  the  plaintiffs- 
respondents,  and  the  complaint  herein  is  hereby  dismissed 
on  the  law  and  the  facts  with  costs  to  defendants-appellants 
against  plaintiffs-respondents;  and  it  is  further 

Adjudged  that  judgment  be  entered  in  favor  of  the  de¬ 
fendants,  Starrett  Television  Corporation  and  Jacob 
Freidus,  and  against  the  plaintiffs  Mitchell  Fein  and  Mur¬ 
ray  Daniels,  dismissing  the  complaint  herein  on  the  law 
and  the  facts;  and  it  is  further 

Adjudged  that  the  defendants-appellants,  Starrett  Tele¬ 
vision  Corporation,  of  45  Crosby  Street,  Borough  of  Man¬ 
hattan,  New  York  City,  and  Jacob  Freidus,  of  45  Crosby 
Street,  Borough  of  Manhattan,  New  York  City,  recover  of 
the  plaintiffs,  Mitchell  Fein,  of  237  East  81st  Street, 
Borough  of  Manhattan,  New  York  City,  and  Murray  Dan¬ 
iels,  of  111  Mount  Hope  Place,  Borough  of  Bronx,  New 
York  City,  the  sum  of  $1,584.48,  costs  as  taxed,  and  that 
said  defendants  have  execution  therefor. 

Enter, 

Archibald  R.  Watson, 

Clerk. 
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New  York  Co.  Clerk’s  Office. 
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Order  Extending  Time  to  File  Motion  for  Acquittal 

and/or  a  New  Trial. 

[Caption  Omitted.] 

Filed  December  14,  1953 

This  cause  came  on  to  be  heard  this  term  of  court  upon 
Defendant  Freidus’  motion  to  extend  the  time  in  which  he 
may  file  a  motion  for  acquittal  and  a  motion  for  a  new  trial 
to  and  through  December  21,  1953,  and  in  consideration  of 
the  motion  and  the  government’s  consent  thereto,  it  is  this 
14th  day  of  December,  1953, 

Ordered  that  the  motion  be  and  the  same  is  hereby 
granted. 


s/  James  R.  Kirkland 

Judge. 

I  consent: 

s/  Alfred  Hantman  by  E.  B.  W. 

Assistant  United  States  Attorney 


Motion  for  Acquittal  and/or  for  a  New  Trial. 

[Caption  Omitted.] 

Filed  December  16,  1953 

1.  The  defendant  moves  the  Court  to  enter  a  judgment 
of  acquittal  of  the  offense  charged  in  the  second  count  of 
the  indictment  on  the  ground  that  as  a  matter  of  law  the 
evidence  is  insufficient  to  sustain  a  conviction  of  such  of¬ 
fense  in  that: 

a.  there  was  no  allegation  in  the  indictment  or  evidence 
at  the  trial  that  the  allegedly  false  statement  was  in  any 
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way  material  to  a  matter  within  the  jurisdiction  of  the 
Reconstruction  Finance  Corporation; 

b.  there  was  no  evidence  in  the  whole  record  of  scienter 
on  the  part  of  the  defendant  Freidus; 

c.  the  Reconstruction  Finance  Corporation  had  no  jur¬ 
isdiction  over  the  sale  of  its  own  assets  or  any  right  to 
sell  them; 

d.  the  indictment  should  have  been  brought  under  18 
U.  S.  C.  §  1014  instead  of  18  U.  S.  C.  §  1001. 

2.  The  defendant  also  moves  for  a  new  trial,  or  if  the 
motion  for  acquittal  is  denied,  defendant  moves  in  the  al¬ 
ternative  for  a  new  trial  on  the  following  grounds : 

i 

a.  the  Court  erred  in  denying  defendant’s  motion  for 
acquittal  made  at  the  conclusion  of  the  evidence ; 

b.  the  verdict  is  contrary  to  the  weight  of  the  evidence ; 

c.  the  verdict  is  not  supported  by  substantial  evidence; 

d.  the  Court  erred  in  failing  to  strike  the  hearsay  tes¬ 
timony  of  the  witness  Marshall  Fein  when  he  testified  with 
respect  to  statements  made  to  him  by  Theodore  Schneider; 

e.  the  Court  erred  in  foreclosing  counsel  for  the  de¬ 
fendant  Freidus  from  pursuing  his  cross-examination  of 
the  witness  Murphy  with  respect  to  Government’s  Exhibit 
24  and  Defendant’s  Exhibits  14,  15,  16  and  17,  and  the 
Court  further  erred  in  the  comments  made  to  the  jury  on 
the  cross-examination  of  counsel  for  Freidus  with  respect 
to  these  matters ; 

f.  the  Court  erred  in  submitting  to  the  jury  the  allega¬ 
tion  of  falsehood  with  respect  to  the  question  of  surplus 
and  in  its  charge  to  the  jury  with  respect  to  the  question 
of  surplus; 
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g.  the  Court  erred  in  permitting  government’s  counsel 
throughout  the  trial  to  ask  leading  questions  on  redirect 
examination  of  its  own  witnesses ; 

h.  the  government  in  effect  by  the  opening  statement  of 
its  counsel  amended  the  second  count  of  the  indictment 
and  changed  the  whole  theory  of  its  case  without  advising 
this  defendant  before  trial  of  its  intentions. 

For  the  foregoing  reasons,  and  for  such  other  reasons  as 
will  be  urged  at  the  time  of  hearing,  defendant  respectfully 
moves  that  this  Court  grant  the  motion  for  acquittal  and/or 
the  motion  for  a  new  trial. 

s/  Edw'ard  Bennett  Williams 
Edw’ard  Bennett  Williams 
1000  Hill  Building 
Washington  6,  D.  C. 

Attorney  for  the  defendant  Freidus. 


A  copy  of  the  foregoing  Motions  was  mailed  this  15  day 
of  December,  1953  to  William  Hitz,  Esquire  and  Alfred  L. 
Hantman,  Esquire,  Assistant  United  States  Attorneys, 
United  States  Court  House,  Third  and  Constitution  Ave¬ 
nue,  N.  W.,  Washington,  D.  C. 


s/  Edward  Bennett  Williams 
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[Caption  Omitted.] 

Filed  Jan.  4,  1954 

On  this  4th  day  of  January,  1954,  came  the  Attorney  for 
the  United  States,  the  defendant  in  proper  person  and  by 
his  counsel,  Edward  B.  Williams,  Esquire;  whereupon,  the 
motion  of  the  defendant  for  a  judgment  of  acquittal  or  for 
a  new  trial,  coming  on  to  be  heard,  after  argument  by 
counsel  is  by  the  Court  denied. 

By  direction  of,  2924 

James  R.  Kirkland, 

Presiding  Judge , 

Criminal  Court  #4. 

Harry  M.  Hull, 

Clerk, 

by  s/  John  J.  Flannery, 

Deputy  Clerk. 

Present : 

United  States  Attorney, 

by  Wm.  Hitz  and  Alfred  Hantman,  2925 

Assistant  United  States  Attorney. 

J.  Rawls, 

Official  Reporter. 
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[Caption  Omitted.] 

Filed  Jan.  8,  1954 

On  this  4th  dav  of  January,  A.D.  1954,  came  the  attorney 
for  the  government  and  the  defendant  appeared  in  person 
and  by  counsel,  Edward  B.  Williams,  Esquire; 

It  is  adjudged  that  the  defendant  has  been  convicted 
upon  his  plea  of  not  guilty  and  a  verdict  of  guilty  of  the 
offense  of  Violation  of  section  1001,  Title  18,  IT.  S.  Code 
as  charged  in  count  two  and  the  court  having  asked  the 

2927  defendant  whether  he  has  anything  to  say  why  judgment 
should  not  be  pronounced,  and  no  sufficient  cause  to  the 
contrary  being  shown  or  appearing  to  the  Court, 

It  is  adjudged  that  the  defendant  is  guilty  as  charged 
and  convicted. 

It  is  adjudged  that  in  the  event  that  there  is  an  appeal 

by  the  Parole  Board  from  the  ruling  of  Judge  Edward  M. 

Curran  on  the  writ  of  habeas  corpus  applied  for  in  the 

defendant’s  behalf,  and  if  there  is  an  adverse  ruling  to  the 

defendant  on  that  by  the  United  States  Court  of  Appeals 

for  the  District  of  Columbia  Circuit,  the  sentence  of  this 

Court  is  that  the  defendant  be  lined  the  sum  of  Ten  Tliou- 

‘>9^8  sanc*  ^°^ars  ($10,000.00)  and  that  he  be  and  is  hereby 

committed  to  the  custodv  of  the  Attorney  General  or  his 

»  • 

authorized  representative  for  imprisonment  for  a  term  of 
one  (1)  year  to  three  (3)  years,  said  sentence  to  run  con¬ 
secutively  to  the  sentence  imposed  by  the  United  States 
District  Court  for  the  Southern  District  of  New  York,  or 
if  this  be  a  fresh  sentence  then  the  sentence  of  the  Court 
is  that  the  defendant  be  fined  the  sum  of  Ten  Thousand 
Dollars  ($10,000.00)  and  that  the  said  defendant  is  hereby 
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committed  to  the  custody  of  the  Attorney  General  or  his 
authorized  representative  for  imprisonment  for  a  term  of 
one  (1)  year  to  three  (3)  years. 

It  is  ordered  that  the  Clerk  deliver  a  certified  copy  of  this 
judgment  and  commitment  to  the  United  States  Marshal  or 
other  qualified  officer  and  that  the  copy  serve  as  the  com¬ 
mitment  of  the  defendant. 

s/  James  R.  Kirkland, 

United  States  District  Judge. 


-  2930 

Notice  of  Appeal. 

[Caption  Omitted.] 


Filed  Jan.  4,  1954 


Name  and  address  of  appellant: 

Jacob  Freidus,  74  Beverly  Road,  Great  Neck,  Long 
Island,  N.  Y. 

Name  and  address  of  appellant’s  attorneys: 

Edward  Bennett  Williams  &  Coleman  B.  Stein,  1000 
Hill  Building. 

Offense : 

Vio.  Sec.  1001,  Title  18,  USC. 

Concise  statement  of  judgment  or  order,  giving  date,  and 
any  sentence: 

One-three  years  &  $10,000  Fine — Jan.  4,  1954. 

Name  of  institution  where  now’  confined,  if  not  on  bail: 

D.  C.  Jail. 
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Notice  of  Appeal . 


I,  the  above-named  appellant,  hereby  appeal  to  the 
United  States  Court  of  Appeals  for  the  District  of  Colum¬ 
bia  Circuit  from  the  above  stated  judgment. 

s/  Jacob  Freidus, 

by  Colman  B.  Stein, 
Appellant. 

s/  Colman  B.  Stein, 

Attorney  for  Appellant. 

Date :  January  4,  1954. 
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Appellant’s  Designation  of  Record. 

[Caption  Omitted.] 

Filed  January  25,  1954 

Defendant  and  appellant  Jacob  Freidus  designates  hereby 
the  following  portions  of  the  record,  proceedings,  and  evi¬ 
dence  to  be  contained  in  the  record  on  appeal : 

1.  The  Indictment. 

2.  Defendant’s  Motion  to  Dismiss  the  Indictment. 

3.  Defendant’s  Motion  for  a  Bill  of  Particulars. 

2934  4.  Order  of  the  Court  denying  Defendant’s  Motion  to 
Dismiss  the  Indictment  and  Defendant’s  Motion  for  a  Bill 
of  Particulars. 

5.  Defendant’s  Supplementary  Motion  to  Dismiss  the 
Indictment,  together  with  the  attached  Affidavit  of  Edward 
Bennett  Williams. 

6.  Transcript  of  testimony  of  Frank  Taylor  English 
and  Edward  G.  Bliss  offered  and  received  in  evidence  at 
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Appellant's  Designation  of  Record.  2935 

the  time  of  the  hearing  on  Defendant’s  Supplementary  Mo¬ 
tion  to  Dismiss  the  Indictment. 

i 

7.  Entire  transcript  of  the  trial  from  the  opening  state¬ 
ment  by  the  government  to  the  verdict. 

8.  All  exhibits  offered  and  received  in  evidence. 

9.  Defendant’s  requested  instructions. 

10.  Defendant’s  Motion  for  Acquittal  and/or  a  New 
Trial. 

11.  Order  of  the  Court  overruling  Defendant’s  Motion 
for  Acquittal  and/or  for  a  New  Trial. 

12.  Judgment  of  the  Court.  2936 

13.  Transcript  of  proceedings  at  imposition  of  sen¬ 
tence. 

14.  Notice  of  Appeal. 

15.  This  Designation  of  Record. 

Edward  Bennett  Williams, 

1000  Hill  Building, 

Washington  6,  D.  C., 


A  copy  of  the  foregoing  Appellant’s  Designation  of  Rec¬ 
ord  was  mailed  this  25  day  of  January,  1954  to  William 
Hitz,  Esquire,  Assistant  United  States  Attorney,  United  2937 
States  Court  House,  Washington,  D.  C. 

Edward  Bennett  Williams 
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Counter  designation  of  Record. 

[Caption  Omitted.] 


Filed  February  4,  1954 


Comes  now  the  United  States  by  its  attorney,  the  United 
States  Attorney,  and  hereby  counterdesignates  the  follow¬ 
ing  as  a  part  of  the  record  in  this  case  on  appeal : 

1.  Plea  of  defendant  filed  October  24,  1952. 

2.  Order  on  motions  for  a  bill  of  particulars  filed  Jan¬ 
uary  9,  1953. 

3.  Opposition  of  the  United  States  to  supplementary 
motion  of  defendant  Freidus  to  dismiss  the  indict¬ 
ment  filed  November  3,  1953. 

4.  Opposition  of  United  States  to  motion  of  defendant 
Freidus  for  leave  to  file  a  supplementary  motion 
to  dismiss  the  indictment. 
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5.  Clerk’s  certificate  indicating  impanelling  of  jury 
filed  November  17,  1953. 

(j.  “Points  and  Authorities  in  opposition  to  motion  to 
dismiss  and  for  a  bill  of  particulars  filed  by  the  de¬ 
fendants  Jacob  Freidus  and  Larry  Knohl,”  filed 
December  12,  1952. 

7.  Clerk’s  certificate  showing  that  defendant’s  motions 
to  file  a  supplementary  motion  to  dismiss  the  indict¬ 
ment  was  granted,  filed  November  6,  1953. 

8.  Request  of  the  jury  for  the  testimony  of  “Knipmeyer 
and  Cunningham”  which  was  received  by  the  trial 
judge  on  Thursday,  December  10,  1953. 

9.  Clerk’s  certificate  showing  denial  of  defendant’s 
motions  to  dismiss  the  indictment,  filed  November  6, 
1953. 
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10.  Clerk’s  certificate  showing  defendant  Freidus  to  be 
guilty  on  Count  2  of  the  indictment  filed  December 
10,  1953. 

11.  Defendant  Knohl’s  instructions,  with  the  exception 
of  numbers  8,  11,  13  and  14. 

12.  Affidavit  of  Edward  Goring  Bliss,  filed  September 
25,  1953,  in  the  case  of  United  States  v.  Bramhlett, 
Criminal  No.  971-53,  and  referred  to  in  the  “Opposi¬ 
tion  of  the  United  States  to  Supplementary  Motion 
of  Defendant  Freidus  to  Dismiss  the  Indictment” 
filed  in  this  case  on  November  3,  1953. 

13.  This  counterdesignation. 

/s/  Leo  A.  Rover, 

Leo  A.  Rover, 

United  States  Attorney. 

/s/  Lewis  A.  Carroll, 

Lewis  A.  Carroll, 

Assistant  United  States  Attorney. 

/s/  Alfred  Hantman, 

Alfred  Hantman, 

Assistant  United  States  Attorney. 

/s/  Samuel  J.  L’Hommedieu,  Jr.,  ; 
Samuel  J.  L’Hommedieu,  Jr., 
Assistant  United  States  Attorney. 
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Counter  designation  of  Record. 


CERTIFICATE  OF  SERVICE. 

Certificate  of  Service. 

I  hereby  certify  that  copy  of  the  foregoing  Counterdesig¬ 
nation  of  Record  was  mailed  to  attorney  for  defendant, 
Edward  Bennett  Williams,  Esq.,  1000  Hill  Building,  Wash¬ 
ington,  D.  C.,  this  4th  day  of  February,  1954. 

/s/  Samuel  J.  L’Hommedieu,  Jr., 
Samuel  J.  L’Hommedieu,  Jr., 
Assistant  United  States  Attorney. 
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No.  12,05<°, 


► 
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On  Appeal  from  a  Judgment  of  the  United  States  District  Court 
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Of  Counsel : 


Arnold,  Fort  as  <5c  Porter, 

1220  19th  Street,  N.W., 
'Washington,  D.  C., 

by  Thurman  Arnold. 


Thurman  Arnold, 

1229  19th  Street,  N.W., 
Washington,  D.  C. 

-  *  >  « 
p 

Donner,  Kinoy  Perlin, 
by  Frank  J.  Donner, 
Marshall  Perlin, 

104  East  40th  Street, 
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Statement  of  Questions  Presented 

The  appellant  and  one  Larry  Knolil  were  charged  with 
making  false,  fictitious  and  fraudulent  statements  to  the 
Reconstruction  Finance  Corporation  in  violation  of  Title 
18,  XT.  S.  C.,  Section  1001.  Jn  another  count  appellant  was 
charged  under  the  general  conspiracy  statute  with  con¬ 
spiring  with  Knolil  and  others  unknown  to  the  grand  jury 
to  commit  the  substantive  offense.  The  jury  acquitted  both 
appellant  and  Knohl  under  the  conspiracy  count  and  found 
appellant  alone  guilty  under  the  substantive  count.  The 
questions  presented  by  this  appeal  are: 

i 

1.  Whether  the  evidence  is  sufficient  to  establish  bevond 

* 

a  reasonable  doubt  the  objective  falsity  of  each  and  all  of 
the  three  representations  involved  in  the  case. 

'1.  Whether  the  evidence  is  sufficient  to  establish  bevond 
a  reasonable  doubt  that  the  representations  were  made  with 
criminal  intent  and  that  appellant  knew  that  each  and 
every  representation  was  false. 

3.  Whether  the  evidence  is  sufficient  to  establish  that  the 

matter  concerning  which  the  representations  were  made 
was  within  the  jurisdiction  of  the  RFC.  • 

4.  Whether  the  evidence  is  sufficient  to  establish  beyond 
a  reasonable  doubt  that  the  representations  were  material 
to  a  matter  within  the  jurisdiction  of  the  RFC. 

5.  Whether  the  evidence  is  sufficient  to  establish  beyond 
a  reasonable  doubt  that  appellant  filed  or  transmitted  or 
caused  to  be  filed  or  transmitted  to  the  agency  involved  the 
statements  charged  to  be  false. 

6.  Whether  the  acquittal  of  appellant  on  the  conspiracy 
count  requires  a  reversal  of  the  conviction  on  the  sub¬ 
stantive  count. 


7.  Whether  the  abandonment  by  the  government  of  the 
first  specification  of  falsity  of  the  four  listed  in  the  indict¬ 
ment  required  the  dismissal  of  the  entire  indictment. 

8.  Whether  the  court  below  erroneously  admitted  certain 
evidence. 

9.  Whether  the  admission  by  the  court  below  of  evidence 
which  the  elimination  of  the  conspiracy  charge  rendered 
incompetent,  and  which  is  highly  prejudicial  to  appellant, 
requires  the  reversal  of  tlie  conviction. 

10.  Whether  the  court  below  erred  in  denying  appel¬ 
lant’s  motion  to  dismiss  the  indictment  because  the  aver¬ 
ments  of  the  indictment  establish  that  the  subject  matter 
of  the  charged  false  statements  is  not  within  the  jurisdic¬ 
tion  of  the  governmental  agency  involved  and  because  the 
indictment  fails  to  allege  that  the  false  statements  were 
material  to  a  matter  within  the  jurisdiction  of  the  RFC. 

11.  Whether  the  court  below  erroneously  sustained  a 
specification  in  the  indictment  charging  that  solely  because 
of  a  corporation’s  operating  deficit  a  representation  that  it 
had  a  surplus  was  false. 

12.  Whether  appellant  was  indicted,  tried  and  sentenced 
under  a  statute  which  does  not  govern  the  offense  charged 
in  the  indictment. 
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JURISDICTIONAL  STATEMENT 

This  is  an  appeal  from  a  judgment  of  conviction  for  a 
violation  of  Title  18,  U.  S.  C.,  Section  1001.  The  judgment 
was  entered  on  January  4, 1954  (App.  976,  977). 1  Notice;  of 
appeal  was  filed  on  January  4,  1954.  Jurisdiction  of  this 
Court  is  conferred  by  Section  17-101  D.  C.  Code  and  Title 
28,  U.  S.  C.,  Section  i291 . 


STATEMENT  OF  THE  CASE 

2 

On  October  17,  1952,  Jacob  Freidus,  appellant  herein, 
and  one  Larrv  Knohl  were  indicted  under  a  three-count 
indictment  charging  violations  of  Title  18,  U.  S.  C.,  Section 
1001  and  Title  18,  U.  S.  C.,  Section  371  (App.  14-26).  The 
first  count  charged  that  the  defendants  had  made  a  false 
statement  on  August  2,  1950,  to  the  Reconstruction  Finance 
Corporation.  The  second  count  under  which  appellant 
alone  was  ultimately  convicted  contains  four  specifications 
of  false,  fictitious  and  fraudulent  statements: 


1  We  thus  refer  to  our  Appendix  to  this  brief. 
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1.  That  a  letter  of  August  2,  1950,  purportedly  from  the 
Starrett  Television  Corporation  and  signed  by  the  co¬ 
defendant  Larry  Knolil  as  vice-president,  contained  a  false, 
fictitious  and  fraudulent  representation,  in  that  Knohl  was 
not  at  the  time  of  the  sending  of  the  letter  a  vice-president 
of  the  Starrett  Television  Corporation  (App.  19-20). 

2.  That  a  financial  statement  of  February  28,  1950,  en¬ 
closed  in  the  afore-mentioned  letter,  was  false,  fictitious  and 
fraudulent,  in  that  it  represented  the  total  capital  stock 
of  the  Starrett  Television  Corporation  to  consist  of  two 
hundred  shares  of  common  stock,  no  par  value,  and  two 
hundred  shares  of  preferred  stock,  no  par  value,  listed  at 
$339,800,  when  in  fact  the  total  capital  stock  consisted  on 
February  28,  1950,  only  of  200  shares  of  common  stock 
(App.  20). 

3.  That  the  above-mentioned  financial  statement  falsely 
represented  the  surplus  of  the  corporation  to  be  $109,- 
420.01  on  February  28,  1950,  when  in  fact  the  corporation 
was  actually  operating  at  a  deficit  (App.  20). 

4.  That  the  financial  statement  was  false  in  representing 
that  the  loans  payable  of  the  corporation  amounted  to 
$28,450.11,  when  in  fact  this  item  amounted  to  $637,300.11 
(App.  20-21). 2 

A  third  count  in  the  indictment  charged  that  the  two 
above-named  defendants  and  others  to  the  grand  jury  un¬ 
known  conspired  to  make  the  above-described  statements 
and  representations  (App.  21-26). 

The  court  below  granted  appellant’s  motion  to  dismiss 
count  one  of  the  indictment  on  the  ground,  inter  alia,  that 
it  was  duplicitous.  The  jury  returned  a  verdict  on  Decem- 

2  These  allegations  of  falsity  will  be  referred  to  throughout  this 
brief  as  “the  Knohl  representation”,  “the  preferred-stock  representa¬ 
tion”,  “the  surplus  representation”  and  “the  loans-payable  represen¬ 
tation”. 
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ber  10,  1953,  finding  the  appellant  guilty  under  count  two 
of  the  indictment  and  acquitting  him  under  count  three  of 
the  indictment.  The  defendant  Larry  Knohl  was  found 
not  guilty  on  both  counts  of  the  indictment  (App.  46).  On 
January  4, 1954,  appellant  Freidus  was  sentenced  to  a  term 
of  one  to  three  years.  Bail  was  granted  pending  appeal 
(App.  11).  ; 


STATEMENT  OF  FACTS 


The  Bid  to  Purchase  and  Those 
Involved  in  It. 

The  alleged  false  statements  here  in  issue  followed  a 
bid,  filed  in  the  Kansas  City,  Missouri,  office  of  the  RFC  on 
July  26,  1950,  to  purchase  from  the  RFC  the  assets  of  the 
Aireon  Manufacturing  Corporation  (App.  86,  911-914;  GE 
4,  4a).  The  Aireon  Manufacturing  Corporation  owned  a 
large  manufacturing  plant  in  Kansas  City,  Kansas.  Gn 
or  about  January  23,  1947,  the  RFC  together  with  sev¬ 
eral  banking  institutions  lent  the  corporation  $2,000,000, 
of  which  $1,500,000  was  financed  by  the  RFC  with  the  re¬ 
mainder  representing  private  banking  loans  (App.  168). 
Subsequently  Aireon  became  insolvent  and  defaulted  in 
the  repayment  of  its  loan,  with  the  result  that  the  RFC 
obtained  possession  of  those  assets  of  the  corporation 
which  were  pledged  as  security  for  its  loan  (App.  171). 
The  RFC  offered  the  Aireon  plant,  equipment,  machinery 
inventory  and  with  minor  exceptions  all  other  assets  of 
the  corporation  for  sale  on  a  sealed-bid  basis.3  The  most 
favorable  bid,  that  submitted  by  the  Starrett  Television 
Corporation,  was  accepted  (App.  134,  135).  Subsequent 
to  the  receipt  and  approval  of  Starrett’s  bid,  negotiations 
were  conducted  among  the  various  bidders  as  a  result  of 

3  For  reasons  which  we  will  indicate  the  RFC  did  not  offer  Aireon’s 
unexpired  lease. 
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which  Starrett  was  induced  to  increase  its  bid  from  $600,000 
to  $630,000  and  ultimately  to  $700,000  (App.  149,  910,  927; 
GE  3,  16). 4 

On  July  26,  1950,  a  bid  to  purchase  the  Aireon  assets 
was  submitted  by  a  local  attorney  Knipmeyer,  of  the  firm 
of  Parker  and  Knipmeyer,  to  the  Kansas  City,  Missouri, 
office  of  the  RFC  (App.  86,  911-914,  GE  4, 4a).  Accompany¬ 
ing  the  bid  was  an  earnest  payment  in  the  form  of  a  check 
in  the  amount  of  $15,000  and  a  letter  stating  that  the  Star¬ 
rett  Television  Corporation,  the  bidder,  would  satisfy  all 
requirements  of  the  RFC  with  respect  to  financial  respon¬ 
sibility.  The  bid  itself  was  signed  bv  Larrv  Knohl  as  vice- 
president 5  of  Starrett  Television  Corporation  (App.  912- 
914,  GE  4a). 

The  bid  offered  to  purchase  the  assets  for  $600,000  on 
stated  terms  and  included  “all  existing  leases,  leasehold  in¬ 
terests”  (App.  912-914,  GE  4a). Xone  of  the  statements 
set  forth  in  the  bid  or  offer  to  purchase  of  July  26,  1950, 
is  alleged  to  be  false  nor  is  the  indictment  founded  in  any 
respect  upon  the  statements  set  forth  in  the  bid. 

The  appellant  Freidus  was  neither  an  officer  nor  a  direc¬ 
tor  of  Starrett.  He  and  his  wife  Claire  Freidus  were  at 
the  time  of  the  submission  of  the  bid  the  sole  stockholders 
of  the  corporation. 

4  Starrett  never  in  fact  purchased  the  Aireon  assets.  The  plant, 
equipment  and  machinery  other  than  the  leasehold  agreement  were 
subsequently  sold  to  others  for  approximately  $720,000  (App.  169). 

5  The  government,  as  we  shall  show,  abandoned  the  specification  in 
the  indictment  that  Knohl  had  falsely  represented  himself  tc  be  a 
vice-president  of  the  corporation. 

c  The  check  submitted  with  the  bid  was  returned  to  Starrctt’s  local 
counsel  on  the  ground  that  it  was  not  certified.  The  next  day  a 
new  certified  check  was  transmitted  to  the  RFC  in  Kansas  City, 
Missouri  (App.  106). 


The  Letter  and  Financial  Statement  Submitted  on 

August  2,  1950. 

On  August  2,  1950,  Leo  Parker,  a  member  of  the  law  firm 
which  had  submitted  the  bid  on  behalf  of  the  Starrett 
Television  Corporation  in  Kansas  City,  Missouri,  submitted 
at  the  RFC  office  in  Washington  a  letter  signed  by  Kriohl 
and  enclosing  a  financial  statement  of  the  Starrett  Televi¬ 
sion  Corporation  (App.  228).  This  financial  statement  had 
been  issued  May  4, 1950,  and  set  forth  the  financial  condition 
of  Starrett  as  of  February  28, 1950  (App.  235,  236,  926,  GE 
15a).  It  had  been  issued  prior  to  the  time  that  either  ap¬ 
pellant  or  the  Starrett  Television  Corporation  had  knowl¬ 
edge  of  or  became  involved  in  the  bidding  for  Aireon’s  as¬ 
sets.  The  letter  of  August  2, 1950  made  it  clear  (as  had  the 
bid  itself)  that  the  bid  was  contingent 

“upon  the  ability  to  convey  to  us  a  valid  assignment 
of  the  lease  covering  the  property  now  occupied  by  you 
as  successors  to  the  subject  company.  Any  litigation 
in  connection  therewith  is  to  be  without  expense  to 
us”  (App.  233,  234,  924,  925;  GE  15).7 

The  appellant  herein  neither  wrote,  signed,  nor  delivered 
the  correspondence  of  August  2, 1950,  nor  indeed  the  earlier 
bid  and  correspondence  of  July  26,  1950. 

The  Events  Subsequent  to  the  Bid  of  July  26 
and  the  Letter  and  Financial  Statement  of 

August  2,  1950. 

An  examiner  attached  to  the  Washington  office  of  the 
RFC  confirmed  the  Kansas  City  recommendation  to  ap¬ 
prove  the  bid  which  had  been  forwarded  to  Washington 
prior  to  the  submission  of  the  August  2,  1950,  data  (App. 
134,  135,  240).  His  report  was  referred  to  the  RFC’s 
Board  of  Directors.  The  terms  of  sale  agreed  to  by  the 

7  A  copy  of  the  August  2,  1950,  letter  was  sent  to  one  Harry  Jobes 
in  the  RFC  office  in  Kansas  City,  Mo.  (App.  106,  109,  916,  917, 
GE  10.  10A). 


6 


board  on  September  1,  1950,  provided  that  the  financial 
condition  of  the  purchaser  was  to  be  determined  by  the 
Kansas  City,  Missouri,  RFC  office.  In  addition,  the  board 
made  it  clear  that  the  RFC  did  not  have  power  to  consum¬ 
mate  the  transaction  and  enter  into  an  agreement  with  the 
purchaser  without  the  approval  of  the  banks  who  had  par¬ 
ticipated  in  extending  loans  to  Aireon  (App.  918-921,  GE 
12).  The  board  stipulated: 

“The  directors  authorized  you  [David  H.  Powell, 
manager  of  the  RFC’s  Kansas  City,  Missouri,  office] 
subject  to  the  written  consent  of  the  participants,  to  ef¬ 
fect  the  sale  *  *  *  to  a  corporation  to  be  formed  by 
Starrett  Television  Corporation  for  a  consideration 
of  $700, 0(X)  *  * 

The  board  listed  a  number  of  specific  conditions  of  the 
sale  including  a  condition  that  the  lease  should  be  assigned 
to  the  purchaser  and  reassigned  to  the  RFC  as  security 
together  with  a  chattel  mortgage  for  a  note  to  be  executed 
by  the  purchaser  (App.  918-920,  GE  12).8  It  was  further 
stipulated  that  such  assignment 

“shall  be  without  representation  or  warranty  as  to  this 
corporation’s  [RFC]  right  to  assign  or  accept  re¬ 
assignment  of  the  lease  and  it  should  be  made  clear  to 
the  purchaser  that  this  corporation  is  assigning  only 
such  rights  as  it  may  legally  convey.” 

The  board’s  resolution  further  stipulates  that  the  ‘‘financial 
condition  of  purchaser  shall  be  satisfactory  to  you  [Powell, 
manager  of  the  RFC’s  Kansas  City  office].” 

On  September  12,  1950,  a  copy  of  the  board’s  action  set¬ 
ting  forth  the  terms  and  conditions  for  the  sale  of  Aireon’s 
assets  was  sent  to  Starrett  Television  Corporation  (App. 
933-937,  GE  23).  The  corporation  never  replied  to  this  com¬ 
munication  and  never  accepted  its  terms  (App.  188-189). 

8  The  terms  included  $100,000  to  be  paid  upon  the  consummation 
of  the  sale.  $200,000  to  be  invested  as  working  capital  and  all  assets 
were  to  be  mortgaged  and  pledged  with  the  RFC  (App.  918-919. 
GE  12). 


Negotiations  on  the  Conditions  of  Sale. 

Negotiations  on  the  conditions  of  sale  as  set  forth  in  the 
Board  of  Directors’  action  of  September  1,  1950,  were  under¬ 
taken  in  a  conference  in  Kansas  City,  Missouri,  on  Sep¬ 
tember  27,  1950,  at  which  Knohl,  Parker,  Powell,  an  RFC 
examiner,  counsel  for  the  RFC  and  one  Craig,  vice- 
president  of  Aireon  were  present.  At  this  conference 
Knohl  made  an  offer  to  increase  the  proposed  capital 
investment  and  the  down-payment  to  a  total  of  $500,000  in 
exchange  for  the  elimination  of  a  proposed  inventory  con¬ 
trol  by  RFC  (App.  158). 

At  this  conference  Knohl  tendered  a  check  of  the  Star- 
rett  Television  Corporation  in  the  amount  of  $S5,000, 
but  the  head  of  the  RFC  office  in  Kansas  City,  Missouri, 
requested  a  statement  indicating  the  financial  responsibility 
of  Starrett  before  accepting  the  check  (App.  241-242). 
Knohl  then  offered  the  statement  of  February  28,  1950, 
which  had  previously  been  submitted  on  August  2,  1950. 
This  statement  was  returned  without  examination  by 
Powell  to  Knohl,  solely  on  the  ground  that  it  was  too  old 
to  be  considered.  Powell  stated  that  the  RFC  required  a 
current  financial  statement  not  older  than  thirty  days  in 
addition  to  an  operating  statement  (App.  1G2,  176).  Knohl 
agreed  to  supply  a  new  statement  within  48  hours  but  none 
was  ever  supplied  (App.  163).  Powell  further  testified 
that  he  informed  Knohl  that  established  RFC  policy  re¬ 
quired  any  financial  statement  to  be  audited  by  an  out¬ 
side  accountant  (App.  177). 

A  further  obstacle  to  the  consummation  of  the  agree¬ 
ment  arose  in  the  course  of  the  September  27  conference. 
The  bid  had  set  forth  as  an  essential  condition  the  full  and 
valid  assignment  and  transfer  of  the  leasehold  interest  to 
Starrett  Television  Corporation  by  RFC.  The  RFC,  how¬ 
ever,  refused  to  represent  that  it  could  validly  assign  the 
leasehold  and  stipulated  merely  that  it  would  transfer 
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whatever  rights,  title  and  interest  in  the  leasehold  it  may 
possess  (App.  920,  GE  12). 

The  property  upon  which  the  Aireon  plant  was  located  is 
owned  by  the  City  of  Kansas  City,  Kansas,  which  in  turn 
had  leased  the  premises  to  the  Minnesota  Avenue,  Inc.,  a 
private  corporation  whose  chief  stockholder  is  one  J.  W. 
Perry  (App.  250,  251)).  Minnesota  Avenue,  in  turn,  had 
subleased  the  property  and  buildings  to  Aireon  (App.  250). 
In  accordance  with  the  terms  of  the  lease  written  consent 
of  the  City  and  Minnesota  Avenue  was  required  to  sublease, 
assign  or  transfer  the  leasehold  interests  (App.  252,  253). 

The  RFC  thus  did  not  have  power  to  sell,  assign  or  in  any 
other  manner  transfer  the  leasehold  to  a  third  party  with¬ 
out  the  written  approval  and  consent  of  both  the  City  and 
Minnesota  Avenue.  Problems  flowing  from  this  lack  of 
power  created  a  substantial  impasse  to  the  completion  of 
the  transaction. 

Some  time  between  October  11,  1950,  and  October  26, 
1950,  the  RFC  decided  not  to  sell  the  Aireon  facilities  to 
Starrett  or  a  new  corporation  organized  by  Starrett  for 
acquiring  them.  The  reason  assigned  for  this  decision 
related  to  Starrett’s  failure  to  produce  an  up-to-date,  com¬ 
plete  financial  statement  (App.  173-174,  795-800). 


The  Relationship  of  the  Appellant  Freidus  to 
the  Transaction  in  Issue. 

According  to  the  testimony,  appellant  was  in  Washington 
during  the  period  here  in  issue  on  only  one  occasion.  The 
witness  Cunningham  testified  (App.  51)  that  he  saw  appel¬ 
lant  together  with  Knohl  and  Parker,  Knohl’s  lawyer,  in 
Washington  some  time  in  early  July,  1950,  presumably  be¬ 
fore  any  bid  was  submitted  for  the  Aireon  facilities.  At 
that  meeting  Parker  was  said  to  have  asked  Knohl  why 
he  was  “dragging  his  feet”  on  the  matter  (App.  51).  The 


9 


witness  testified  that  Freidus  was  present,  but  could  not 
recall  that  appellant  said  anything  (App.  52-55). 

The  record  shows  also  that  there  was  a  second  conference 
prior  to  the  submission  of  the  bid  in  Kansas  City,  Missouri, 
between  Knohl,  Parker  and  Knipmeyer,  but  Freidus  was  not 
present  at  this  conference  (App.  57).  Freidus  did  go  to 
Kansas  City  on  one  occasion  when  he  met  Knohl  and  in¬ 
spected  the  Aireon  facilities,  but  he  confined  his  comments 
to  inquiries  into  the  utility  of  various  items  of  plant  equip¬ 
ment  and  inventory  (App.  211).  In  the  same  way,  sub¬ 
sequent  to  the  bid  of  July  26,  1950,  two  employees  of  cor¬ 
porations  in  which  appellant  had  a  controlling  interest 
visited  the  plant  in  Kansas  City  and  examined  its  equip¬ 
ment  (App.  215).  Appellant  himself  at  no  time  in  the 
course  of  negotiations  participated  in  any  conference  with 
the  RFC  or  its  attornevs. 

The  only  testimony  in  the  record  dealing  with  the  criti¬ 
cal  question  whether  appellant  filed  or  caused  to  be  filed 
the  statement  which  formed  the  basis  of  the  indictment,  is 
that  of  Susan  O’Higgins,  a  secretary  to  Knohl  (App.  467- 
495).  She  testified  that  on  August  1,  1950,  Knohl  emerged 
from  his  office  and  announced  that  he  wanted  a  financial 
statement  from  Starrett  Television  Corporation  for  the 
Aireon  transaction  (App.  487).  Knohl  stated  that  he  did 
not  even  know  that  a  financial  statement  existed  and  there¬ 
fore,  he  said,  he  was  calling  the  appellant  to  obtain  one 
(App.  487).  She  testified  that  she  did  not  monitor  the  tele¬ 
phone  conversations  but  on  this  occasion  she  overheard 
Knohl,  possibly  because  the  door  may  have  been  ajar, 
speaking  over  the  telephone.  She  believed  the  person  to 
whom  he  was  speaking  was  the  appellant  (App.  470,  471, 
473). 

She  recalled  that  Knohl  made  the  call  to  appellant  at 
the  very  time  she  was  typing  a  letter  to  the  RFC,  the  letter 
of  August  2,  1950  (App.  473,  924,  925,  GE  15).  Despite  the 
►  fact  that  this  letter  was  dated  the  next  day,  and  despite  the 


fact  that  it  refers  to  a  specific  financial  statement  of  Feb¬ 
ruary  28,  1950,  which  according  to  her  testimony  Knohl 
had  never  seen,  she  nevertheless  averred  that  she  typed 
this  letter  on  August  1,  at  the  time  the  call  to  Freidus  was 
allegedly  made  (App.  473). 

She  further  recalled  that  Knohl,  coming  out  of  his  office, 
told  her  that  $200,000  had  been  added  to  the  capital  stock 
of  Starrett  and  that  he  told  her  he  had  learned  this  from 
Freidus  (App.  474).  According  to  the  testimony,  the  letter 
of  August  2  making  reference  to  an  enclosed  financial  state¬ 
ment  was  dictated  in  Knohl ’s  office  by  Knohl  and  Parker 
(App.  474).  On  August  2,  O’Higgins  testified,  she  received 
a  copy  of  the  February  28,  1950,  financial  statement  (App. 
474,  475). 

O’Higgins  recalled  on  one  occasion  that  she  read  to 
Freidus  the  letter  of  August  2,  and  a  subsequent  letter  of 
August  23  9  and  that  she  mav  have  read  them  both  at  the 
same  time  (App.  476).  Thus  the  earliest  Freidus  may 
have  learned  of  the  letter  of  August  2  was  some  time  on  or 
after  August  23.10 

The  financial  statement  was  filed  personally  by  Parker 
of  the  firm  of  Parker  &  Knipmever,  but  there  is  no  evidence 
that  he  did  this  with  the  knowledge,  consent  or  approval  of 
Freidus  or  that  Knohl  acted  with  appellant’s  knowledge, 
consent  and  approval  at  the  time  it  was  submitted. 

There  is  no  testimony  in  the  record  that  the  financial 
statement  submitted  on  August  2,  1950,  was  either  re¬ 
quested  or  required.  The  first  effort  that  the  RFC  made  to 

9  This  letter  increased  the  bid  to  $630,000  (App.  927.  GE  16). 

10  It  must  be  noted  that  the  testimony  of  O’Higgins  as  to  Freidus 
was  hearsay  including  that  portion  of  her  testimony  relating  to  state¬ 
ments  made  by  Knohl  about  the  need  for  a  financial  statement  and 
his  request  to  Freidus  for  such  a  statement.  This  testimony  was 
admissible  only  upon  the  theory  that  Knohl’s  statements  were  charge¬ 
able  to  Freidus  as  those  of  a  co-conspirator.  As  we  have  already 
noted,  no  conspiracy  was  found  to  exist. 


11 


determine  the  financial  responsibility  of  Starrett  Television 
Corporation  was  about  September  26, 1950,  when  it  directed 
an  accountant  and  an  attorney  on  the  RFC  staff  to  examine 
the  corporate  books  and  records  ( App.  511).  This  examina¬ 
tion  was  completed  some  time  during  the  first  week  of  Oc¬ 
tober,  1950  (App.  499). 


‘  THE  FACTUAL  BACKGROUND  OF  THE 

REPRESENTATIONS  IN  ISSUE 

The  government  in  its  opening  statement  acknowledged 
that  upon  the  basis  of  information  which  it  had  received 
subsequent  to  the  indictment,  it  had  concluded  that  Ivnohl 
was  in  fact  vice-president  of  Starrett 11  (App.  47).  The  trial 
court  in  its  charge  to  the  jury  directed  as  a  matter  of  law 
that  this  specification  of  the  count  should  not  be  considered 
by  the  jury  or  serve  as  a  basis  for  a  verdict  of  guilty  (App. 
891). 

The  remaining  specifications  of  falsity  must  be  consid- 
k  ered  in  the  light  of  certain  aspects  of  the  history  of  the 

Starrett  Television  Corporation.  In  1947  the  appellant 
and  two  other  individuals,  Mitchell  Fein  and  Murray  Dan¬ 
iels,  agreed  to  form  a  corporation  for  the  marketing  of 
television  sets,  pursuant  to  which  the  appellant  was  to 
invest  ten  to  fifteen  thousand  dollars  and  Fein  and  Daniels 
were  to  give  their  skill  to  the  corporation  (App.  353,  354). 12 
Freidus  and  his  wife  owned  51%  of  the  stock  of  the  new 
corporation  while  Fein  and  Daniels  owned  the  remainder 
(App.  356,  357).  The  original  charter  and  certificate  of  in- 

,  11  Although  the  government  apparently  had  acquired  information 

which  invalidated  the  first  specification  of  falsity  long  prior  to  the 
trial,  namely  on  January  6.  1953.  no  notice  was  ever  given  to  the 
appellant  that  this  specification  was  being  abandoned  (App.  510). 

12  The  corporation  was  originally  called  General  Television  Corpo¬ 
ration  but  in  1948  was  renamed  the  Starrett  Television  Corporation 
(App.  354,  356). 
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corporation  provided  that  the  corporation  could  issue  200 
shares  of  capital  stock  of  no  par  value  (App.  592). 13 

By  June  or  July,  1948,  a  change  in  the  scope  of  the  cor¬ 
poration's  operations  necessitated  extensive  new  financing. 
From  some  time  in  1948  to  November  of  1950  appellant, 
by  loans,  donations  and  investment,  furnished  the  corpora¬ 
tion  some  $800,000  (App.  355,  356).  After  this  expansion, 
except  for  short  periods  of  time,  the  corporation  operated 
at  a  loss.  In  November  of  194S  Freidus  had  already  ad¬ 
vanced  the  corporation  $165,000  which  was  secured  by  a 
ten-year  debenture  bond  (App.  357-358).  By  September 
30,  1949,  he  had  advanced  an  additional  $335,000,  with  the 
result  that  the  corporation  was  indebted  to  him  in  the 
amount  of  $500,194.81  (App.  364,  365). 

Some  time  in  November,  1949,  the  appellant,  Fein  and 
Daniels  entered  into  a  stockholders’  agreement  which  was 
dated  as  of  September  30,  1949,  and  stipulated  that  the 
corporation  would  amend  its  charter  so  as  to  permit  an 
issuance  of  preferred  stock  to  appellant  and  his  wife  in 
the  amount  of  $339,800  (App.  939,  940,  GE  26).  The  re¬ 
mainder  of  the  loans  in  the  amount  of  $160,394.81  advanced 
by  appellant  and  his  wife  was  contributed  or  donated  to 
capital  (App.  366,  367,  939,  940:  GE  26).u 

The  board  of  directors  and  stockholders  accordingly 
voted  to  amend  the  charter  so  as  to  reflect  the  September 
30,  1949,  agreement  and  instructed  the  corporation  attor¬ 
ney,  one  Harry  Mandell,  to  submit  the  petition  amending 
the  charter  to  the  Division  of  Corporations  in  the  office  of 
the  Secretary  of  State  of  New  York  (App.  381,  398, 
943,  GE  32).  The  record  shows  that  between  November, 

13  The  certificate  and  charter  failed  to  specify  whether  the  stock 
was  to  be  preferred  or  common  ( App.  592 ) . 

14  Under  the  terms  of  the  agreement  the  preferred  stockholders 
were  to  enjoy  all  the  voting  privileges;  the  stock  was  to  carry  9 °/c 
cumulative  preferred  dividend  rate  and  all  managerial  rights.  The 
common  stock  was  to  have  no  voting  privileges  and  was  to  be  sub¬ 
ordinate  to  the  preferred  stock  in  the  distribution  of  assets. 
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1949,  and  April  of  1950,  Mandell  transmitted  two  or  three 
petitions  for  the  amendment  of  the  charter  to  the  Secretary 
of  State.  In  each  instance  because  of  a  technical  error  by 
the  attorney  the  petition  was  returned  for  correction  (App. 
381,  951-955,  GE  34,  35,  36,  37).  However,  there  is  no  evi¬ 
dence  that  at  any  time  until  October,  1950,  did  appellant 
have  any  knowledge  that  the  corporate  charter  was  not 
amended  as  had  been  agreed  upon.  Nor  does  the  evidence 
show  that  appellant  at  any  time  changed  his  plan  or  agree¬ 
ment  to  cause  the  corporation  to  issue  the  preferred  stock 
which  the  alleged  false  statement  refers  to. 

Subsequent  to  the  agreement  of  September  30,  1949,  a 
financial  statement  was  made  up  by  Starrett’s  certified 
public  accountant,  J.  B.  Kass  &  Co.  The  statement  repre¬ 
sents,  under  the  item  “Capital  Stock,”  that  preferred 
stock  9 r/c  cumulative,  200  shares,  had  been  issued  with  a 
stated  value  of  $339,800  (App.  368,  961,  962,  DE  7). 

Between  September  30,  1949,  and  February  28,  .1950, 
appellant  made  additional  loans  to  the  corporation  in  the 
amount  of  $269,050  (App.  388).  Tn  March  and  April  of 

1950,  at  a  time  when  appellant  was  making  additional  loans 
to  the  corporation,  he  became  concerned  about  the  size 
of  his  investment  and  indicated  to  Fein  and  Daniels  that 
he  would  like  to  protect  his  investment  and  to  improve 
the  credit  standing  of  the  corporation.  He  therefore  en¬ 
tered  into  an  agreement  with  Fein  and  Daniels  under  which 
these  corporate  officers  were  to  turn  over  their  stock  to 
appellant  upon  demand.  This  agreement  was  predated 
December  20,  1949  {infra,  pp.  27,  28). 

i 

At  a  meeting  held  May  3,  1950,  at  which  Fein,  Daniels, 
Mandell,  Schneider,  the  corporation’s  accountant,  and  ap¬ 
pellant  were  present,  appellant  insisted  that  the  outstand¬ 
ing  common  stock  held  by  Fein  and  Daniels  be  transferred 
to  him  (App.  S11-S12)  in  view  of  the  fact  that  he  was 
donating  to  surplus  as  of  February  2S,  1950,  $269,050  in 
loans  which  had  accrued  between  September  30,  1949,  and 
February  28,  1950  (App.  388,  3S9,  401,  402).  Schneider, 
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a  certified  public  accountant,  then  and  there  prepared  a 
letter  which  was  signed  by  appellant  incorporating  the 
common  understanding  that  the  $269,050  in  loans  was  to 
be  donated  to  surplus  as  of  February  28,  1950  (App.  389). 
This  letter  was  addressed  to  J.  B.  Kass  &  Co.,  the  corpo¬ 
ration’s  accountants,  and  stated  (App.  938,  GE  24) : 

“Please  consider  this  communication  as  authoriza¬ 
tion  for  you  to  transfer  the  sum  of  $269,050.00  appear¬ 
ing  in  my  Loan  Account  as  at  February  28,  1950,  to  the 
donated  surplus  account  of  Starrett  Television  Corp.” 

At  the  time  of  these  discussions  it  was  understood  that 
the  corporation  -would  issue  a  financial  statement  (App. 
401).  In  fact  this  statement  was  then  being  prepared  by 
J.  B.  Kass  &  Co.  and  had  been  worked  on  since  some  time 
in  April  1950  (App.  346,  401).  It  was  the  plan  to  use  the 
statement  in  the  trade  in  the  normal  course  of  business 
(App.  346). 

This  statement  was  widely  disseminated  throughout  the 
television  industry  (App.  455,  460,  463).  As  in  the  case 
of  previous  financial  statements  which  had  been  issued 
by  the  corporation,  the  statement  was  forwarded  to  the 
National  Credit  Office,  a  subsidiary  of  Dun  &  Bradstreet, 
and  to  Dun  &  Bradstreet  as  well  (App.  460,  463). 

Some  time  in  October  of  1950  (about  two  months  after 

the  alleged  false  statement  was  delivered  to  the  RFC) 

the  corporation,  its  officers  and  Freidus  learned  that  the 

amendment  to  the  charter  had  not  been  effectuated  bv 

♦ 

Mandell  (App.  424,  425).  Thereupon  the  entries  in  the 
corporate  accounts  temporarily  returned  the  $339,800  to 
the  loan  account  (App.  444, 445,  707-710,  956-959,  GE  47, 48). 
Simultaneously  therewith  a  “pro  forma”  statement  was 
issued  as  of  August  31,  1950,  representing  that  there  would 
be  an  issuance  of  preferred  stock  of  $600,000  which  would 
constitute  a  conversion  into  preferred  stock  of  the  $339, S00 
previously  issued  as  well  as  of  new  loans  in  excess  of 
$250,000  (App.  445,  941-942,  GE  28).  Subsequently,  addi- 


lional  loans  in  the  amount  of  $200,000  were  made  and 
preferred  stock  was  issued  to  appellant  and  his  wife  in 
November  of  1950  in  the  amount  of  $800,000  (App.  425, 
426,  778).  This  issuance  was  in  conformity  with  the  cor¬ 
poration’s  charter  which  had  finally  been  successfully 
amended  (App.  426,  596). 


STATUTES  INVOLVED 

Title  18,  IT.  S.  C.,  Section  1001 
Statements  or  entries  generally 

Whoever,  in  any  matter  within  the  jurisdiction  of  any 
department  or  agency  of  the  United  States  knowingly  and 
willfully  falsifies,  conceals  or  covers  up  by  any  trick, 
scheme,  or  device  a  material  fact,  or  makes  any  false,  fic¬ 
titious  or  fraudulent  statements  or  representations,  or 
makes  or  uses  any  false  writing  or  document  knowing  the 
same  to  contain  any  false,  fictitious  or  fraudulent  statement 
o]  entry,  shall  be  fined  not  more  than  $10,000  or  imprisoned 
not  more  than  five  years,  or  both.  June  25,  1948,  c  645  69 
Stat.  749. 

Title  18,  IT.  S.  C.,  Section  1014 

Loan  and  credit  applications  generally;  renewals  and 

Discounts  :  Crop  insurance 

^  hoever  knowingly  makes  any  false  statement  or  report, 
OI  willfully  overvalues  any  land,  propertv  or  security7",  for 
the  purpose  of  influencing  in  any  way  the  action  of  the 
Reconstruction  Finance  Corporation,  Farm  Credit  Admin¬ 
istration,  federal  Crop  Insurance  Corporation,  Farmers’ 
Home  Corporation,  the  Secretary*  of  Agriculture  acting 
through  the  Farmers’  Home  Administration,  any  Federal 
intennediate  credit  bank,  or  the  Federal  Farm  Mortgage 
(  orporation,  or  any*  division,  officer,  or  employee  thereof, 
or  of  any  corporation  organized  under  sections  1131-1134m 
of  Title  12,  or  in  which  a  Production  Credit  Corporation 
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holds  stock,  or  of  any  regional  agricultural  credit  corpo¬ 
ration  established  pursuant  to  law,  or  of  the  National  Agri¬ 
cultural  Credit  Corporation,  a  Federal  Home  Loan  Bank, 
the  Federal  Home  Loan  Bank  Board,  the  Home  Owners’ 
Loan  Corporation,  a  Federal  Savings  and  Loan  Associa¬ 
tion,  a  Federal  land  bank,  a  joint-stock  land  bank,  a  National 
farm  loan  association,  or  of  a  Federal  Reserve  bank,  upon 
any  application,  advance,  discount,  purchase,  purchase 
agreement,  repurchase  agreement,  commitment,  or  loan,  or 
any  change  or  extension  of  any  of  the  same,  by  renewal, 
deferment  of  action  or  otherwise,  or  the  acceptance,  release, 
or  substitution  of  security  therefor,  shall  be  fined  not  more 
than  $5,000  or  imprisoned  not  more  than  two  years,  or 
both.  June  25,  1948,  c.  645,  62  Stat.  752,  amended  May  24, 
1949,  c.  139,  Section  21,  63  Stat.  92. 


SUMMARY  OF  ARGUMENT  AND  STATEMENT  OF  POINTS 

I 

1.  In  order  to  prevail  in  this  case  the  government  was 
required  to  prove  that  the  representations  with  respect  to 
preferred  stock,  loans  payable  and  surplus  all  (a)  were 
knowingly  false,  (b)  were  filed  or  caused  to  be  filed  with 
an  agency  of  government,  (c)  were  made  with  criminal 
intent,  (d)  involved  a  subject  matter  within  the  jurisdic¬ 
tion  of  the  RFC,  and  (e)  were  material  to  the  exercise  by 
the  agency  of  its  jurisdiction  over  that  subject  matter. 

2.  The  jury  was  not  warranted  in  finding  that  the 
preferred-stock  representation  was  knowingly  false.  The 
stock  was  issued  in  accordance  with  a  pre-existing  stock¬ 
holders’  agreement  made  in  the  course  of  regular  corpo¬ 
ration  business  and  a  delay  in  the  amendment  of  the  char¬ 
ter  resulted  from  the  carelessness  of  the  corporation’s  at- 
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torney.  The  corporation’s  minute  book,  its  records  and  its 
financial  statements  prior  to  the  statement  here  involved 
reflect  the  issuance  of  the  stock.  Tn  addition,  the  stock¬ 
holders  entered  into  agreements  as  of  December  20,  1949, 
and  on  May  3,  1950,  in  reliance  upon  the  existence  of  the 
preferred  stock.  ! 

3.  The  government’s  contention  that  the  delay  in  amend¬ 
ing  the  corporate  charter  made  the  representation  false  is 
defeated  by  the  decisions  of  the  courts  of  the  State  of  New 
York  holding  in  effect  that  preferred  stock  had  been  issued 
prior  to  the  time  the  statement  was  issued  or  submitted  to 
the  RFC.  This  holding  was  made  in  the  course  of  extensive 
litigation  in  which  the  agreements  pursuant  to  which;  the 
stock  was  issued  were  attacked  as  fraudulent.  The  court 
below  committed  serious  prejudicial  error  in  excluding  the 
New  York  decisions  from  evidence.  At  a  minimum  the 
New  York  decision  establishes  that  appellant’s  representa¬ 
tion  with  respect  to  the  preferred  stock  was  not  knowingly 
false.  The  only  evidence  offered  by  the  government  on  the 
important  issue  of  appellant's  knowledge  that  the  ipre- 
ferred-stock  representation  was  false  was  a  financial  state¬ 
ment  issued  August  31,  1950,  in  which  the  representation 
as  to  preferred  stock  was  temporarily  dropped.  But  the 
only  reason  for  this  was  that  appellant  had  finally  learned 
that  the  charter  had  not  been  amended  as  he  had  understood 
it  would  be.  After  the  charter  was  amended  the  loan  ac¬ 
count  was  again  converted  into  preferred  stock. 

4.  The  government’s  contention  that  appellant  under¬ 
stated  his  loans  to  the  corporation  depends  in  part  upon 
the  soundness  of  its  other  contentions  with  respect  to  the 
73referred-stock  issue  and  the  amount  of  donated  surplus. 
The  only  independent  element  of  falsehood  which  the 
government  ascribed  to  this  representation  is  the  date  as 
of  which  the  transfer  from  loan  to  surplus  was  made. 
Even  if  there  were  merit  to  the  government’s  contention 
that  the  representation  concerning  the  donation  to  sur- 
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plus  became  effective  May  3  rather  than  February  28,  the 
discrepancy  could  not  possibly  have  been  material  to  the 
exercise  of  the  RFC’s  jurisdiction.  The  representation 
was  not  submitted  to  the  RFC  until  August  2.  The  char¬ 
acter  of  the  representation,  considered  in  the  light  of  the 
circumstances  in  which  it  was  made,  defeats  anv  contention 
that  appellant  knew  that  the  representation  was  false.  In 
any  event,  the  record  does  not  support  the  government’s 
thesis  that  the  prepositional  phrase  “as  at  February  28, 
1950”  was  meant  to  describe  an  amount  rather  than  an 
effective  date. 

5.  The  representation  concerning  the  surplus  is  ob¬ 
jected  to  not  because  of  the  alleged  falsity  of  the  amount 
of  the  surplus,  but  rather  upon  the  ground  that  at  the 
time  the  representation  was  made  the  corporation  was 
operating  at  a  deficit.  But  the  existence  of  a  surplus  in 
the  face  of  an  operating  deficit  is  a  commonplace  fact  of 
economic  life  and  this  representation  is  not,  as  the  indict¬ 
ment  alleges,  false.  At  the  trial  the  government  retreated 
to  a  new  position,  namely  that  the  representation  was  made 
false  by  the  failure  to  designate  the  surplus  as  donated. 
But  it  was  not  designated  as  an  earned  surplus,  and  while 
it  may  be  sound  bookkeeping  and  accounting  practice  to 
designate  the  character  of  surplus,  it  certainly  was  no  mis¬ 
representation  especially  since  the  source  of  the  surplus 
here  was  widely  publicized.  And  assuredly  any  contention 
that  appellant  knew  that  the  surplus  representation  was 
rendered  false  either  because  of  an  operating  deficit  or 
ambiguity  must  be  based  on  conjecture  for  there  is  noth¬ 
ing  in  the  record  to  support  it. 

6.  The  government’s  entire  case  is  condemned  by  a  com¬ 
plete  lack  of  proof  of  knowledge  of  falsity.  The  govern¬ 
ment  showed  that  appellant  knew  the  financial  statement 
had  been  issued,  but  there  was  no  real  dispute  about  that. 
Almost  all  of  the  government’s  evidence  on  the  important 
questions  of  scienter  and  intent  falls  wide  of  the  mark. 
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It  deals  with  unrelated  transactions,  most  of  which  oc¬ 
curred  long  after  the  submission  of  the  statement  involved 
here,  and  much  of  it  in  any  event  is  rendered  incompetent 
and  irrelevant  by  the  jury’s  elimination  of  the  conspiracy 
count  in  the  case. 

7.  Even  if  the  statements  in  issue  were  knowingly  false, 
they  were  nevertheless  not  material  to  the  exercise  of  the 
agency’s  jurisdiction.  The  existence  of  a  leasehold  which 
the  RFC  did  not  and  could  not  control,  made  it  impossible 
for  the  RFC  to  act  upon  the  bid  or  the  financial  statement. 
Wholly  apart  from  this,  the  proof  shows  that  the  statement 
did  not  materiallv  relate  to  the  exercise  of  the  agencv’s 
jurisdiction.  Congress  intended  in  the  statute  involved 
here  that  only  those  false  statements  be  punished  which 
are  intimately  connected  with  proposed  or  contemplated 
agencv  action.  But  the  evidence  establishes  here  that  the 
appellant  was  not  required  or  even  requested  to  submit  the 
financial  statement  of  August  2,  that  the  RFC  did  not  in 
fact  act  upon  the  representation,  and  that  the  representa¬ 
tion  was  actually  rejected  not  on  the  ground  that  it  was 
inaccurate  or  false,  but  solely  because  it  did  not  conform 
to  the  agency’s  requirements  for  the  exercise  of  jurisdic¬ 
tion.  We  simply  cannot  comprehend  how  a  statement  which 
was  expressly  rejected  by  an  agency  as  unsuited  to  the  exer¬ 
cise  of  its  jurisdiction  can  become  material  to  the  exercise 
of  its  jurisdiction. 

S.  There  is  no  convincing  proof  that  appellant  filed  the 
representations  or  caused  them  to  be  filed  with  the  RFC. 
This,  of  course,  is  an  indispensable  element  of  the  offense. 
Appellant  signed  neither  the  letter  transmitting  the  finan¬ 
cial  statement  to  the  RFC  nor  the  financial  statement  itself. 
The  arrangements  for  the  transmission  of  these  documents 
were  made  by  others  and  the  only  proof  connecting  appel¬ 
lant  with  the  filing  is  based  upon  incompetent  testimony. 
Moreover  this  testimony  contains  certain  internal  con¬ 
tradictions  and  is  inherently  dubious.  At  best  this  evi- 
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denee  could  be  used  only  to  show  that  appellant  knew  that 
the  statement  was  transmitted  to  Washington,  not  to  the 
RFC.  There  is  testimony  (which  we  believe  to  be  incom¬ 
petent)  that  appellant  learned  of  a  letter  transmitting  the 
February  28,  1950,  financial  statement,  but  this  testimony 
even  if  it  were  competent  shows  that  the  knowledge  was  ac¬ 
quired  after  the  filing  and  under  the  cases  a  ratification 
subsequent  to  the  date  of  filing  is  insufficient  to  meet  the 
requirements  of  proof  of  filing  under  the  statute. 


II 

9.  The  jury’s  elimination  of  the  conspiracy  from  the 
case — which  of  course  is  a  necessary  consequence  of  its  ac¬ 
quittal  of  both  appellant  and  his  named  co-conspirator  on 
the  conspiracy  count — makes  incompetent  and  irrelevant 
all  the  evidence  admitted  at  the  trial  on  the  conspiracy 
issue  and  by  virtue  of  the  co-conspirator  exception  to  the 
hearsay  rule.  A  most  prejudicial  item  of  evidence  falling 
into  this  category  was  testimony  concerning  a  conversation 
between  the  vice-president  of  the  corporation  and  the  cor¬ 
poration’s  accountant  to  the  effect  that  the  latter  would  not 
certifv  the  financial  statement  of  Februarv  28,  1950.  This 
testimony  is  now  out  of  the  case  because  the  individual  to 
whom  it  was  attributed  testified  before  the  grand  jury  and 
could  therefore  not  have  been  a  co-conspirator  to  the  grand 
jury  unknown,  because  the  alleged  telephone  conversation 
took  place  long  before  the  inception  of  the  conspiracy 
charged,  and  because  in  any  event  the  jury’s  verdict  elim¬ 
inates  the  conspiracy  altogether.  It  is  idle  to  contend  that 
the  testimony  was  not  prejudicial.  Tf  it  was  not  properly 
received,  or  is  now  incompetent  by  reason  of  the  acquittal 
under  the  conspiracy  count,  what  remains  is  patently  in¬ 
sufficient  to  support  the  conviction. 

10.  The  government  here  deliberately  exploited  a  non¬ 
existent  conspiracy  in  order  to  obtain  procedural  advan- 
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tages.  The  all-important  accountant,  Schneider,  was  not 
called  by  the  prosecution  although  he  was  present  in  the 
witness  room  during  the  trial  of  the  government’s  case. 
Instead  it  called  a  witness  to  testify  concerning  his  state¬ 
ments  and  two  other  expert  witnesses  to  testify  as  to  the 
meaning  and  intent  of  a  letter  which  he  had  drafted. 

11.  In  addition  to  this  testimony  the  government  intro¬ 
duced  a  considerable  body  of  evidence  dealing  with  scienter 
and  intent  which  the  elimination  of  the  conspiracy  charge 
now  also  makes  irrelevant  and  incompetent. 


Ill 

12.  At  the  opening  of  the  trial  the  government  aban¬ 
doned  a  specification  in  both  the  substantive  and  conspiracy 
counts  that  Knolil  had  falsely  been  represented  as  a  vice- 
president  of  Starrett.  Under  the  circumstances  of  this 
case  the  elimination  of  this  specification  within  two  counts 
of  the  indictment  constituted  a  substantial  alteration  of 
the  indictment  requiring  its  dismissal.  Here  the  specifi¬ 
cation  concerning  Knobl  was  not  formal  or  technical  but 
was  important.  The  role  of  Knohl  was  central  in  the  trans¬ 
action  described  in  the  indictment.  He  conducted  the  nego¬ 
tiations  with  the  RFC,  he  signed  the  bid,  raised  it  and 
wrote  the  letter  of  August  2  transmitting  the  financial 
statement.  • 

Nor  could  Knohl *s  charged  deception  as  to  his  relation¬ 
ship  to  Starrett  be  considered  a  minor  matter.  Knohl  had 
become  notorious  prior  to  the  return  of  the  indictment  be¬ 
cause  of  his  questionable  dealings  with  the  government  and 
his  abuse  of  relationships  with  government  officials  had 
become  the  subject  of  official  concern.  The  importance  of 
Knohl  therefore  makes  it  improper  to  assume  that  the 
grand  jury  would  have  returned  this  indictment  without 
the  Knohl  specifications  and  it  is  certainly  highly  unlikely 
that  the  grand  jury  would  have  indicted  appellant  in  Wash- 
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ington  for  having  committed  a  substantive  offense  alone 
when  on  the  one  hand  all  of  the  dealings  in  Washington 
were  through  Knohl,  and  on  the  other  the  sole  act  of  ap¬ 
pellant  took  place  in  New  York  City. 

IV 

13.  It  is  a  familiar  rule  of  statutory  construction  that  a 
later  specific  criminal  statute  repeals  by  implication  an 
earlier  general  one  dealing  with  the  same  offense.  The 
statute  invoked  by  the  instant  indictment,  Section  1001, 
was  obviously  rendered  inapplicable  to  the  instant  offense 
by  the  subsequent  passage  of  Section  1014  of  the  Criminal 
Code  which  specifically  applies  to  dealings  with  the  RFC. 
Since  both  statutes  require  the  identical  elements  of  proof, 
the  latter  statute  is  applicable.  This  might  conceivably  be 
of  little  moment  were  it  not  for  the  fact  that  the  applicable 
statute  provides  for  a  maximum  of  a  two-year  jail  sen¬ 
tence  instead  of  the  five  years  provided  for  in  the  instant 
statute.  Congress  certainly  did  not  intend  that  either  the 
grand  jury  or  the  Department  of  Justice  be  free  to  deter¬ 
mine  the  outer  limits  of  the  accused's  punishment. 


V 

14.  In  addition  to  the  allegation  of  falsity  based  upon  a 
non-existent  conflict  between  a  surplus  and  an  operating 
deficit,  the  indictment  contains  two  other  important  defects. 
The  transaction  which  it  describes  is  one  which  is  not  with¬ 
in  the  power  of  RFC.  The  legislative  history  of  the  RFC 
Act  conclusivelv  establishes  that  this  agencv  was  delib- 
erately  shorn  of  the  power  to  sell  its  assets.  That  power 
was  transferred  from  the  RFC  to  the  General  Services 
Administration  in  1949.  In  the  face  of  the  legislative  his¬ 
tory  a  power  to  sell  property  cannot  be  implied.  The  cases 
interpreting  Section  1001  leave  no  room  for  doubt  that  a 
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false  statement  can  be  punished  only  when  it  plainly  falls 
within  the  jurisdiction  of  the  agency  involved.  The  alleged 
false  statement  here  was  not  made  in  connection  with  a  loan 
or  banking  transaction.  Tt  was  made  specifically  in  con¬ 
nection  with  a  proposed  sale  of  property. 

15.  The  indictment  is  further  defective  in  that  it  nowhere 
alleges  that,  or  describes  the  manner  in  which,  the  state¬ 
ments  were  material  to  the  jurisdiction  of  the  agency. 
This  requirement  is  an  essential  ingredient  of  the  offense, 
it  has  been  authoritatively  held  that  an  indictment ;  is 
fatally  defective  which  fails  to  allege  in  liaec  verba 
or  through  description  that  the  statements  were  material 
to  the  agency’s  jurisdiction. 

ARGUMENT 

1 

The  evidence  is  insufficient  to  support  appellant’s 
conviction. 

Before  a  conviction  can  be  sustained  under  Title  18, 
U.  S.  C.,  Section  1001,  the  following  essential  elements 
must  be  proved: 

1.  The  statements  or  representations  involved  must  be 
objectively  false.15 

2.  Even  if  such  statements  are  objectively  false,  the  in¬ 
dividual  making  or  causing  them  to  be  made  must 
know  that  they  are  false.1<! 

i 

15  American  Communications  Association  v.  Douds,  339  U.  S.  382 ; 
United  States  v.  Jennison,  26  Fed.  Cas.  60S  (No.  15,475)  (C.  C. 
Kan.) ;  United  States  v.  Moore,  26  Fed.  Cas.  1304  (No.  15,803) 
(D.  C.  Mass.) ;  United  States  v.  Rhodes,  30  Fed.  431  (C.  C.  Mo.): 

10  American  Communications  Association  v.  Douds,  supra ;  United 
States  v.  Barra,  149  F.  2d  489  (C.  A.  2);  Hills  v.  United  States,  97 
F.  2d  710  (C.  A.  9) ;  Swisher  v.  United  States,  109  F.  2d  1000  (C.  A. 
10)  ;  United  States  v.  Uram,  148  F.  2d  187  (C.  A.  2). 
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3.  The  defendant  must  have  made  such  statements  or 
representations,  or  caused  them  to  be  made,  to  a 
particular  agency  or  department  of  the  government.17 

4.  Such  statements  or  representations  must  be  made 
not  only  knowingly  but  with  an  evil  or  criminal 
intent.18 

5.  Even  if  there  is  adequate  evidentiary  support  for  all 
of  the  above  elements  of  the  offense,  a  conviction  can¬ 
not  be  sustained  unless  the  matter  concerning  which 
the  statement  was  made  is  within  the  jurisdiction  of 
the  agency  or  department  of  government  to  which  it 
was  made.19 


17  United  States  v.  Valenti ,  207  F.  2d  242  (C.  A.  3) ;  United  States 
v.  Borozv,  101  F.  Supp.  211  (D.  C.  N.  J.) :  Reass  v.  United  States, 
99  F.  2d  752  (C.  A.  4)  ;  United  States  v.  Lombardo.  241  U.  S.  73: 
Mookini  v.  United  States.  95  F.  2d  960  (C.  A.  9) :  United  States 
v.  Moore,  185  F.  2d  92  (C.  A.  5) ;  United  States  v.  Christophersov. 
261  Fed.  225  (D.  C.  Mo.) ;  United  States  v.  Nezvton,  68  F.  Supp. 
952.  affd  162  F.  2d  795  (C.  A.  4):  Lowe  v.  United  States,  141 
F.  2d  1005  (C.  A.  5). 

18  American  Communications  Association  v.  Douds,  supra;  United 
States  v.  Leviton,  193  F.  2d  S48.  851  (C.  A.  2),  cert.  den.  343  U.  S. 
946;  United  States  v.  White,  69  F.  Supp.  562  (D.  C.  Cal.) ;  United 
States  v.  Presser,  99  F.  2d  S19  (C.  A.  2)  ;  United  States  v.  Buckley. 
49  F.  Supp.  993  (D.  C.  D.  C.)  ;  Terry  v.  United  States.  131  F.  2d 
40  (C.  A.  8) ;  Lee  v.  United  States,  167  F.  2d  137  (C.  A.  6)  ;  United 
States  v.  Clawson,  13  F.  Supp.  178  (D.  C.  Wyo.)  :  Bartlett  v.  United 
States,  166  F.  2d  920  (C.  A.  10)  ;  Christensen  v.  United  States,  90 
F.  2d  152  (C.  A.  7). 

19  Rolland  v.  United  States,  200  F.  2d  67S  (C.  A.  5).  cert.  den. 
345  U.  S.  964:  United  States  v.  Moore,  185  F.  2d  92  (C.  A.  5) ; 
Todorow  v.  United  States,  173  F.  2d  439  (C.  A.  9),  cert.  den.  337 
U.  S.  925;  Lowe  v.  United  States,  supra;  Terry  v.  United  States, 
supra;  United  States  v.  White,  supra;  United  States  v.  Crittenden, 
24  F.  Supp.  84  (D.  C.  N.  Y.) ;  United  States  v.  Christopherson. 
supra. 
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6.  In  addition,  the  false  statements  or  representations 
must  be  material  to  the  exercise  bv  the  agency  of  its 
jurisdiction  over  the  matter  involved.20 

If  the  government’s  proof  is  insufficient  as  to  any  one 
of  the  above  requirements,  the  conviction  must  be  reversed. 
Much  of  the  evidence  which  was  adduced  at  the  trial  can¬ 
not  be  brought  to  the  support  of  the  jury  verdict.  As  we 
shall  show  in  detail,  infra,  a  considerable  portion  of  the 
evidence  was  hearsay  but  was  admitted  as  declarations  of 
co-conspirators  in  furtherance  of  the  conspiracy.  Since 
no  conspiracy  was  found  to  exist,  all  of  this  evidence  now 
becomes  incompetent. 

The  indictment  charges  that  the  appellant  made  certain 
“false,  fictitious  and  fraudulent”  representations  and  state¬ 
ments.  The  first  of  these  is  the  “Knolil  representation” 
which  the  government  itself  abandoned.21  The  remaining 
representations  alleged  to  be  false,  fictitious  and  fraudulent 
are  the  preferred  stock,  surplus  and  loans  payable  repre¬ 
sentations.  If  any  one  of  these  representations  was  not 
knowingly  false,  fictitious  and  fraudulent  then  the  judg¬ 
ment  of  conviction  must  be  reversed.22 

20  Rolland  v.  United  States,  supra;  United  States  v.  Moore,  185 
F.  2d  92  (C.  A.  5) ;  Todorozv  v.  United  States ,  supra;  United  States 
v.  U.  S.  Cartridge  Co.,  95  F.  Supp.  3S4  (D.  C.  Mo.),  aff’d  198  F. 
2d  456;  Danaher  v.  United  States,  39  F.  2d  325  (C.  A.  8) ;  United 
States  v.  Mignon,  103  F.  Supp.  20  (D.  C.  Pa.)  ;  Harris  v.  United 
States,  104  F.  2d  41  (C.  A.  8)  ;  United  States  v.  Long,  14  F.  Supp. 
29  (D.  C.  Mass.). 

21  We  consider  below  the  legal  consequences  of  this  abandonment. 

22  The  verdict  here  was  a  general  one  of  guilty  without  special 
findings  as  to  the  statements  on  which  it  rests.  Since  it  is  impos¬ 
sible  to  ascertain  the  grounds  which  resulted  in  appellant’s  convic¬ 
tion,  the  verdict  must  be  set  aside  if  there  is  a  defect  in  the  proof 
as  to  any  one  of  the  three  specifications  or  an  insufficiency  as  to  any 
one  essential  ingredient  of  the  offense  such  as  scienter,  materiality 
or  filing.  Stromberg  v.  California,  283  U.  S.  359.  368;  Williams  v. 
North  Carolina,  317  U.  S.  287,  292. 
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A.  The  Preferred  Stock  Representation 

The  indictment  charges  that  the  financial  statement  of 
February  28,  1950,  was  false,  fictitious  and  fraudulent  in 
that  it  represented  that  the  total  capital  stock  of  the  cor¬ 
poration  included,  in  addition  to  200  shares  of  no  par  value 
common  stock,  200  shares  of  preferred  stock  listed  at 
$339,800  when  in  fact  the  total  stock  consisted  of  only  200 
shares  of  no  par  value  common  stock  (App.  20). 

As  we  have  shown,  beginning  in  the  latter  part  of  1949, 
appellant  by  agreement  with  the  stockholders  and  directors 
of  Starrett  systematicallv  reduced  his  loans  bv  converting 
them  into  preferred  stock  on  the  one  hand  and  donated 
surplus  on  the  other  (App.  376,  939,  940,  GE  26). 

The  preferred  stock  involved  here  was  entered  in  ac¬ 
cordance  with  a  stockholders’  agreement  dated  September 

30,  1949,  made  and  executed  in  the  regular  course  of  corpo¬ 
ration  business  (App.  398,  943,  GE  32).  The  delay  in 
formal  issuance  was  due  only  to  the  carelessness  of  the 
attorney  for  the  corporation  in  his  application  for  the  ap¬ 
proval  of  the  Secretary  of  State  (  App.  609-623).  On  a 
number  of  occasions  between  November,  1949,  and  April, 
1950,  he  submitted  such  a  proposed  amendment  to  the  char¬ 
ter  to  the  Secretary  of  State.  On  each  occasion  the  pro¬ 
posed  amendment  was  returned  because  of  drafting  errors 
(App.  609-623). 28 

The  corporate  minute  book  indicates  the  issuance  of  the 
preferred  stock  (App.  943,  GE  32)  and  the  corporate 
records  as  of  the  closing  date  for  the  year  1949,  December 

31,  1949,  likewise  reflect  the  issuance  of  the  preferred  stock 
(App.  727).  The  statement  of  September  30,  1949,  is¬ 
sued  by  J.  B.  Kass  &  Co.,  the  corporation’s  accountants, 
reflects  the  issuance  of  the  preferred  stock  (App.  961,  962, 
DE  7).  A  stockholders’  agreement  was  entered  into  as  of 

-3  The  charter  was  in  fact  ultimately  amended  (App.  596)  in 
November,  1950. 
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December  20,  1949  and  put  into  effect  on  May  3,  1950,  in 
reliance  upon  the  existence  of  the  preferred  stock  (App. 
528). 

The  sole  contention  of  the  government  is  that  the  lack 
of  charter  amendment  for  the  issuance  of  preferred 
stock  made  the  representation  false,  fictitious  and  fraud¬ 
ulent.  But  the  highest  court  of  New  York  has  held  in  effect 
that  the  representation,  as  a  matter  of  law,  was  true  when 
made  to  the  RFC.  It  is  therefore  most  important  to  ana¬ 
lyze  that  case,  since  in  our  view  it  completely  destroys  the 
government’s  contention. 

In  1951  an  action  was  instituted  against  appellant  and 
the  corporation  by  Fein  and  Daniels,  the  former  minority 
stockholders,  to  rescind  the  agreement  transferring  their 
stock  interests  and  relating  to  the  issuance  of  the  preferred 
stock  here  in  issue  (App.  360,  361 ).  A  trial  was  held  in  the 
court  of  original  jurisdiction  in  the  State  of  New  York, 
the  Supreme  Court,  New  York  County,  and  a  verdict  was 
entered  in  behalf  of  the  plaintiffs. 

On  appeal  to  the  Appellate  Division  of  the  Supreme 
Court  of  the  State  of  New  York,  First  Department,  the 
decision  of  the  court  below  was  reversed  and  new  findings 
of  fact  and  law  made.-4  The  Court  of  Appeals  of  the 
State,  the  court  of  last  resort,  affirmed  the  decision  of  the 
Appellate  Division  which  validated  the  agreement  to  issue 
preferred  stock.  In  rejecting  the  attacks  upon  the  agree¬ 
ment  for  issuance  of  preferred  stock  and  the  surrender  of 
common  stock,  the  New  York  reviewing  courts  ruled  that 
preferred  stock  was  issued  despite  the  absence  of  charter 
amendment. 

The  Appellate  Division,  referring  to  the  Starrett  Tele¬ 
vision  Corporation,  stated  (at  572) :  : 

“They  expanded  rapidly,  requiring  increased  capital, 
until  by  March  30,  1950,  defendant  [Freidus]  had  in- 


-4  Fein  v.  Starrett  Television  Corp.,  116  N.  Y.  S.  2d  571,  280  App. 
Div.  670.  aff’d  305  N.  Y.  856.  114  N.  E.  2d  210. 
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vested  more  than  $900,000.  Plaintiffs  [Fein  and 
Daniels]  had  invested  nothing  except  their  time  and 
technical  skill.  Defendant  eliminated  over  $500,000  of 
the  corporation’s  existing  debt  to  him  by  converting 
it  into  preferred  stock  and  by  making  donations  to  sur¬ 
plus.  At  about  this  time  he  and  plaintiffs  signed  an 
agreement  predated  December  20,  1949,  reciting  that 
Starrett  was  in  urgent  need  of  additional  funds  not 
obtainable  through  any  banking  or  loan  channels,  and 
that  plaintiffs  were  willing  to  pledge  their  stock  hold¬ 
ings  in  Starrett  to  defendant  as  security  for  the  repay¬ 
ment  of  indebtedness  then  owing  to  him  by  the  corpo¬ 
ration  and  for  future  demand  loans  which  he  might 
make  to  the  corporation.” 

The  court  then  goes  on  to  state  (at  574) : 

“He  [Freidus]  ivas  completely  in  control  of  the 
situation,  both  as  creditor  and  as  holder  of  the  pre¬ 
ferred  stock  which  had  sole  voting  power .  In  reli¬ 
ance  upon  these  assignments  of  plaintiffs’  common 
shares  he  transferred  $269,000  of  Starrett’s  then  exist¬ 
ing  liability  to  him  from  loans  to  donated  surplus.” 
(Emphasis  added.) 

The  findings  of  fact  and  conclusions  of  law  of  the  Ap¬ 
pellate  Division  as  they  relate  to  the  question  of  preferred 
stock  are  as  follows  (App.  963-971,  DE  8,  idem):-* 

“19.  In  or  about  November,  1949,  plaintiffs,  at  the 
request  of  defendant  Freidus,  entered  into  an  agree¬ 
ment  to  recapitalize  the  corporate  stock  so  that  it 
should  consist  of  200  shares  of  common  stock  and  200 
shares  of  preferred  stock  which  preferred  stock  should 
have  a  total  declared  value  of  $339,800.00,  but  should, 
upon  redemption,  be  redeemed  for  the  sum  of  $524,- 
800.00,  should  have  cumulative  preferred  dividends  at 
the  rate  of  9%  per  annum,  should  have  prior  rights 
upon  any  distribution  of  assets,  should  have  all  voting 

25  Of  the  findings  and  conclusions  which  follow.  Nos.  19  and  23 
were  made  by  the  New  York  State  Supreme  Court  at  the  end  of  the 
trial  and  were  affirmed  and  adopted  by  the  Appellate  Division,  the 
remainder  were  made  in  the  first  instance  by  the  Appellate  Division. 
All  of  the  findings  and  conclusions  referred  to  were  affirmed  in  the 
New  York  Court  of  Appeals. 
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and  managerial  rights,  and  all  of  which  preferred  stock 

should  be  issued  to  defendant  Freidus  in  consideration 

of  the  cancellation  by  him  of  personal  loans  owing  to 

him  by  the  Corporation.” 

#**### 

“23.  By  March  30,  1950,  defendant  Freidus  had 
made  loans  to  defendant  Corporation  of  approximately 
$900,000.00  which  appeared  on  the  books  of  the  Corpo¬ 
ration  as  either  loans,  donated  surplus,  or  by  the  issu¬ 
ance  of  preferred  stock.” 

****** 

“24.  The  moneys  loaned  by  defendant  Freidus  to  the 
Corporation  and  thereafter  either  converted  into  stock 
of  tlie  Corporation  or  transferred  to  donated  surplus 
of  the  Corporation  may  no  longer  be  recovered  by  de¬ 
fendant  Freidus  as  loans,  and  as  a  result  of  such  con¬ 
version  of  loans  into  stock  and  of  such  transfers  of 
moneys  loaned  to  donated  surplus,  defendant  Freidus 
has  subordinated  his  claim  for  the  repayment  thereof 
to  the  claims  of  all  then  existing  creditors  of  the  Cor¬ 
poration  and  to  all  persons,  firms  or  corporations 
thereafter  becoming  creditors  of  the  Corporation.” 

****** 

“25.  By  virtue  of  his  position  as  creditor,  and  as 
holder  of  all  of  the  preferred  stock  which  had  and  has 
sole  voting  power,  and  as  holder  of  a  majority  of  the 
common  stock,  defendant  Freidus  was  in  complete  con¬ 
trol  of  the  Corporation  even  before  the  assignment  by 
plaintiffs  of  their  common  stock  to  him”  [i.e.,  prior  to 
May  3,  1950].  (Emphasis  added.) 

CONCLUSIONS  OF  LAW 

“3.  The  defendant  Freidus  could  not  be  restored  to 
his  status  as  it  existed  immediately  prior  to  the  trans¬ 
fer  to  the  donated  surplus  of  the  Corporation,  on  May 
3,  1950,  of  the  sum  of  $209,050.00  theretofore  loaned 
by  Freidus  to  the  defendant  Starrett  Television  Cor¬ 
poration.” 
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The  New  York  decision  was  offered  in  evidence.  The 
court  excluded  it,26  although  it  permitted  a  representative 
of  the  New  York  Secretary  of  State  to  testify  as  to  the 
proper  legal  procedure  for  enlarging  the  charter  authoriza¬ 
tion  for  stock  issuance  (App.  589-591,  771-772).  We  think 
that  had  the  jury  known  of  this  decision,  an  acquittal  would 
have  followed.  It  is  true  that  the  jury  cannot  pass  on  a 
question  of  law.  But  here  we  have  the  appellant  represent¬ 
ing  to  his  creditors,  and  later  to  the  RFC,  that  his  relation¬ 
ship  to  the  company  was  that  of  preferred  stockholder  and 
not  that  of  a  creditor.  He  must  have  believed  in  the  truth 
of  that  representation.  He  litigated  the  issue.  The  New 
York  appellate  courts  agreed  with  him.  Apart  from  the 
legal  point  of  full  faith  and  credit,27  the  decision  proves 

“c  The  court  below  rejected  the  findings  of  the  New  York  court 
on  the  grounds  that,  inter  alia.  “New  York  did  not  find  as  a  fact 
that  the  preferred  stock  was  issued  and  outstanding  on  February  20. 
1950”  (sic)  (App.  568.  574.  576).  But  the  difficulty  with  this  inter¬ 
pretation  of  the  decision  is  that  it  ignores  the  fact  that  the  conver¬ 
sion  of  appellant’s  loans  to  preferred  stock,  which  was  the  subject 
of  the  September  30.  1949  agreement,  was  the  only  issuance  of  pre¬ 
ferred  stock  which  took  place  from  the  fall  of  1949  until  August  31. 
1950  (App.  728).  In  short,  precisely  the  same  preferred  stock 
issue  was  before  the  New  York  courts  as  was  described  in  the  finan¬ 
cial  statement  of  February  28.  1950.  The  court’s  rejection  of  the 
New  York  findings  is  indefensible  when  we  bear  in  mind  that  the 
essence  of  alleged  falsity  of  the  preferred  stock  representation  is 
not  the  time  when  it  was  made  but  rather  the  lack  of  corporate  poii’cr 
to  issue  preferred  stock.  (In  this  respect  it  differs  from  the  loan 
and  surplus  representations  which,  as  we  shall  show,  are  charged  to 
be  false  only  as  of  the  time  when  made.)  But  of  course  it  was  on 
the  issue  of  corporate  power  that  the  court  below  should  have  wel¬ 
comed  the  judicial  pronouncements  of  the  courts  of  the  State  where 
Starrett  was  incorporated,  where  the  stock  was  issued  and  where  it 
does  business. 

27  Since  the  New  York  courts  had  held  that  the  corporation  had 
validly  issued  the  preferred  stock  in  spite  of  the  failure  to  comply 
with  formalities,  this  judicial  pronouncement  would  appear  to  be  a 
binding  determination  of  the  accuracy  of  the  statement  to  the  RFC. 
The  cases  hold  that  it  is  the  state  of  incorporation  that  determines 
the  rights  and  liabilities  of  stockholders  and  the  scope  of  corporate 
powers  and  other  jurisdictions  must  follow  its  judicial  determina¬ 
tions  on  such  matters  where  applicable.  See  Converse  v.  Hamilton. 
224  U.  S.  243 ;  Selig  v.  Hamilton ,  234  U.  S.  652 ;  Hancock  National 
Bank  v.  Farnnm,  176  U.  S.  640;  Whitman  v.  National  Bank  of 
Oxford.  1/6  U.  S.  559. 
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beyond  doubt  the  fact  that  appellant’s  belief  that  the  state¬ 
ment  correctly  represented  his  relationship  to  the  company 
was  reasonable.  Failure  of  the  corporation’s  attorney  to  get 
state  approval  was  undoubtedly  careless.  Perhaps  appel¬ 
lant’s  failure  to  ascertain  the  success  of  his  attorney’s 
efforts  was  careless.  But  the  prosecution  would  have  had 
to  argue  that  this  was  not  negligence,  but  an  actual  intent 
to  deceive.  And  its  argument  on  that  point  would  have 
been  lamentably  weak.  What  motive  could  they  have  as¬ 
cribed  to  appellant  ?  He  must  have  known  that  his  records 
would  be  checked.  The  only  conceivable  purpose  could 
have  been  to  assert  his  rights  as  a  creditor  against  the  Cor¬ 
poration  some  later  time  at  the  expense  of  the  RFC.  But 
is  it  possible  that  a  man  with  business  experience  could 
have  thought  he  could  get  the  property  by  making  the  RFC 
think  he  was  a  stockholder,  and  then  later  share  with  it  as 
a  creditor?  Could  any  jury  have  swallowed  such  an  argu¬ 
ment  and  found  that  the  motive  was  to  deceive?  We  think 
not.  The  New  York  decision  was  thus  a  crucial  fact  bear¬ 
ing  on  appellant’s  scienter.  It  confirmed  the  reasonable¬ 
ness  of  appellant’s  actions.  Its  exclusion  was  reversible 
error  of  the  most  prejudicial  kind. 

The  trial  court’s  exclusion  was  particularly  prejudicial 
because  its  charge  to  the  jury  stated  that  an  issue  in  the 
case  was  whether  the  issuance  of  the  preferred  stock  had 
been  authorized  by  the  State  and  indicated  that  if  it  had 
not  been  authorized  then  the  statement  that  the  stock  had 
been  issued  was  false  (App.  893,  894).  The  court’s  charge 
in  its  context  virtually  states  as  a  matter  of  law  that  unless 
the  stock  issuance  was  authorized  de  jure,  the  preferred 
stock  representation  was  false  (App.  891-894).  In  short, 
the  trial  court  told  the  jury  that  the  issuance  of  preferred 
stock  without  charter  authorization  was  a  legal  nullity 
despite  the  contrary  conclusion  of  the  New  York  courts, 
(App.  893,  894).  The  prejudicial  impact  of  the  instruction 
was  increased  by  the  court’s  further  charge  that  appellant’s 
ignorance  of  the  law,  as  the  court  stated  it,  was  no  excuse 
(App.  894). 
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The  only  evidence  offered  by  the  government  on  the  issue 
of  knowledge  which  we  have  been  able  to  find  deals  only 
with  the  so-called  ‘‘pro  forma”  statement  of  August  31, 
1950  (App.  941,  942,  GE  28).  This  evidence  may  be  sum¬ 
marized  in  this  way : 

Between  February  28,  1950,  and  August  31,  1950,  appel¬ 
lant  had  made  additional  loans  to  the  corporation  in  excess 
of  $250,000  and  between  August  31,  1950,  and  some  time  in 
October,  1950,  further  loans  exceeding  $100, 000  were  made 
(App.  778).  Upon  learning  some  time  in  October,  1950, 
of  the  failure  of  its  attorney  to  amend  the  charter,  the  cor¬ 
poration  changed  its  accounts  so  that  the  $339,800  together 
with  additional  loans  of  appellant  and  his  wife  were  en¬ 
tered  in  the  loan  account  (App.  444,  445,  707-710).  This 
was  not  dictated  by  appellant's  desire  to  shift  his  position 
to  the  improved  status  of  a  loan  creditor.  Such  a  shift 
would  have  been  impossible  after  the  statements  were 
issued  as  any  businessman  would  know.  It  was  rather 
an  interim  arrangement  resulting  from  failure  of  counsel 
to  amend  the  charter.  A  notation  in  the  entry  makes 
it  clear  that  there  would  be  an  “additional  entry  on  pre¬ 
ferred  stock  to  follow”  (App.  956-959,  GE  47,  48).  At  the 
same  time  a  “pro  forma”  statement  was  issued  as  of  August 
31,  1950,  indicating  that  a  recapitalization  was  in  process 
under  which  $600,000  of  loans  would  be  converted  into 
preferred  stock.  Subsequent  thereto  additional  loans  in 
the  amount  of  $200,000  were  made  and  preferred  stock 
was  issued  under  the  amended  charter  in  November  of 
1950  in  the  amount  of  $800,000  (App.  425-429). 

But  this  evidence  hardly  meets  the  government’s  burden 
of  proving  that  appellant  knew  that  the  preferred  stock 
representation  was  false  when  it  was  made  on  August  2, 
1950.  Moreover,  it  does  not  show  that  appellant  knew  at 
any  time  that  the  preferred  stock  representation  was  false. 
This  clear  and  open  reconciliation  of  the  corporate  records 
was  calculated  to  deceive  no  one.  It  was  necessitated  by 
the  attorney’s  failure  to  obtain  official  approval. 
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B.  The  Loans  Payable  Representation 

The  statement  of  February  28,  1950,  listed  under  the 
loan  account  loans  outstanding  in  the  amount  of  $28,450.11 
(App.  924,  925,  GE  15).  The  government  contends  that 
this  statement  was  false  in  that  the  loan  account  should 
have  reflected  debts  to  appellant  in  the  amount  of  $637,- 
300.11.  The  government  arrives  at  this  sum  by  adding 
to  the  sum  of  $28,450.11  the  amount  of  the  preferred  stock, 
$339,800,  and  a  donation  to  surplus  of  $269,050,  made  pur¬ 
suant  to  a  letter  of  May  3,  1950  (App.  719). 

There  is  no  dispute  that  as  of  February  28,  1950,  loans 
from  appellant  in  the  form  of  advances  to  the  corporation 
were  outstanding  in  the  sum  of  $269,050  (App.  651,  773- 
778). “s  The  government’s  contention  that  the  loan  account 
was  understated  depends  on  proof  on  the  one  hand  that 
the  preferred  stock  representation  was  knowingly  false, 
and  on  the  other  that  the  representation  as  to  surplus 
reducing  the  loan  account  further  by  $269,050  was  false. 
The  second  specification  of  the  indictment  is  directed  to 
the  latter.  This  reduction  of  the  loan  account  was  made 
by  means  of  a  letter  signed  by  appellant  authorizing  the 
firm’s  accountants  ‘‘to  transfer  the  sum  of  $269,050  appear¬ 
ing  in  my  loan  account  as  at  February  28,  1950  to  the 
donated  surplus  account  of  Starrett  Television  Corp.” 
(App.  938,  GE  24). 

The  government  does  not  disagree  with  the  view  that  the 
representations  made  in  the  financial  statement  of  Feb¬ 
ruary  28,  1950,  correctly  reflect  appellant’s  legal  status 

-8  The  preferred  stock  had,  in  accordance  with  the  agreement  of 
September  30.  1949,  reduced  the  loans  by  $339.S00.  In  addition  the 
agreement  provided  that  $165,000  in  loans,  as  evidenced  by  deben¬ 
ture  bonds,  be  donated  to  surplus.  While  the  government  contested 
the  effectiveness  of  the  September  30.  1949  agreement  insofar  as  it 
related  to  the  preferred  stock,  it  conceded  its  effectiveness  as  to  this 
$165,000  donation  to  surplus.  In  addition  it  should  be  pointed  out 
that  subsequent  to  February  28.  1950,  additional  loans  were  made  by 
appellant  and  his  wife  which  were  also  donated  to  surplus  and  were 
converted  to  capital  stock.  These  are  not  in  issue  here. 
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as  a  donor  of  capital.  The  prosecution’s  point  seems  to 
have  been  that  the  effective  date  of  the  donation  was  the 
day  the  letter  was  written.  It  is  apparently  the  govern¬ 
ment’s  contention  that  while  the  representation  was  factu¬ 
ally  true  on  May  3,  it  was  untrue  in  that  the  donation  had 
not  been  made  on  February  28.  Since  the  statement  was 
given  to  the  RFC  on  August  2,  we  cannot  conceive  how 
the  misrepresentation — if  there  was  any — could  have  pos¬ 
sibly  been  material  to  the  exercise  of  the  agency’s  juris¬ 
diction.-0  The  date  could  have  made  no  possible  difference 
to  the  RFC  or  anyone  else. 

Moreover,  the  very  nature  of  the  representation  indicates 
that  it  could  not  have  been  knowingly  false.  As  an  ex- 
]Derienced  businessman  appellant  must  have  known  that 
when  he  told  his  creditors  and  the  RFC  that  the  money  he 
advanced  the  corporation  was  not  a  debt  but  donated  sur¬ 
plus,  he  became  bound  by  his  representation.  The  repre¬ 
sentation  became  true  the  moment  appellant  made  it.  He 
became  legally  bound,  having  obtained  credit  on  that  repre¬ 
sentation,  to  carry  it  out.  And  unless  we  assume  that 
appellant,  a  man  of  extensive  business  experience,  is  a 
complete  fool  he  must  have  known  that  such  a  representa¬ 
tion  to  his  creditors  could  not  have  been  repudiated.  In 
other  words,  even  if  appellant  had  intended  this  repre¬ 
sentation  to  be  a  lie,  it  became  true  the  moment  he  made 
it.  And  for  that  reason,  since  the  representation  concerns 
the  legal  relationship  between  appellant  and  the  corpora¬ 
tion,  it  is  not  and  cannot  be  a  misrepresentation. 

Whatever  the  government’s  argument  might  be  in  this 
case,  it  could  only  be  made  plausible  by  the  existence  of  some 
motive.  Since  the  appellant  must  have  known  and  expected 
his  books  would  be  checked,  no  criminal  design  can  be 
imagined,  unless  it  is  argued  that  he  intended  it  as  a  prac- 

20  We  discuss  the  entire  question  of  the  materiality  of  the  financial 
statement  of  February  28  to  the  exercise  of  the  agency’s  jurisdiction 
in  a  succeeding  section  of  the  brief. 
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tieal  joke  on  the  RFC.  Assuming  the  dubious  proposition 
that  a  practical  joke  on  the  RFC  may  be  a  crime,  there 
is  no  suggestion  in  the  record  that  appellant  was  a  practical 
joker. 

The  misrepresentation  with  respect  to  the  donation  to 
surplus  falls  in  the  same  category  as  the  alleged  misrepre¬ 
sentation  about  the  preferred  stock.  Had  the  jury  known 
of  the  decision  of  the  New  York  Court  of  Appeals  defining 
the  legal  relationship  with  respect  to  the  preferred  stock, 
as  a  practical  matter  it  could  not  possibly  have  found  that 
the  credit  statement  which  bound  the  appellant  "was  a  mis¬ 
representation  of  the  mutual  obligations  between  him  and 
the  company.30 

In  any  event  the  record  does  not  support  the  government’s 
thesis  that  May  3  was  the  effective  date  of  the  transfer. 
Until  some  basis  for  materiality  and  knowledge  is  sug¬ 
gested  by  the  government,  it  seems  unnecessary  to  burden 
the  Court  with  a  lengthy  demonstration  of  this  fact.  We 
therefore  merely  present  it  here  in  compressed  summary 
form : 

First,  an  informal  reorganization  of  the  corporation  had 
been  planned  long  before  May  3,  pursuant  to  which  the 
common  stockholders  agreed  to  surrender  their  stock  to 
appellant  if  they  failed  to  obtain  new  sources  of  capital, 
and  appellant  agreed  upon  the  surrender  of  the  stock  to 
provide  further  financing.  Fein  v.  Starrett  Television 
Corp.,  supra. 

The  common  stockholders’  continuing  inability  to  raise 
capital  by  May  3  finally  made  it  necessary  for  appellant 
to  insist  that  the  prior  agreements  be  put  into  effect.  The 
validity  of  these  agreements  was  approved  by  the  New 
York  courts  in  the  decisions  already  referred  to. 

30  Sec  findings  of  fact  and  conclusions  of  law  in  Fein  v.  Starrett 
Tclcz'ision  Corp.,  supra. 


36 


Second,  long  prior  to  May  3,  it  had  been  agreed  that  a 
financial  statement  would  be  issued  reflecting  the  reorgan¬ 
ized  capital  structure.  In  accordance  with  this  reorgani¬ 
zation  the  firm’s  accountant  had  prepared  in  the  early  part 
of  April  a  preliminary  trial  balance.  Both  the  accountant’s 
trial  balance  and  his  working  papers  indicate  that  the  dona¬ 
tion  to  surplus  was  to  be  effective  February  28,  1950  ( App. 
664). 

Third,  corporate  records,  journal  entries  and  statements 
of  tlie  corporation’s  accountants  all  reflect  an  intention  to 
reduce  the  loan  account  by  the  sum  in  issue  effective  Feb¬ 
ruary  28,  1950  (App.  730, *956-959,  GE  47,  48). 

Fourth,  not  only  the  language  of  the  letter  but  support¬ 
ing  testimonv  bv  witnesses  involved  in  the  transaction 
indicate  that  February  28,  1950  was  to  be  the  effective 
date  of  the  transfer  (App.  389,  673,  674,  788). 

Fifth,  the  government’s  case  is  based  entirely  upon 
highly  strained  opinion  testimony  that  the  position  of  the 
prepositional  phrase  “as  at  February  28,  1950”  in  the 
letter  of  May  3,  1950  justifies  interpreting  the  phrase  as 
descriptive  of  the  amount  rather  than  the  time  of  the  trans¬ 
fer.  Moreover,  this  interpretation  was  offered  by  strangers 
to  the  transaction,  in  disregard  of  the  actual  intention  of 
the  parties  and  despite  the  fact  that  the  draftsman  of  the 
letter,  the  accountant  Schneider,  was  present  in  the  gov¬ 
ernment's  witness  room  during  the  entire  period  of  the 
presentation  of  the  government’s  case  (App.  671,  731,  735, 
738-741,  744,  780,  781). 

Sixth,  the  government’s  interpretation  of  the  May  3  letter 
makes  no  sense.  Why  should  appellant  have  used  a  date  to 
describe  the  amount  of  the  transfer  when  he  had  already,  in 
the  same  document,  expressly  specified  the  sum? 
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C.  The  Surplus  Representation 

The  indictment  charges  that  the  statement  of  February 
28,  1950,  falsely  represents  the  corporation’s  surplus  to 
be  $109,420.01.  But  the  specification  is  not  directed  at  the 
alleged  falsity  of  the  amount  of  the  claimed  surplus;31  the 
charge  is  rather  that  “in  truth  and  in  fact  the  Starrett 
Television  Corporation  on  that  date  was  actually  operating 
at  a  deficit”  (App.  20). 

Both  the  indictment  and  the  proof  reflect  an  appalling 
disregard  of  simple  facts  of  economic  life  in  positing  a 
falsehood  in  a  representation  of  surplus  upon  the  existence 
of  an  operating  deficit.  Manifestly  a  corporation  may  have 
an  operating  deficit  and  at  the  same  time  a  surplus. 

Thus  in  Paton’s  classic  Accountant’s  Handbook  (3d  ed., 
1943),  pp.  1018-1019,  it  is  stated  that  losses  may  be  absorbed 
against  paid-in  surplus  when  both  current  net  and  accumu¬ 
lated  earned  surplus  have  been  exhausted  and  the  adjust¬ 
ment  receives  the  approval  of  the  stockholders. 

Similarly,  Auditing  by  William  H.  Bell  and  Ralph  S. 
Johns  (N.  Y.  1942),  p.  358,  makes  it  clear  that  there  is  no 
misrepresentation  in  any  meaningful  accounting  sense  in¬ 
volved  in  offsetting  a  deficit  against  surplus. 

"In  the  application  of  the  above  principle,  corpora¬ 
tions  are  sometimes  confronted  with  a  substantial  defi¬ 
cit  from  operations  accompanied  by  the  existence  of 
capital  surplus.  It  is  now  generally  considered  proper 
to  transfer  a  deficit  in  earned  surplus  to  a  capital  sur¬ 
plus  account  and  thus  enable  the  corporation  to  ‘clean 
the  slate’  and  get  a  fresh  start  after  having  had  large 
operating  losses  or  having  charged  earned  surplus 
with  reductions  in  capital -asset  accounts  or  similar 
adjustments.  The  only  justification  for  thus  disposing 

31  If  the  preferred  stock  and  loans  payable  representation  were 
true,  then  the  surplus  account  is  likewise  true.  (There  is  a  mathe¬ 
matical  discrepancy  which  is  explained  by  the  fact  that  certain  ad¬ 
justments  were  made  relating  to  re-evaluation  of  accounts  payable 
and  royalty  accounts.  These  adjustments  are  not  in  dispute.) 


38 


of  a  debit  balance  in  earned  surplus  is  that  the  corpo¬ 
ration  has  undergone  an  informal  reorganization,  and 
that  it  should  be  permitted  to  accomplish  the  same 
results  with  respect  to  adjustment  of  its  accounts  as 
though  it  had  undergone  a  formal  reorganization.  It 
follows  logically  that  such  disposal  of  a  deficit  in  an 
informal  reorganization  should  require  the  same  ap¬ 
proval  by  the  stockholders  as  would  be  required  if  the 
corporation  had  been  formally  reorganized.” 

It  would  be  difficult  to  phrase  in  accounting  terms  a  more 
accurate  picture  of  the  situation  presented  by  this  case,  for 
here  the  deficit  in  earned  surplus  was  disposed  of  by  a 
corporation  undergoing  an  informal  recapitalization  to 
enable  it  “to  clean  the  slate”  after  having  had  large  operat¬ 
ing  losses.  And  in  this  case  the  appellant  has  never  con¬ 
tested  the  fact  that  during  the  period  in  issue  the  corpora¬ 
tion  was  operating  at  a  deficit.  This  was  known  to  the 
trade,  to  credit  organizations  and  to  the  public  at  large 
(App.  458). 

In  order  to  give  some  substance  to  this  flimsy  charge  of 
falsity,  the  government  was  forced  into  the  position  that 
the  representation  was  false  in  that  it  did  not  specify  that 
the  surplus  was  created  by  donations.  The  government 
contended  that  the  surplus  figure  should  have  been  broken 
down  into  earned  and  donated  surplus.  Its  witnesses  in¬ 
dicated  that  this  was  preferred  bookkeeping  and  account¬ 
ing  procedure  (App.  667,  668). 3-  But  according  to  the 

:i2  \ye  do  not  contest  this  contention  but.  at  the  same  time,  it  must 
not  be  thought  that  such  failure  to  designate  the  source  of  surplus 
is  in  any  way  rare  or  unusual.  Thus  in  Principles  of  Accounting  by 
Roy  B.  Kesler  (N.  Y.  1939.  4th  ed.),  p.  465,  the  following  appears 
concerning  “The  Surplus  Statement’’: 

“Balance  sheets  drafted  for  publication  are  usually  condensed 
(see  page  520).  On  such  statements  the  item.  Surplus,  is  seldom 
shown  in  much  detail,  one  amount  for  contributed,  earned  and 
even  revaluation  surplus  often  being  used.  Due  to  the  insist¬ 
ence  of  professional  accountants  and  to  the  influence  of  the 
Securities  and  Exchange  Commission,  the  present  practice  is  to 
give  the  separate  amounts  of  these  three  classes.” 
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indictment  the  surplus  representation  was  rendered  false 
by  the  fact  that  an  operating  deficit  existed,  not  by  the 
fact  that  the  surplus  was  wrongly  labelled  according  to 
preferred  bookkeeping  procedure.  Putting  this  to  one  side, 
the  fact  is  that  neither  appellant  nor  Starrett  Television 
Corporation  had  ever  concealed  that  the  corporation’s  sur¬ 
plus  was  created  by  donations.  The  trade  reports  indi¬ 
cated  that  the  surplus  w*as  thus  created.  The  appellant 
answered  inquiries  from  Dun  &  Bradstreet  and  others, 
that  the  surplus  w^as  thus  created,  supra.  The  record  es¬ 
tablishes  that  the  government  could  have  obtained  this 
public  information  from  Dun  &  Bradstreet  (App.  463). 
The  government’s  allegation  of  falsity  is  thus  reduced  to 
a  quibble  that  a  condensed  balance  sheet  was  no  more 
informative  than  such  documents  frequently  are.  See 
footnote  32,  supra. 

We  submit  that  the  existence  of  an  operating  deficit  did 
not  taint  the  surplus  representation  wTith  falsity  or  fraud. 
Tf  such  were  the  law,  thousands  of  corporation  executives 
Avould  be  engaging  in  dangerous  flirtations  with  jail  sen¬ 
tences.  Nor  may  it  be  said  that  the  government’s  second 
line  of  defense,  namely  the  failure  to  label  the  surplus' as 
donated  or  capital  surplus  rather  than  earned  surplus, 
tainted  the  surplus  representation  with  fraud  or  falsity. 
The  government  was  required  to  prove  that  the  representa¬ 
tion  was  objectively  false  and  not  that  it  was  a  departure 
f rom  the  best  accounting  practice. 

Finally  wTe  state  flatly  that  here,  too,  no  evidence  can  be 
found  in  the  record  that  if  in  fact  the  surplus  representa¬ 
tion  was  tainted  with  falsitv  bv  virtue  of  the  existence  of 

i  % 

an  operating  deficit,  or  because  it  uTas  not  labelled  as  a  do¬ 
nation,  that  appellant  knew  of  such  falsity.  And  here,  as 
in  the  case  of  the  two  other  representations,  the  evidence  of 
knowledge  of  falsity  must  necessarily  be  found  de  liors  the 
representation  itself.  For  manifestly  neither  the  operating 
deficit  basis  for  the  attack  upon  the  representation  nor 
the  mis-labelling  basis  is  so  plainly  unfounded  and  notori- 
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ously  false  as  to  warrant  an  inference  that  it  was  made 
knowingly.33 


D.  Lack  of  Proof  of  Appellant’s  Knowledge  of  Falsity 

In  discussing  each  of  the  specifications  which  form  the 
basis  for  the  indictment,  we  have  stressed  not  only  the 
weakness  of  the  proof  of  objective  falsity  but  the  total  ab¬ 
sence  of  proof  of  knowledge  of  such  falsity.  In  evaluating 
this  testimony  the  Court  must  also  consider  the  record  in¬ 
sofar  as  it  relates  to  appellant's  knowledge  of  the  financial 
statement  as  a  whole,  its  details  and  its  preparation.  While 
the  government  sought  to  establish  that  appellant  was  fa¬ 
miliar  with  the  contents  of  the  financial  statement,  the  fact 
is  that  there  is  no  evidence  that  he  knew  that  the  state¬ 
ment  was  false  in  anv  wav. 

»  • 

Thus  one  witness  upon  whom  the  government  placed 
heavy  reliance,  J.  W.  Perry,  a  banker,  testified  that  he  dis¬ 
cussed  the  statement  with  Knohl  at  the  offices  of  Starrett 
Television  Corporation,  but  did  not  discuss  it  at  all  with 
appellant  (App.  255-262).  Similarly  the  witness  Waldman, 
a  bookkeeper  in  the  office  of  the  Starrett  Television  Corpo- 

33  Even  accountants  have  concluded  that  the  only  observation  that 
may  safely  be  made  in  respect  to  surplus  is  that  “In  order  to  arrive 
at  an  intelligent  conclusion  in  this  matter  [ i.e..  the  source  of  surplus] 
consideration  must  be  given  to  the  various  transactions  from  which 
‘tirplus  may  arise  or  by  which  it  may  be  decreased.”  Porter  and 
Fiskc.  Accounting  (1937).  p.  497.  The  same  work  points  out  at 
p.  496: 

“Almost  without  exception,  current  definitions  of  surplus  are 
open  to  the  criticism  that  they  explain  how  the  amount  of  sur¬ 
plus  may  be  determined  but  not  what  it  is.” 

In  commenting  upon  the  definitions  of  surplus  offered  by  the  Com¬ 
mittee  on  Accounting  Terminology  of  the  American  Institute  of 
Accountants,  the  authors  conclude  that  (at  pp.  496-497): 

“The  net  effect,  however,  is  confusion  rather  than  a  clear  cut 
concept.  It  is  indeed  unfortunate  that  a  term  of  such  financial 
importance  and  significance  as  surplus  should  remain  so  be¬ 
fogged.’* 
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ration,  while  stating  that  Perry  conferred  with  appellant, 
did  not  testify  that  they  discussed  the  financial  statement 
or  that  appellant  made  representations  concerning  the  fi¬ 
nancial  statement  from  which  an  inference  either  of 
falsity  or  knowledge  of  falsity  could  be  drawn  (App. 
337,  338).  In  fact  this  witness  testified  that  the  ap¬ 
pellant  had  no  part  in  the  preparation  of  the  financial 
statements,  that  they  were  handled  directly  by  the  account¬ 
ants  and  bookkeepers  (App.  330,  331). 

The  testimony  of  the  witness  Fein  was  that  a  decision 
was  reached  some  time  in  March  or  April,  1950,  that  a 
financial  statement  would  be  issued  in  order  to  improve  the 
corporation’s  credit,  and  that  at  that  time  appellant  stated 
that  Schneider,  the  accountant,  would  prepare  such  a  state¬ 
ment  (App.  345,  346).  Fein  gave  further  testimony,  over 
appellant’s  objection  that  it  was  hearsay,  that  Schneider 
told  him  that  he  would  not  put  the  financial  statement  on 
the  stationery  of  the  accounting  firm  and  would  not  Cer¬ 
tify  it  (App.  348).  But  the  evidence  is  that  appellant 
was  not  present  when  Schneider  made  this  statement  and 
was  not  informed  of  the  details  of  Fein’s  conversation  with 
Schneider  (App.  348).  Fein  further  testified  that  at  the 
May  3,  1950,  meeting,  to  which  reference  has  been  made, 
certain  papers  were  signed  in  order  to  facilitate  the  issu¬ 
ance  of  the  financial  statement  (App.  401).  However,  the 
statement  itself  was  not  circulated  at  the  meeting  (App. 
401). 

The  witness  Meliek,  an  investigator  for  Dun  &  Brad- 
street,  interviewed  appellant  on  June  13,  1950,  almost  two 
months  prior  to  the  time  the  statement  was  transmitted  to 
the  RFC  (App.  455).  At  that  time  appellant  told  Meliek 
that  the  corporation  had  lost  money  and  that  the  surplus 
was  created  exclusively  through  donations  to  capital  from 
appellant  himself  (App.  458). 

Similarly,  government  witness  Fosner  testified  that  upon 
interviewing  appellant  October  2,  1950,  on  behalf  of  the 
RFC,  he  was  informed  that  appellant  had  made  substan- 
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tial  loans  to  the  corporation,  but  that  from  time  to  time 
these  loans  were  converted  into  capital  (App.  514-516). 
Appellant  further  informed  him  that  these  matters  were 
attended  to  by  his  accountants  (App.  516). 

Thus  the  record  as  a  whole  demonstrates  that  at  best 
only  the  most  strained  and  technical  conceptions  can  serve 
to  make  the  representations  false.  In  addition,  the  inher¬ 
ently  controversial  character  of  the  representations,  bor¬ 
dering  on  the  area  of  opinion,  the  lack  of  proof  that  ap¬ 
pellant  was  responsible  for  the  accounting  preparation  of 
the  financial  statement,  and  the  affirmative  evidence  of  good 
faith,  combine  to  establish  beyond  question  that  evidence  of 
knowledge  of  falsity  and  criminal  intent  are  wholly  lacking. 

As  stated  by  the  court  in  Bartlett  v.  United  States ,  supra, 
at  page  927,  the  statute  “involves  the  element  of  the  intent 
to  cheat,  swindle  or  defraud  the  Government  of  the  United 
States”.  And  similarly,  in  United  States  v.  U.  S.  Cartridge 
Co.,  supra ,  at  page  395,  the  court  stated: 

“Plaintiff  must  go  further  and  prove  the  defendant 
guilty  of  knowingly  concealing  or  falsifying  material 
facts  or  making  false  or  fraudulent  statements  or  rep¬ 
resentations  for  the  purpose  of  obtaining  approval  or 
payment  of  such  claims  by  the  Government.  *  *  *  There 
must  be  an  intent  to  ‘defraud  the  Government’.  See 
United  States  v.  Shapleigh,  8  Cir.,  54  F.  126,  128.” 

Innocent  mistakes,  careless  errors,  a  failure  to  take  all 
necessary  steps  to  guarantee  the  absolute  accuracy  of  one’s 
books  and  accounts  cannot  serve  as  a  basis  for  a  prosecu¬ 
tion  under  Section  1001 .  As  stated  by  the  Court  in  United 
States  v.  Long ,  supra ,  at  pages  30-31 : 

“While  it  may  argue  that  the  statements  to  which  the 
defendant  subscribed  were  false,  in  the  sense  that  they 
were  inaccurate,  thev  were  not  false  in  the  sense  that 
thev  were  fraudulent  or  fictitious  statements.  *  *  *  If 
I  were  to  construe  the  statute  as  apparently  the  prose¬ 
cuting  officer  would  have  me  do,  it  would  mean  that 
anyone  dealing  with  the  United  States  who  made  an 
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error  in  his  reports,  however  innocuous  or  innocent  it 
might  have  been,  would  be  liable  to  be  indicted  as  a 
criminal  *  *  *.  I  cannot  accept  or  act  upon  any  such 
construction.  T  am  satisfied  that  the  element  of  fraud 
must  always  be  present  if  the  government  is  to  achieve 
a  conviction  under  this  section.” 

The  hard  fact  is  that  the  government  totally  evaded  its 
responsibility  for  proving  scienter  and  specific  intent. 
The  evidence  on  these  issues  is  not  only,  as  we  will  show, 
incompetent  to  sustain  the  conviction  under  the  substantive 
count  (Point  IT,  infra),  but  has  a  most  questionable  proba¬ 
tive  value.  Thus,  testimony  that  appellant  authorized  the 
issuance,  some  time  in  September,  of  a  check  for  $85,000 
for  which  there  were  allegedly  insufficient  funds  on  the  date 
it  -was  signed  or  tendered,  hardly  establishes  knowledge  of 
falsity  of  the  statement  of  February  28,  1950,  or  evil  intent 
in  August.  And  this  is  especially  so  since  the  uncontra¬ 
dicted  testimony  establishes  that  appellant  had  an  arrange¬ 
ment  with  the  bank  under  which  he  would  cover  checks 
when  they  were  presented  to  the  bank  for  payment,  regard¬ 
less  of  the  amount  deposited  to  his  credit  at  that  time,  and 
that  appellant  had  never  defaulted  in  the  payment  of  such 
checks  (App.  333,  339). 

Similarly,  evidence  with  respect  to  attempts  in  Septem¬ 
ber  1950  by  Knohl  to  obtain  control  of  the  warehouse  in¬ 
ventory  of  Aireon  without  bond  hardly  proves  knowledge 
of  falsity  (App.  158,  159).  Tn  the  same  way,  testimony 
concerning  statements  by  Knohl  misstating  the  assets  and 
resources  of  appellant  hardly  establishes  knowledge  of 
falsity,  especially  when  these  representations  were  proved 

to  be  false  bv  the  voluntary-  and  unsolicited  information 
*  • 

supplied  by  appellant  (App.  458,  459,  461,  500,  501,  514, 
516).  Similar  testimony  concerning  the  activities  of  Knohl 
likewise  gives  no  help  to  the  government,  because  it  affirma¬ 
tively  establishes  that  appellant  withdrew  and  dissociated 
himself  from  these  very  activities  (App.  204,  319-321). 
Finally,  the  government  introduced  a  quantity  of  testimony 
showing  that  appellant  knew  that  a  financial  statement  had 
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been  issued,  that  a  bid  had  been  made,  and  that  he  had  at 
one  time  an  interest  in  acquiring  the  Aireon  assets.  But 
appellant  does  not  dispute  these  contentions.  And  in  any 
event  if  they  show  knowledge  of  anything,  they  show 
knowledge  acquired  after  the  submission  of  the  allegedly 
false  statement.  But  under  the  cases  all  elements  of  the 
offense,  including  knowledge,  must  have  been  present  on 
or  before  the  time  when  the  offense  was  committed. 

Section  1001  is  not  a  continuing  offense  but  can  be  com¬ 
mitted  only  at  a  particular  point  in  time.  As  stated  in 
United  States  v.  Dietrich,  126  Fed.  676,  685  (C.  C.  Nebr.) : 

“To  be  punishable,  the  act  charged  must  have  pos¬ 
sessed,  at  the  time  when  its  commission  was  complete, 
every  element  necessary  to  its  criminality  under  the 
statute.  A  completed  act  which  is  not  an  offense  at 
the  time  of  its  commission  cannot  become  such  by  any 
subsequent  act  of  the  party  charged  or  of  another  with 
which  it  has  no  connection.” 

Similarly,  in  United  States  v.  Boroic,  101  F.  Supp.  211 
(D.  C.  N.  J.),  the  court  ruled. 

“that  the  offense  in  question  belonged  to  that  class  of 
crimes  which  lacks  continuity  of  performance  and  con¬ 
sists  of  a  single  act  which  occurs  at  one  time  and  at 
one  place  in  which  only  it  may  be  tried,  although  prepa¬ 
rations  for  its  commission  take  place  elsewhere.  See 
also  United  States  v.  Newton,  68  F.  Supp.  952,  aff'd 
4  Cir.,  162  F.  2d  795,  United  States  v.  Eisler,  75  F. 
Supp.  634." 

See  also  Reass  v.  United  States,  supra;  United  States 
v.  Lombardo,  241  U.  S.  73;  United  States  v.  Valenti,  supra. 
Thus  the  testimony  as  to  knowledge,  intent,  and  the  other 
essential  ingredients  of  the  offense,  particularly  as  to  mat¬ 
ters  occurring  after  August  2,  1950,  would  not  be  probative 
of  the  substantive  offense  under  which  the  appellant  was 
convicted  unless  it  tended  to  show  the  existence  of  actual 
knowledge  or  intent  on  or  before  August  2,  1950. 
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The  statute  which  is  invoked  bv  this  indictment  was  in- 
tended  to  punish  those  who  deliberately  and  knowingly  en¬ 
gage  in  misrepresentations  in  their  dealings  with  the  gov¬ 
ernment.  We  submit  that  it  is  highly  irrational  to  find 
knowing  falsity  or  fraud  in  a  representation  based  upon 
a  misreading  of  a  corporation  charter,  a  misplaced  preposi¬ 
tional  phrase  or  a  failure  to  label  an  item  in  a  financial 
statement  in  accordance  with  preferred  accounting  prac¬ 
tices.  We  have  perhaps  overstressed  what  seems  obvious 
in  this  case,  the  total  lack  of  proof  of  knowledge.  We  have 
done  so,  however,  because  scienter  and  intent  are,  together 
with  the  requirement  of  materiality  to  which  we  now  turn, 
basic  statutory  protections  against  converting  this  peiial 
law  into  a  trap  for  the  unwary. 

E.  The  Representations  Were  Not  Shown  to  Be  Material  to  a 
Matter  Within  the  Jurisdiction  of  the  RFC. 

It  is  not  every  knowingly  false  statement  made  to  an 
agency  of  the  government  which  is  condemned  by  the  stat¬ 
ute.  As  we  have  noted,  an  additional  essential  ingredient 
of  the  offense  is  the  requirement  that  the  statement  be  ma¬ 
terial  to  a  matter  within  the  jurisdiction  of  the  agency  in¬ 
volved.  In  a  subsequent  portion  of  this  brief  we  will  show 
that  as  a  matter  of  law  the  indictment  was  insufficient  in 
its  averments  with  respect  to  jurisdiction  and  materiality. 
Here  we  contend  that  even  if  the  indictment  was  valid, 
there  is  no  adequate  proof  that  the  representations  were 
in  fact  material  to  a  matter  within  the  jurisdiction  of  the 
RFC. 

As  we  have  shown  from  the  facts  heretofore  summarized, 
the  bid  in  support  of  which  the  allegedly  false  representa¬ 
tions  were  made,  set  forth,  as  a  vital  condition  of  the  bid, 
a  valid  assignment  of  the  lease.  But  the  RFC  had  no 
power  to  assign  the  lease  nor  did  it  have  the  requisite 
written  consent  of  the  landlord.  Thus  the  RFC  could  not 
have  accepted  appellant’s  bid.  Whatever  might  be  appel¬ 
lee’s  general  power  and  jurisdiction  to  sell  property  (see 
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infra),  it  is  open  to  serious  question  whether  it  could  have 
exercised  such  power  in  this  case. 

Even  if  there  was  jurisdiction  and  power  to  accept  the 
bid,  the  statements  involved  herein  were  not  material  to 
their  exercise.  The  requirement  of  materiality  is  not  a 
formal  or  technical  one  but  was  inserted  in  the  statute 
to  limit  its  application.  See  United  States  v.  Moore,  supra, 
at  95,  and  Rolland  v.  United  States,  supra,  at  679. 

Although  the  offense  condemned  by  the  statute  is  akin 
to  perjury,  there  is  no  requirement  that  the  proof  be  sup¬ 
ported  by  the  corroborative  testimony  of  two  witnesses. 
Although  the  statute  sounds  in  part  in  fraud,  there  is  no 
requirement  that  the  government  show  reliance  or  injury. 
The  statute  does  not,  as  in  the  case  of  perjury,  confine  its 
sanctions  to  occasions  the  character  of  which  inherently 
places  the  individual  on  notice,  such  as  a  trial  or  a  for¬ 
malized  hearing.  The  statute  sweepingly  applies  to  every¬ 
one  in  his  dealings  with  the  government  regardless  of 
circumstances.  It  does  not  make  guilt  turn  upon  the  formal 
or  casual  character  of  the  representation,  or  upon  whether 
or  not  the  representation  was  made  under  oath. 

The  requirement  of  materiality  serves  to  mitigate  the 
severity  and  limit  the  scope  of  the  statute  and  to  substitute 
in  part  at  least  some  of  the  probative  elements  which  have 
now  been  removed  from  it,  but  which  were  contained  in 
earlier  versions.  Prior  to  the  1934  amendment  of  the 
predecessor  of  Section  1001  (Title  18  U.  S.  C.  Sec.  80)  the 
statute  applied  only  to  false  statements  actually  resulting 
in  pecuniary  loss  to  the  government  and  only  if  the  govern¬ 
ment  was  in  fact  defrauded.  In  1934  the  section  was 
amended  eliminating  pecuniary  loss  as  an  essential  in¬ 
gredient  of  the  offense.  See  United  States  v.  Gilliland, 
312  U.  S.  86;  United  States  v.  Mellon,  96  F.  2d  462  (C.  A. 
2),  cert,  denied  304  TT.  S.  586. 

By  adding  the  requirement  of  materiality,  Congress  in¬ 
dicated  its  intent  that  the  statute  apply  only  to  those  rep¬ 
resentations  which  objectively  would  give  rise  to  the  likeli¬ 
hood  of  reliance  and  injury.  Only  those  statements  are 
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deemed  to  be  material  which  seek  to  influence  or  affect 
governmental  action.  To  put  it  another  way,  in  order  to 
eliminate  the  hazard  that  people  might  be  forced  to  deal 
with  the  government  at  their  peril,  the  statute  excludes 
from  its  scope  all  representations  that  are  not  directly  con¬ 
nected  with  governmental  action.  This  limitation  was  not 
written  into  the  statute  in  order  to  permit  certain  kinds  of 
wrong-doing  vis  a  vis  the  government  to  go  unpunished. 
There  are  other  remedies  for  such  wrongdoing.  It  was 
written  into  the  statute  in  order  to  insure  that  the  rela¬ 
tionship  of  governmental  agencies  to  the  people  of  the 
country,  all  of  whom  in  some  form  or  other  report  to,  trans¬ 
act  business  with,  are  regulated  by,  or  seek  relief  from 
agencies  of  the  government,  can  be  maintained  in  an  at¬ 
mosphere  of  cooperation  and  trust.  This  requirement  is 
designed  to  prevent  fear  and  suspicion  from  frustrating  the 
operation  of  government. 

Thus  materiality  under  Section  1001  means  that  the  state¬ 
ment  must  be  material  not  generally  to  the  jurisdiction  of 
a  governmental  agency  in  the  abstract,  but  material  to  the 
exercise  of  its  jurisdiction  in  a  particular  situation.  Where 
a  regulatory  administrative  agency  is  involved,  material¬ 
ity  in  this  concrete,  particularized  sense,  is  determined  by 
the  relationship  of  the  inquiry  to  some  step  in  the  adminis¬ 
trative  process.34  Where  as  here  a  governmental  entity  is 
involved  which  does  not  exercise  its  jurisdiction  through 
a  formalized  adjudicative  or  investigative  process,  a  mini¬ 
mal  requirement  of  materiality  is  that  the  particular  state¬ 
ment  be  required  or  demanded  by  the  agency  in  order  to 
enable  it  to  exercise  its  functions.3' 

We  do  not  know  of  a  single  case  decided  under  Section 
1001  in  which  a  representation  has  been  held  to  be  material, 
where  as  here,  (1)  the  representation  was  not  shown  to  be 

34  See  United  States  v.  White,  supra,  and  Rolland  v.  United 
States,  supra. 

35  See  Lee  v.  United  States,  supra,  at  p.  139;  United  States  v. 
Moore,  supra;  United  States  v.  Mignon,  supra ;  Harris  v.  United 
States,  supra;  Rolland  v.  United  States,  supra. 
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required  by  statute,  administrative  rule  or  regulation;  (2) 
the  agency  in  fact  did  not  act  upon  the  representation ;  and 
(3)  the  representation  was  in  fact  rejected  on  the  ground 
that  it  did  not  conform  to  the  agency’s  requirements. 

The  uncontradicted  evidence  in  this  case  shows  that  the 
RFC  did  not  take  the  financial  statement  of  February  28, 
1950,  into  account  at  all  in  determining  whether  or  not  to 
accept  the  bid.  The  recommendation  to  sell  was  made  by 
the  RFC  in  Kansas  City  on  or  about  August  1,  before 
the  RFC  in  Washington,  D.  C.,  ever  received  a  financial 
statement  (App.  134, 135,  240).  Moreover  the  record  shows 
no  request  of  any  kind  on  the  part  of  the  RFC  to  submit  a 
financial  statement  prior  to  August  2.  There  are  no  ad¬ 
ministrative  regulations  of  the  RFC  which  require  such 
a  financial  statement.  And  the  ad  hoc  requirement  of  proof 
of  financial  responsibility  was  imposed  only  after  the  finan¬ 
cial  statement  was  requested,  i.e.,  September  12,  1950  (App. 
933-937,  CxE  23). 

It  will  be  recalled  that  the  RFC  in  Washington,  in  con¬ 
firming  the  purchase  on  September  1,  1950,  set  forth  as  a 
condition  that  a  certified  statement  of  the  financial  condi¬ 
tion  of  the  corporation  must  be  submitted  to  and  approved 
by  its  Kansas  City  loan  agency  (App.  928-933,  GE  IS).  It 
would  thus  appear  either  that  the  RFC  in  Washington  never 
considered  the  financial  statement  of  August  2, 1950,  or  that 
if  it  did,  it  did  not  regard  it  as  the  kind  of  statement  ade¬ 
quate  or  necessary  for  the  exercise  of  its  jurisdiction.  It 
would  hardly  have  insisted  that  the  bidder  submit  to  its 
office  in  Kansas  City  a  certified  statement  of  the  financial 
condition  of  the  corporation  if  it  had  deemed  the  statement 
of  August  2  material  to  the  exercise  of  its  jurisdiction. 

Further,  as  we  have  seen,  at  the  September  27,  1950 
meeting  in  Kansas  City  when  Knohl  submitted  the  state¬ 
ment  of  February  28,  1950,  the  agency  rejected  it  on  the 
ground  that  it  was  old  and  that  it  was  not  certified  (App. 
161,  162,  189).  It  specified  that  the  only  statement  which 
would  be  material  to  the  exercise  of  its  jurisdiction  was 
a  current,  audited  operating  statement  (App.  176,  177). 
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It  explicitly  refused  to  examine  the  statement  or  to  use 
it  in  determining  whether  or  not  to  exercise  its  jurisdic¬ 
tion  (App.  177).  No  subsequent  statement  was  in  fact 
submitted  (App.  163)  and  by  reason  of  the  failure  to  sub¬ 
mit  the  statement  required  by  the  agency,  it  withdrew  from 
the  transaction  and  cancelled  its  prior  acceptance  of  the 
bid. 

We  are  at  a  loss  to  understand  how  a  statement  which 
was  not  merely  not  required  but  expressly  rejected  by  an 
agency  as  not  material  to  the  exercise  of  its  jurisdiction 
can  possibly  be  deemed  to  be  material  to  the  exercise  of 
its  jurisdiction.  j 

F.  There  Is  No  Adequate  Proof  that  Appellant  Filed  or  Caused 
the  Statement  to  be  Filed. 

Even  a  knowingly  false  statement  material  to  a  matter 
within  the  jurisdiction  of  a  governmental  agency  does  not 
constitute  an  offense  under  Section  1001  without  proof  that 
the  accused  filed  or  transmitted  or  uttered  it  to  a  govern¬ 
ment  agency.36  The  criminal  act  takes  place  at  the  moment 
of  such  filing,  transmission  or  utterance. 

36  Tn  United  States  v.  Newton,  supra,  at  954.  the  court  held:  ; 

“No  matter  how  formally  and  completely  a  fraudulent  docu¬ 
ment  might  he  prepared  it  would  not  he  a  ‘return’  or  ‘claim’ 
unless  and  until  it  were  filed  with  or  presented  to  a  government 
official  such  as  a  collector  of  internal  revenue.” 

Similarly,  in  United  States  v.  Rorow,  supra,  at  213,  the  court  stated: 

“In  the  instant  matter  it  is  apparent  that  in  order  for  the 
defendant  to  have  made  a  false  statement  or  representation  in 
a  ‘matter  within  the  jurisdiction’  of  the  War  Assets  Adminis¬ 
tration,  a  presentation  of  said  statement  or  representation  to 
the  agency  would  be  required.  Obviously  the  mere  filling  out  of 
a  false  application,  without  more,  would  not  be  a  ‘matter  within 
the  jurisdiction’  of  the  War  Assets  Administration  or  constitute 
a  crime  in  violation  of  Section  80.” 

In  United  States  v.  Eisler,  75  Fed.  Supp.  634.  637  (D.  C.  D.  C.) ,  it 
was  held : 

“As  I  have  construed  the  statutes  here  involved  as  they  are 
applied  to  the  instant  case  there  must  be  a  transmission  to  and 
receipt  by  the  Department  of  State  to  constitute  an  offense 
under  either  of  said  statutes.” 

See.  also.  Mookini  v.  United  States,  supra;  Lowe  v.  United 
States,  supra,  and  United  States  v.  White,  supra. 
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As  we  have  seen,  the  appellant  did  not  sign  the  letter 
transmitting  the  financial  statement  to  the  RFC ;  he  did  not 
sign  the  financial  statement  itself ;  and  he  made  no  arrange¬ 
ments  with  the  RFC  for  transmission  of  either  the  letter 
or  the  financial  statement.  The  only  evidence  in  the  record 
which  connects  appellant  with  the  transmission  or  filing  of 
the  statement  was  the  testimony  of  O’Higgins,  Knohl’s 
secretary  (App.  467-495). 

Even  if  the  elimination  of  the  conspiracy  count  does 
not  render  this  evidence  incompetent  (see  infra)  it  never¬ 
theless  does  not  rise  to  the  dignity  of  proof  that  appellant 
authorized  the  filing  of  the  statement.  It  merely  describes 
the  fact  that  a  telephone  conversation  took  place  between 
Knohl  and  an  individual  who  possibly  may  have  been  appel¬ 
lant.  Apart  from  this,  the  testimony  is  inherently  dubious. 
Thus  the  witness  testified  that  she  remembered  the  tele¬ 
phone  conversation  which  allegedly  took  place  on  August 
1st,  because  at  that  time  she  was  typing  the  letter  which 
was  transmitted  to  the  RFC.  But  this  letter  was  dated 
August  2nd  and  was  presumably  dictated  by  Parker  and 
Knohl  on  that  dav.  Moreover,  the  witness’  testimonv  is 
rendered  suspect  by  the  fact  that  the  letter  of  August  2nd 
specifically  refers  to  a  financial  statement  of  February 
28,  1950.  Tt  could  hardly  have  been  written  on  August 
1st,  for  the  same  witness  testified  that  her  employer, 
Knohl,  had  told  her  that  he  did  not  know  that  a  financial 
statement  existed,  and  that  such  a  statement  arrived  by 
mail  only  after  the  telephone  conversation  alleged  to  have 
taken  place  on  August  1st  (App.  473-475). 

Even  if  O’Higgins’  testimony  were  taken  at  face  value 
and  overweighted  with  inferences  favorable  to  the  govern¬ 
ment,  the  proof  here  as  throughout  the  government’s  case 
would  still  be  fatally  deficient  in  the  element  of  knowl¬ 
edge.  There  simply  is  no  proof  in  this  case  that  appellant 
knew  that  the  representations  in  issue  had  been  trans¬ 
mitted  to  or  filed  with  the  RFC  on  August  2,  1950.  The 
only  testimony  on  this  issue  is  again  testimony  of  O’Higgins 
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which,  if  not  incompetent  in  this  posture  of  the  case,  merely 
indicates  that  she  read  the  correspondence  over  the  tele¬ 
phone  to  appellant  after  August  2,  1950. 

In  addition,  this  testimony  was  concededly  relevant  oplv 
to  the  stricken  conspiracy  count  of  the  indictment  and  not 
to  the  substantive  count,  since  it  related  to  a  matter  occur¬ 
ring  after  August  2,  1950.  Finally,  this  testimony  at  most 
shows  that  appellant  learned  of  the  filing  some  time  after 
August  2nd.  But  the  cases  plainly  hold  that  a  ratification 
subsequent  to  the  date  of  filing  is  insufficient  to  create  a 
criminal  default  as  of  the  date  of  filing.'17  This  is  so  be¬ 
cause  the  subsequent  ratification  inherently  cannot  be  pro¬ 
bative  of  the  criminal  intent  which  must  characterize  the 
act  of  filing  itself. 

We  have  up  to  this  point  assumed  that  the  telephone 
conversation  in  issue  constituted  at  best  a  ratification. 
But  it  must  be  recognized  that  there  is  no  evidence  in  the 
record  that  appellant  responded  affirmatively  or  approv¬ 
ingly  to  the  reading  of  the  letter  which  had  been  drafted 
by  Parker  and  Knohl  (App.  477). 

II 

The  acquittal  of  appellant  on  the  conspiracy  count 
requires  reversal  of  his  conviction  on  the  substantive 
count. 

As  we  have  already  noted,  the  jury  acquitted  appellant 
and  Knohl  on  the  conspiracy  count,  and  also  acquitted 
Knohl  on  the  substantive  count.  The  entire  conspiracy 
is  eliminated  from  the  case.  The  conclusion  which  must 
necessarily  be  drawn  from  the  jury’s  verdict  of  acquittal 
is  that  there  was  no  conspiracy,  that  there  never  was  any 

:tT  See.  for  example.  United  States  v.  Boron.',  supra;  United  States 
v.  Eislcr,  supra:  United  States  v.  White,  supra;  United  States  v. 
Valenti,  supra. 
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agreement  between  appellant  and  Knohl  or  between  appel¬ 
lant  and  anvone  else. 

While  the  verdict  of  acquittal  on  the  conspiracy  count 
clouds  the  proof  of  the  substantive  count  in  view  of  the 
great  extent  of  overlapping  in  the  elements  required  for 
the  proof  of  both  offenses  (see  Seal f on  v.  United  States, 
332  TT.  S.  575),  there  can  be  no  dispute  at  all  that  the  re¬ 
moval  from  the  case  of  the  conspiracy  count  has  profound 
evidentiary  implications.  It  deprives  the  jury's  verdict  on 
the  substantive  count  of  the  support  of  all  that  evidence 
which  was  made  competent  and  relevant  solely  by  virtue 
of  the  conspiracy  charge. 

One  of  the  most  damaging  items  of  testimony  which  was 
admitted  into  evidence  was  the  testimonv  of  Mitchell  Fein 
concerning  a  conversation  which  he  allegedly  had  over  the 
telephone  with  Schneider,  the  accountant  who  prepared 
the  critical  letter  of  May  3, 1950.**  This  conversation  which 
took  place  out  of  the  hearing  or  presence  of  appellant  was 
admitted  at  the  trial  over  appellant’s  strenuous  objections. 
It  was  to  the  effect  that  Schneider  had  refused  to  authorize 
the  issuance  of  the  financial  statement  of  February  28. 
1950,  on  the  stationery  of  the  corporation’s  accountants 
and  that  he  would  not  certify  it. 

This  testimony  was  admitted  by  the  court  solely  upon 
the  theory  that  it  was  the  declaration  of  a  co-conspirator 

3S  The  testimony  is  as  follows  (App.  348)  : 

“Q.  Tell  us  the  details  of  your  conversation  with  Mr.  Freidus 
concerning  your  call  to  Mr.  Schneider?  A.  I  had  called  Ted 
Schneider  to  get  him  to  put  the  statement  either  on  his  account¬ 
ing  stationery  or  to  have  it  certified.  I  was  told  before  that, 
I  believe,  by  Murray  Daniels,  that  the  National  Credit  Office, 
for  whom  this  copy  was  intended,  would  not  accept  the  state¬ 
ment  unless  it  was  certified  or  on  the  accountants'  stationery, 
and  I  called  Schneider  to  tell  him  about  that. 

Schneider  told  me  that  he  could  not  certify  it.  and  I  there¬ 
fore  called  Freidus  to  tell  him.  will  he  please  call  Mr.  Schneider 
and  get  him  to  either  certify  it  or  put  it  on  his  accounting 
stationery." 
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in  furtherance  of  the  conspiracy  (App.  348).  But  it  must 
be  noted  at  the  threshold  that  Schneider  testified  before 
the  grand  jury.  He  therefore  could  not  have  been  a  co¬ 
conspirator  since  he  was  neither  a  named  co-conspirator 
nor  to  the  grand  jury  unknown.  Thus  the  admission  of 
testimony  concerning  his  utterances  under  the  view  that  it 
M  constituted  declarations  of  a  co-conspirator  in  effect 
amended  the  indictment  and  enlarged  the  conspiracy 
charged  by  the  grand  jury.  The  Sixth  Amendment  has 
no  meaning  if  an  indictment  may  deceive  an  accused  as 
to  the  kind  of  evidence  which  he  is  required  to  answer. 
The  court  could  not  make  this  evidence  admissible  by  thus 
rewriting  the  charge. 

Moreover,  the  matter  with  which  the  testimony  dealt  took 
place  in  April  or  May,  long  before  the  inception  of  the 
conspiracy  charged  in  the  indictment.  And  the  impro¬ 
priety  of  the  ruling  is  particularly  marked  since  there 
is  no  evidence  at  all  in  the  record  from  which  an  inference 
could  be  drawn  that  appellant  became  involved  in  the 
Aireon  transaction  earlier  than  July,  1950.  Finally,  even 
if  we  were  wrong  in  all  of  this,  the  evidence  cannot  be 
brought  to  the  support  of  the  jury’s  verdict.  For,  as  we 
have  seen,  the  entire  conspiracy  is  eliminated  from  the 
case  by  the  jury’s  verdict. 

AVe  do  not  believe  that  it  is  necessary  to  stress  the  preju¬ 
dicial  character  of  this  testimony.  It  speaks  for  itself. 
But  we  do  remind  the  Court  that  this  is  virtually  the  only 
testimony  in  the  case  which  might  rationally  be  claimed  to 
aid  the  proof  of  scienter  and  intent.  Patently  if  this  evi¬ 
dence  was  not  properly  received,  then  what  remains  in 
the  record  is  wholly  insufficient  to  support  the  conviction. 
Tts  inevitably  prejudicial  impact  on  the  jury  requires 
reversal.  As  the  Supreme  Court  pointed  out  in  Kottedkos 
v.  United  States ,  328  U.  S.  750,  765:  j 

r“But  if  one  cannot  say,  with  fair  assurance,  after 
pondering  all  that  happened  without  stripping  the 
erroneous  action  from  the  whole,  that  the  judgment  was 


not  substantially  swayed  by  the  error,  it  is  impossible 
to  conclude  that  substantial  rights  were  not  affected. 
The  inquiry  cannot  be  merely  whether  there  was 
enough  to  support  the  result,  apart  from  the  phase 
affected  by  the  error.  It  is  rather,  even  so,  whether 
the  error  itself  had  substantial  influence.  If  so,  or  if 
one  is  left  in  grave  doubt,  the  conviction  cannot  stand.” 

Nor  may  the  Court  overlook  the  fact  that  this  evidence 
was  introduced  by  the  government  as  part  of  a  deliberate 
exploitation  of  the  conspiracy  strategy.  Compare  Krul-e- 
icitcli  v.  Uvited  States ,  336  T\  8.  440,  457,  concurring  opin¬ 
ion  of  Mr.  Justice  Jackson.  If  there  ever  has  been  a  case 
where  the  conspiracy  charge  was  used  “to  get  procedural 
advantages  to  ease  the  way  to  conviction,”  this  is  that  case. 
The  all-important  Schneider  who  prepared  the  letter  of 
May  3,  1950,  was  before  the  grand  jury  and  known  to  it. 
The  record  shows,  moreover,  that  he  was  available  as  a 
witness  and  present  in  the  government’s  witness  room  dur¬ 
ing  the  trial  of  the  government’s  case  (App.  671).  But 
the  government  did  not  choose  to  use  his  testimony;  it 
preferred  instead  to  exploit  the  conspiracy  strategy  by 
adducing  the  testimony  of  the  witness  Fein  concerning 
Schneider’s  views  with  respect  to  the  February  28th  finan¬ 
cial  statement.  More  than  this,  it  also  adduced  the  opinion 
evidence  of  two  witnesses  to  testify  as  to  the  meaning 
and  intent  of  the  letter  which  Schneider  had  drafted! 

In  addition  to  the  testimony  with  respect  to  Schneider’s 
views  concerning  the  February  28,  1950,  financial  state¬ 
ment,  the  government  introduced  a  large  mass  of  testimony 
which  the  elimination  of  the  conspiracy  charge  now  makes 
irrelevant  and  incompetent. 

Thus,  the  testimony  of  O'Higgins  which  we  have  sum¬ 
marized  above  could  onlv  be  admissible  under  the  theorv 

«  •> 

that  Knolil  was  a  co-conspirator.  Similarly,  the  discussions 
of  Knohl  with  others  in  Kansas  City,  Missouri,  on  Sep¬ 
tember  27,  1950,  outside  of  the  presence  or  hearing  of  the 
appellant  could  only  be  competent  if  the  conspiracy  were 
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in  fact  established  (App.  156-166).  Similarly,  the  testi¬ 
mony  of  the  conversations  between  Knohl  and  Perry  (App. 
255-262),  between  Knohl  and  Fein  (App.  352,  353),  and 
between  Fein  and  Schneider  (App.  348),  cannot  be  used 
to  support  the  sufficiency  of  the  evidence  under  the  substan¬ 
tive  count  in  view  of  the  acquittal  under  the  conspiracy 
count. 

Further,  there  was  considerable  testimony  of  a  confusing 
and  prejudical  nature  all  of  which  post-dated  the  submis¬ 
sion  of  the  statement  on  August  2,  1950.  This  testimony 
was  offered  and  admitted  because  of  its  relevance  to  the 
conspiracy  count  and  not  to  the  substantive  offense.  In¬ 
cluded  in  this  category  of  evidence  is  the  testimony  relating 
to  the  handling  of  the  $15,000  earnest  money  check  in  the 
corporate  accounts  (App.  417-420),  to  the  issuance  of  the 
$85,000  check  which  was  tendered  by  Knohl  and  rejected 
by  Powell  at  the  end  of  September  of  1950  (App.  159,  285- 
287),  and  finally,  to  the  exchange  of  correspondence  apd 
the  actual  conference  between  Knohl,  Freidus,  Cotter  and 
Rutland  at  the  end  of  October  1950  (App.  798-800). 

The  admission  of  so  much  testimony  which  is  irrelevant, 
incompetent,  prejudicial  and  of  most  limited  probative 
value,  fatally  prejudiced  appellant’s  right  to  a  fair  trial. 
This  was  not  a  simple  case.  It  related  to  explanations  and 
interpretations  of  bookkeeping  entries  and  accounting  pro¬ 
cedures,  to  corporate  structures,  stockholders’  agreements, 
interpretation  of  corporate  charters  and  amendments.  The 
welter  of  irrelevant,  prejudicial  and  incompetent  evidence 
through  which  these  issues  were  presented  made  it  inevita¬ 
ble  that  the  jury  would  be  diverted  from  consideration  of 
these  inherently  complex  and  difficult  matters  and  seek  a 
solution  of  the  issues  in  the  more  attractive  areas  into  which 
the  trial  judge  permitted  the  case  to  stray.  And  the  trial 
judge  did  more  than  merely  permit  the  issues  to  be  thus 
confused.  He  failed  to  guide  the  jury  by  properly  identi- 
fving  the  evidence  to  be  considered  under  each  count. 
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III 

The  abandonment  by  the  Government  of  a  specification 
of  falsehood  required  the  dismissal  of  the  indictment. 

Upon  the  opening  of  the  trial  the  government  announced 
that  it  was  abandoning  one  of  the  specifications  in  both 
the  substantive  and  conspiracy  counts  in  the  indictment 
(see  supra).  The  two  specifications  charged  that  the  letter 
of  August  2  accompanying  the  financial  statement  con¬ 
tained  the  false  fact  and  fraudulent  statement  that  Larry 
Knohl  was  a  vice  president  of  the  Starrett  Television  Cor¬ 
poration  when  in  fact  he  was  not  a  vice  president  (App. 
16-26). 

The  court  below  denied  a  motion  that  the  indictment  be 
dismissed  on  the  ground  that  the  elimination  of  this  specifi¬ 
cation  resulted  in  a  substantial  alteration  of  the  indictment 
as  it  left  the  hands  of  the  grand  jury  and  therefore  required 
its  dismissal.  It  must  be  noted  at  the  outset  that  our  con¬ 
tention  here  is  not  that  a  count  in  the  indictment  was  elimi¬ 
nated  from  the  jury’s  consideration  or  merely  surplusage 
eliminated  or  corrected  (compare  United  States  v.  Krepper , 
159  F.  2d  958  (C.  A.  3)  and  Williams  v.  United  States,  179 
F.  2d  656  (C.  A.  5)  in  this  respect).  Tn  this  case  a  portion 
of  two  counts  of  the  indictment  was  wrested  from  the  body 
of  the  indictment.  The  cases  hold  that  to  permit  an  indict¬ 
ment  to  stand  under  such  circumstances  and  to  force  an 
accused  to  trial  constitutes  a  denial  of  the  protections  of 
the  Fifth  and  Sixth  Amendments.  See  Ex  parte  Bain,  121 
U.  S.  1 :  Edgerton  v.  United  States,  143  F.  2d  697  (C.  A.  9) : 
Stev'art  v.  United  States,  12  F.  2d  524  (C.  A.  9).:i{* 

Where  as  here  an  abandonment  of  a  specification  within 
a  count  of  an  indictment  is  not  merely  formal,  technical  or 

:?!*  See  also  Carney  v.  United  States,  163  F.  2d  784  (C.  A.  9;; 
United  States  v.  Denny,  165  F.  2d  668  (C.  A.  7)  :  Dodge  v.  United 
States,  258  Fed.  300  (C.  A.  2). 
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surplusage,  but  substantive,  that  is  an  end  of  the  matter. 
It  is  beyond  the  province  of  the  court  to  permit  the  appel¬ 
lant  to  be  tried  and  convicted  upon  an  indictment  which 
was  not  returned  by  the  grand  jury. 

Here  the  alteration  and  amendment  of  the  indictment 
was  not  only  substantive  but  extremely  important.  The  role 
of  Knohl  was  not  a  casual  one  in  the  transaction  which  forms 
the  core  of  the  indictment.  It  was  Knohl  who  conducted 
the  negotiations  with  the  RFC  preliminary  to  the  submis¬ 
sion  of  the  bid  (App.  49-53).  It  was  Knohl  who  signed  the 
bid  (App.  911-914,  GE  4,  4a).  It  was  Knohl  who  raised  the 
bid  (App.  910,  927,  GE  3, 16).  It  was  Knohl  who  wrote  the 
very  letter  of  August  2,  1950,  which  accompanied  the  finan¬ 
cial  statement  alleged  to  be  false  (App.  924,  925,  GE  15).  In 
short,  it  was  Knohl  who  was  the  prime  mover  in  the  entire 
affair. 

Shortly  prior  to  the  return  of  the  indictment  and  the 
consideration  of  this  matter  by  the  grand  jury,  Knohl  had 
become  notorious  because  of  his  questionable  dealings 
with  government  agencies  and  the  abuse  of  his  relation¬ 
ships  with  government  officials  (App.  61-71).  To  assume 
that  the  grand  jury  would  have  returned  this  indictment 
shorn  of  the  Knohl  specifications  would  be  to  disregard 
the  indictment,  the  theory  of  the  government’s  case  and  the 
entire  background  of  the  transaction.  Moreover,  it  is 
inconceivable  that  the  grand  jury  would  have  indicted  either 
Freidus  or  Knohl  under  the  conspiracy  count  of  the  indict¬ 
ment. 

In  addition,  the  elimination  of  the  Knohl  representation 
requires  the  rather  violent  assumption  that  the  grand  jury 
would  have  indicted  appellant  in  Washington  for  having 
committed  the  substantive  offense  alone,  when  the  sole 
act  which  appellant  committed  took  place  in  New’  York 
City  and  the  subject  matter  of  the  negotiation  was  located 
in  Kansas  City,  Kansas,  and  was  administered  by  the 
Kansas  City,  Missouri,  office  of  the  RFC. 
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IV 

Appellant  was  indicted,  tried  and  convicted  under  a 
statute  which  does  not  cover  the  offense  charged. 

As  we  have  noted,  the  surviving  count  of  the  indictment 
is  based  upon  18  U.  S.  C.,  Section  1001,  which  is  generally 
applicable  to  false  statements.  However,  a  statute  dealing 
specifically  with  false  statements  to  the  "RFC  properly 
governs  this  case.  The  RFC  Act,  c.  8,  Sec.  1,  47  Stat.  5, 
when  it  was  passed  in  1932  included  a  section  dealing 
with  false  statements  made  concerning  matters  within  the 
jurisdiction  of  the  RFC.  This  provision  was  enacted  at  a 
time  when  Section  1001  (Section  80  of  Title  18  U.  S.  C. 
before  the  criminal  law  recodification  in  1948)  was  in  full 
force  and  effect.  The  RFC  false  statement  statute  as 
amended  and  in  effect  until  May  24,  1949  (when  it  w’as 
repealed),  provided  as  follows  (15  V.  S.  C.  010(a)) : 

‘‘Whoever  makes  any  statement  knowing  it  to  be 
false,  or  whoever  willfully  overvalues  any  security, 
for  the  purpose  of  obtaining  for  himself  or  for  any 
applicant  any  loan,  or  extension  thereof  by  removal, 
deferment  of  action  or  otherwise,  or  the  acceptance, 
release,  or  substitution  of  security  therefor,  or  for  the 
purpose  of  influencing  in  any  way  the  action  of  the 
Corporation,  or  for  the  purpose  of  obtaining  money, 
property,  or  anything  of  value,  under  this  chapter, 
shall  be  punished  by  a  fine  of  not  more  than  $5,000  or 
by  imprisonment  for  not  more  than  two  years  or  both.” 

The  legislative  history  of  the  repeal  of  this  section 
(House  Report  352,  81st  Congress,  1st  Session,  1949)  shows 
that  the  section  was  repealed  because  the  offense  was 
covered,  pursuant  to  the  revision  of  Title  IS,  by  Section 
1014  of  that  Title,  a  consolidation  of  a  number  of  statutes 
which  had  dealt  in  differing  ways  with  false  statements, 
which  provides  as  follows: 

“Whoever  knowingly  makes  any  false  statement  or 
report  or  willfully  overvalues  any  land,  property  or 
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security,  for  the  purpose  of  influencing  in  any  way  the. 
action  of  the  Reconstruction  Finance  Corporation  *  *  * 
upon  any  application,  advance,  discount,  purchase,  pur¬ 
chase  agreement,  repurchase  agreement,  commitment, 
or  loan,  or  any  change  or  extension  of  any  of  the  same, 
by  renewal,  deferment  of  action  or  otherwise,  or  the 
acceptance,  release,  or  substitution  of  security  there¬ 
for,  shall  be  fined  not  more  than  $5,000  or  imprisoned 
not  more  than  two  years,  or  both.  As  amended  May 
24, 1949,  c.  139,  §  21, *63  Stat.  92.” 

It  will  be  noted  that  the  penal  sanction  for  the  violation  of 
Section  1001  is  not  more  than  five  years  while  the  penal 
sanction  for  Section  1014  is  not  more  than  two  years 
imprisonment. 

The  government  contended  below  that  Section  1014  is 
inapplicable  because  it  deals  solely  with  banking  or  loan 
transactions.  Whether  or  not  the  Court  agrees  with  our 
contention  which  we  make  infra  that  the  RFC  has  no  juris¬ 
diction  over  the  sale  of  property,  it  cannot  be  disputed 
that  the  government  is  wrong  in  limiting  Section  1014  to 
banking  or  loan  transactions.40  It  specifically  on  its  face 
refers  to  the  overvaluation  of  property  and  security.  When 
the  government’s  argument  concerning  the  jurisdiction  of 
the  RFC  is  combined  with  its  argument  on  the  applicability 
of  Section  1014,  it  would  appear  that  Section  1014  punishes 
only  extremely  limited  kinds  of  conduct  falling  within  a 
broader  area  of  the  agency’s  authorized  functions.  But  this 
is  plainly  an  irrational  argument. 

It  is  well  established  that  where  an  earlier  general  and 
a  later  specific  statute  are  both  applicable  to  a  fact  situa¬ 
tion  and  where  both  require  the  same  essential  elements 
of  proof,  the  later  specific  statute  is  controlling  rather  than 
the  earlier  general  one. 

Thus,  in  Shelton  v.  United  States ,  S3  App.  D.  C.  32,  165 
F.  2d  241,  the  defendant  had  been  convicted  under  the 

40  The  reasons  advanced  by  the  government  for  the  inapplicability 
of  Section  1014  defeat  its  claims  that  the  RFC  has  jurisdiction  over 
the  sale  of  property. 
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general  District  of  Columbia  perjury  statute  for  making  a 
false  statement  with  respect  to  liens  in  an  application  for  a 
certificate  of  title  of  a  motor  vehicle.  However,  Section  14 
of  the  Motor  Vehicle  Lien  Law  provided  that  a  person 
making  a  false  statement  with  respect  to  liens  in  an  ap¬ 
plication  for  a  certificate  shall  on  conviction  be  punished 
by  a  penalty  which  was  less  than  that  provided  in  the 
general  perjury  statute.  This  Court  in  reversing  the  con¬ 
viction  stated  (at  p.  244): 

“  *  *  *  a  specific  later  statute,  rather  than  an  earlier 
general  one,  applies  to  a  given  transaction  described 
by  both  acts,  i.e.,  generally  by  the  earlier  act  and  spe¬ 
cifically  by  the  later." 

MacEvoy  Co.  v.  United  States ,  322  U.  S.  102,  involved  the 
applicability  of  two  sections  of  the  Miller  Act  (40  U.  S.  C. 
Section  270  et  seq.).  In  determining  which  section  of  the 
statute  was  applicable,  one  general  and  all-encompassing 
in  character  and  the  other  specific,  the  Court  stated  (at 
p.  107) : 

“However  inclusive  may  be  the  general  language  of 
a  statute,  it  ‘will  not  be  held  to  apply  to  a  matter  spe¬ 
cifically  dealt  with  in  another  part  of  the  same  enact¬ 
ment.  *  *  *  Specific  terms  prevail  over  the  general 
in  the  same  or  another  statute  which  otherwise  might 
be  controlling.’  Ginsberg  &  Sons  v.  Popkin,  285  U.  S. 
204,  208.” 

See,  also,  United  States  v.  Eisler,  supra ,  and  LaPage  v. 
United  States ,  146  F.  2d  536  (C.  A.  S). 

In  the  light  of  this  rule  of  statutory  construction,  it  is 
readily  seen  that  in  the  present  context  the  subject  matter 
of  false  statements  designed  to  influence  the  RFC  was 
eliminated  from  the  purview  of  18  U.  S.  C.,  Section  1001,  or 
its  predecessors,  upon  the  enactment  of  the  applicable  pro¬ 
vision  of  the  RFC  Act,  15  U.  S.  C.,  Section  610.  The  RFC 
Act  was  enacted  on  January  22,  1932  (c.  8,  Sec.  1,  47  Stat. 
5).  Section  1001  (formerly  IS  LT.  S.  C.,  Section  80)  was 
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enacted  on  March  4,  1909  (c.  321,  Sec.  35,  35  Stat.  1095), 
and  in  turn  was  derived  from  R.  S.  Sec.  5438. 

Section  610  of  the  RFC  Act  was  in  fact  repealed  on  May 
24,  1949,  and  the  subject  matter  of  false  statements  within 
the  jurisdiction  of  the  RFC  was  absorbed  within  the  terms 
of  Section  1014  of  Title  18,  IT.  S.  C.  The  crime  alleged 
to  have  been  committed  in  the  present  indictment  relates 
to  a  period  in  1950,  subsequent  to  the  time  of  the  repeal  of 
Section  610  and  the  incorporation  of  matters  referring 
to  the  RFC  under  Section  1014. 

The  doctrine  of  implied  repeal  is  of  course  contingent 
upon  the  requirement  that  the  same  elements  of  proof  be 
common  to  both  statutes.  See  United  States  v.  Beacon 
Brass  Co.,  344  U.  S.  43.  Here  the  facts  essential  to  prove 
a  violation  of  Section  1001  would  be  identical  with  those 
required  to  prove  a  violation  of  Section  1014.  The  essen¬ 
tial  elements  of  a  Section  1001  offense  which  we  have  set  opt 
likewise  apply  to  a  violation  of  Section  1014.  And  we  do 
not  understand  that  the  government  contends  to  the  con¬ 
trary. 

Congress  has  nowhere  indicated  an  intent  that  Section 
1001  be  exclusive  or  Section  1014  cumulative.  One  thing 
it  has  affirmatively  and  unequivocally  indicated:  that  the 
punishment  for  a  false  statement  of  the  kind  here  charged 
congressional  intent  and  not  five  years.  This  indication  of 
Congressional  intent  decisively  precludes  a  free  choice  of 
either  statute.  It  would  be  grotesque  to  conclude  that 
Congress  intended  to  vest  in  the  discretion  of  the  grand 
jury  or  the  Department  of  Justice  the  right  to  determine 
whether  one  charged  with  making  false  statements  to  the 
RFC  is  to  go  to  jail  for  two  or  for  five  years. 


62 


V 

The  motion  to  dismiss  the  indictment  was  erroneously 
denied. 

Appellant  moved  below  to  dismiss  the  indictment  on  a 
number  of  grounds  among  which  are  two  which  we  continue 
to  press  here. 

A.  The  indictment  fails  to  set  forth  a  crime  in  that  the  sub¬ 
ject  matter  thereof  is  not  a  matter  within  the  jurisdiction 
of  the  RFC. 

Paragraph  7  of  count  one  and  paragraph  2  of  count  two 
of  the  indictment  both  allege  in  conelusory  terms  that  the 
“further  communication”  referred  to  was  “related  to  and 
was  a  matter  within  the  jurisdiction  of  the  RFC”.  It  is 
clear,  that  the  subject  matter  of  the  purported  false  state¬ 
ments  related  to  a  proposed  sale  by  the  RFC  of  certain 
assets  which  it  had  acquired  as  a  result  of  a  default  on  a 
loan.  The  false  statements  must  be  material  to  “matter 
within  the  jurisdiction”  of  the  RFC.  If  the  RFC  had  no 
jurisdiction  to  sell  the  assets  in  question,  i.e.,  no  power  to 
act,  the  entire  indictment  falls.  See.  for  example,  Rolland 
v.  United  States,  supra  and  United  States  v.  Moore,  supra. 
An  examination  of  the  applicable  statutes  makes  it  clear, 
however,  that  the  RFC  has  no  such  authority.  The  RFC 
Act  contains  no  provision  purporting  to  give  the  RFC  any 
power  whatever  to  sell.  This,  however,  has  not  always  been 
the  case.  The  RFC  Act  was  revised  and  rewritten  in  the 
Act  of  June  30,  1947  (c.  166,  Section  1).  Prior  to  that 
revision.  Section  5  of  the  old  Act,  15  IT.  S.  C.  Section  605 
(1940  ed.)  set  forth  the  authority  of  the  RFC  to  make  loans 
and  then  by  explicitly  vested  authority  in  it  to  liquidate 
and  sell  collateral.  It  provided  as  follows: 

“All  loans  *  *  *  shall  be  fully  and  adequately  se¬ 
cured.  The  Corporation,  under  such  conditions  as  it 
shall  prescribe,  may  take  over  or  provide  for  the  ad- 
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ministration  of  and  liquidation  of  any  collateral  ac¬ 
cepted  by  it  as  security  for  such  loans.” 

i 

Thus  under  that  Act  the  RFC  had  specific  authority  tp 
take  over  and  provide  for  the  administration  and  liquida¬ 
tion  of  collateral  accepted  by  it  as  security  for  loans,  as 
well  as  to  prescribe  conditions  for  such  liquidation.  How¬ 
ever,  in  the  revision  of  the  Act,  old  Section  5  became  the 
present  Section  4  (15  U.  S.  C.,  Section  604),  which  details 
the  authority  of  the  corporation  to  make  loans  but  does 
not  provide  for  the  liquidation  of  security.41  Thus  at  the 
time  of  the  acts  complained  of  in  the  indictment,  to  wit!, 
from  July  through  November,  1950,  the  RFC  had  no  author¬ 
ity  to  sell.  i 

Nothing  having  been  said  in  the  revised  statute  about  the 
authority  to  liquidate  a  security,  it  must  be  assumed  that 
Congress  intended  this  authority  to  expire  with  the  revision. 
Nor  can  it  be  said  that  the  expiration  of  this  authority  wari 
a  mere  oversight  on  the  part  of  Congress.  The  disposal  of 
government  property  was  specifically  provided  for  in  other 
statutes.  It  had  long  been  provided  in  40  V.  S.  C.,  Section 
302,  that  the  General  Counsel  of  the  Treasury  Department 
was  authorized  to  sell  property  acquired  under  judicial 
process  or  otherwise  in  the  collection  of  debts. 

The  above  statute  was  repealed  by  c.  654,  Sec.  1  (95),  65 
Stat.  705,  as  Congress  had  previously  in  the  Federal  Prop¬ 
erty  and  Administrative  Services  Act  of  1949,  40  l\  S.  C., 
Sections  471  et  seq.  set  up  a  general  scheme  for  the  dis¬ 
posal  of  government  property.  Act  of  June  30,  1949,  c.! 
288,  Section  1,  63  Stat.  378.  Property  of  the  RFC  is; 
included  within  this  Act  which  provides  (in  Section  472(a)) 
as  follows: 

“The  term  ‘executive  agency’  means  any  executive 
department  or  independent  establishment  in  the  exeeu- 

41  A  major  purpose  of  the  revision  was  to  eliminate  certain  powers 
granted  to  RFC  during  the  war  in  aid  of  war-time  production. 
See  H.  Rep.  1836  (80th  Cong.,  2nd  Sess.). 
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tive  branch  of  the  Government,  including  any  wholly 
owned  Government  corporation.*’ 

This  Act  places  the  disposal  of  government  property 
generally  in  the  hands  of  an  Administrator  of  General 
Services  and  sets  forth  specific  requirements  and  procedures 
for  the  disposal  of  property  acquired  by  foreclosure  or 
liquidation.  The  indictment  does  not  allege  that  any  state¬ 
ments  were  made  to  the  Administrator  of  General  Services 
and  the  sole  reference  to  a  governmental  agency  is  the  RFC. 
The  RFC  therefore,  had  no  power  to  sell  and  thus  no  juris¬ 
diction.4- 

The  arguments  advanced  below  by  the  government  and 
the  trial  court  below  on  this  issue  merely  substantiate  ap¬ 
pellant's  contention. 

The  government  admitted  that  the  RFC  prior  to  the  time 
in  issue  had  power  to  liquidate  as  explicitly  stated  in  the 
Act,  and  that  after  the  revision  of  1947  such  powers  were 
clearly  omitted  from  the  statute.  The  government  con¬ 
tends  that  the  RFC  had  ‘‘implied  powers,”  relying  on  RFC 
v.  McCormick ,  102  F.  2d  305  (C.  A.  7),  a  case  decided  prior 
to  1947  when  liquidation  powers  were  vested  in  the  RFC. 
Moreover,  the  court  in  that  case  specifically  ruled  that  the 
RFC 

“is  the  special  agency  of  the  government  created  for 
a  specific  purpose  and  possessing  only  those  powers 
granted  to  it  by  the  statute  creating  it”  (p.  31(5). 

42  The  term  “jurisdiction"  as  used  in  Section  1001  refers  to  the 
power  of  a  particular  departmental  agency  of  the  United  States  and 
not  to  departments  and  agencies  of  the  United  States  generally. 
See  United  States  v.  White,  supra.  See  to  the  same  effect:  United 
States  v.  Christopherson.  supra :  United  States  v.  Crittenden,  supra: 
Lowe  v.  United  States,  supra.  The  test  is  not  whether  under  some 
conceivable  hypothesis  the  agency  might  have  jurisdiction  but  rather 
whether  it  had  jurisdiction  to  act  in  the  particular  area  involved. 
See  United  States  v.  Christopherson,  supra:  Cohen  v.  United  States. 
178  F.  2d  58S  (C.  A.  6). 
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Power  to  sell  cannot  be  implied,  for  the  elimination  of 
the  RFC’s  power  to  sell  was  part  of  a  congressional  pro¬ 
gram  under  which  the  jurisdiction  and  power  to  liquidate 
property  acquired  by  the  government  was  given  to  a  cen¬ 
tral  specialized  agency. 

B.  The  indictment  fails  to  allege  that  the  statements  involved 
herein  were  material  to  a  matter  within  the  jurisdiction 
of  the  RFC. 

The  requirement  that  a  statement  be  material  to  the 
jurisdiction  of  the  RFC  is  an  essential  element  of  the  of¬ 
fense  which  must  be  alleged  in  the  indictment.  See  Rolland 
v.  United  States,  supra,43  and  compare  United  States  v. 
U.  S.  Cartridge  Co.,  95  F.  Supp.  384  (D.  C.  Mo.,  1950), 
affirmed  19S  F.  2d  456  (C.  A.  8);  United  States  v.  Moore, 
185  F.  2d  92  (C.  A.  5,  1950) ;  Lee  v.  United  States ,  167  F. 
2d  137  (C.  A.  6,  1948). 

Even  if  the  RFC  does  have  jurisdiction  to  sell  the  assets 
involved  here,  the  indictment  does  not  allege  that  the  ques¬ 
tion  involved  a  matter  material  to  that  jurisdiction.  The 
indictment  merely  alleges  that  the  representations  “related 
to”  a  matter  within  the  agency’s  jurisdiction  (App.  19). 
But,  as  we  have  seen,  “materiality”  defines  a  close  relation 
ship  between  the  representation  and  the  jurisdiction  of  the 
agency,  and  we  do  not  see  how  it  could  possibly  be  con¬ 
tended  that  the  term  “related  to”  is  an  adequate  substitute. 
Indeed,  the  government  conceded  below  that  this  phrase 
was  not  the  legal  equivalent  of  an  allegation  of  materiality. 

43  In  the  Rollcmd  case  the  court  said  (at  680)  : 

“Nothing  in  the  Fair  Labor  Standards  Act,  29  U.  S.  C.  A. 
§§201-219,  in  connection  with  the  enforcement  of  which  it  is 
claimed  that  this  determination  was  made,  either  directs  or 
authorizes  the  Wage  and  Hour  Division  to  make  such  a  deter¬ 
mination,  or  gives  any  effect  to  it  when  made.  This  being  so. 
Count  One  of  the  indictment  failed  to  charge  an  offense  in  that 
neither  in  haec  verba,  nor  in  substance,  did  it  charge  the  essen¬ 
tial  fact  that  the  complained  of  statement  was  material.” 
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The  government  may  contend,  however,  that  the  aver¬ 
ments  of  the  indictment  describe  a  relationship  of  mate¬ 
riality  between  the  representations  and  a  matter  within  the 
jurisdiction  of  the  RFC.44  But  this  contention  is  palpably 
unsound.  Thus  there  is  no  allegation  of  the  authority  of 
the  RFC  to  act  as  to  the  matter  in  question  and  there  is 
no  allegation  that  the  RFC  planned  to  sell  the  assets  of 
Aireon  but  merely  that  it  was  “interested  in  these  offers’’, 
“took  them  under  consideration”  (App.  15).  The  indict¬ 
ment  does  not  allege  that  the  communication  containing 
the  alleged  false  statements  was  either  required  by  any 
statute  or  regulation  of  the  RFC  or  solicited  by  the  RFC. 
Upon  the  face  of  the  indictment  they  appear  to  be  merely 
voluntary  and  unsolicited,  bearing  no  relation  to  any  pro¬ 
cedure  of  the  RFC  for  the  sale  of  its  assets. 

Finally,  the  documents  containing  the  allegedly  false 
representations  are  in  no  way  linked  to  the  bid  and  offer  tc 
purchase  the  assets  of  the  corporation.  Thus  the  indict¬ 
ment  carefully  states  that  the  RFC  “received  a  further 
communication”  at  a  time  when  it  “had  the  aforesaid  bid 
and  offer  of  purchase  of  July  26,  1950  under  consideration 
*  *  *.”  But  the  fact  that  the  statements  were  received  by 
the  RFC  at  the  same  time  as  it  was  entertaining  a  bid  is 
hardly  sufficient  to  define  or  describe  a  relationship  of 
materiality  between  these  representations  and  a  matter 
within  the  jurisdiction  of  the  RFC.  The  facts  constituting 
the  allegation  of  materiality  must  be  noted  explicitly  and 
not  left  to  surmise,  inference  or  argument.  See  Davaher 
v.  United  States,  supra ,  and  Harris  v.  United  States, 
supra. 


44  But  see  App.  849,  where  the  government  maintained  that  it  did 
not  in  fact  allege  materiality  in  the  indictment. 
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CONCLUSION 

For  all  of  the  above  reasons  the  judgment  of  convic¬ 
tion  should  be  reversed  and  the  indictment  dismissed. 
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STATEMENT  OF  QUESTIONS  PRESENTED 


The  jury  was  justified  in  finding  that  appellant  used  his 
position  of  dominance  as  majority  shareholder  and  later  as 
sole  owner  of  a  corporation  to  cause  the  making  and  use  of 
a  financial  statement  unqualifiedly  listing  preferred  stock 
which  the  corporation  had  no  power  to  issue.  His  declared 
purpose  was  to  reduce  on  the  financial  statement  a  large 
liability  account.  Surplus  was  knowingly  misrepresented 
for  the  same  reason,  the  company  having  in  truth  consist¬ 
ently  lost  money,  the  deficit  running  into  hundreds  of 
thousands.  The  statement  was  used  in  the  course  of  ne¬ 
gotiating  wdth  the  RFC  for  the  sale  of  a  large  manufactur¬ 
ing  plant,  involving  an  extension  of  Government  credit  over 
a  long  period  of  time. 

In  the  opinion  of  the  appellee,  the  questions  are: 


1.  Assuming  verdicts  of  not  guilty  of  conspiracy  and 
guilty  of  the  substantive  offense  to  be  logically  inconsistent, 
oven  though  appellant’s  agent  defended  on  the  ground  of 
lack  of  guilty  knowledge,  is  it  not  well  settled  that  verdicts 
shall  not  be  set  aside  even  though  unexplainable  by  “  ra¬ 
tional  considerations”? 


2.  Is  it  not  settled  that  the  abandonment  of  a  specifica¬ 
tion  within  a  count  is  not  an  amendment? 

3.  Was  the  general  false  statement  statute  (18  U.  S.  C. 
§1001)  impliedly  repealed  by  Section  1014  of  Title  18,  deal¬ 
ing  specifically  with  the  RFC  and  other  agencies? 

4.  Has  the  RFC,  by  virtue  of  its  conceded  powers  to  lend 
and  take  security,  the  right  to  liquidate? 


(i) 
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SJniteb  States  Court  of  appeals 

FOR  Tilt:  DISTRICT  OF  COLUMBIA  CIRCUIT 


No.  12,058 

Jacob  Freidus,  appellant 

v. 

United  States  of  America,  appellee 


APPEAL  FROM  THE  UNITED  ST  A  TES  DISTRICT  COURT  FOR 
THE  DISTRICT  OF  COLUMBIA 


BRIEF  FOR  APPELLEE 


COUNTERSTATEMENT  OF  THE  CASE 

Appellant,  Jacob  Freidus,  was  found  guilty  by  a  jury  on 
the  second  count  of  the  indictment  (App.  909a).  The  count 
recited  that  the  assets  of  the  Aireon  Manufacturing  Corpo¬ 
ration  had  been  acquired  by  the  Reconstruction  Finance 
Corporation  upon  default  of  a  loan  of  one  and  a  half  mil¬ 
lion  dollars.  It  was  alleged  that  appellant  and  a  co-de¬ 
fendant,  Larry  Knohl,  in  connection  with  a  bid  submitted  for 
the  purchase  of  these  assets  from  the  RFC,  had  knowingly 
made  and  used  and  caused  1  to  be  made  and  used  a  financial 


1  “Whoever  causes  an  act  to  be  done,  which  if  directly  performed 
by  him  would  be  an  offense  against  the  United  States,  is  also  a 
principal  and  punishable  as  such.”  18  U.S.C.  §2  (b)  (1952).;  By 
reason  of  this  provision  a  reference  “to  persons  causing  or  procur¬ 
ing,”  contained  in  the  statute  prior  to  1948,  “was  omitted  as  un¬ 
necessary  in  view  of  definition  of  ‘principal’  in  section  2  .  . 
Reviser's  Note  to  IS  U.S.C.  §  1001. 
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statement  containing  false,  fictitious  and  fraudulent  state¬ 
ments  and  entries  in  violation  of  Section  1001,  Title  18  U.  S. 
C.  (1952)  (App.  19a). 

Appellant  did  not  take  the  stand  at  his  trial,  which  was 
by  jury. 

The  indictment  was  in  three  counts,  the  first  of  which, 
based  on  another  clause  of  Section  1001,  being  dismissed  by 
the  court  before  trial  on  motion  of  the  appellant  (App.  14a, 
33a).  The  co-defendant  was  acquitted  on  the  remaining 
counts  (App.  909a).  The  third  count  charged  conspiracy 
to  commit  the  substantive  offense,  of  which  appellant  was 
also  acquitted  (App.  21a,  909a).  Appellant  was  fined  ten 
thousand  dollars  and  sentenced  to  prison  for  a  term  of  one 
to  three  years  to  run  consecutively  to  a  sentence  imposed 
in  the  Southern  District  of  New  York"  (App.  976a). 

The  second  count  concerned  a  financial  statement of 
the  Starrett  Television  Corporation,  its  balance  sheet  as  of 
February  28, 1950  (App.  20a;  Gov.  Ex.  15A,  App.  926a).  It 
was  alleged  the  document  contained  three  false  representa¬ 
tions:  (1)  The  first  was  that  the  capital  stock  consisted  of 
200  shares  of  preferred  stock,  no  par,  of  a  stated  value  of 
$339,800.00,  and  two  hundred  shares  of  common  stock,  no 
par,  of  a  stated  value  of  $200,  whereas  the  truth  was  that 
the  capital  stock  consisted  solely  of  the  common  stock.  (2) 
The  second  false  representation  was  that  on  February  28, 
1950  the  surplus  of  the  Starrett  Television  Corporation 
amounted  to  $109,420.01,  whereas  in  fact  the  corporation 
was  operating  at  a  deficit.  (3)  The  third  was  the  false  entry 
that  as  of  February  28,  1950  the  loans  payable  of  the  cor¬ 
poration  amounted  to  $28,450.11,  the  true  figure  being 
$637,300.11. 

2  United  States  v.  Aaron,  190  F.2d  144  (2d  Cir.  1951),  cert,  denied 
sub.  nom.  Freidus  v.  United  States,  342  U.S.  827  (1951)  (affirming 
conviction  for  attempting  to  defeat  and  evade  income  and  victory 
taxes). 

It  was  also  alleged  that  the  letter  accompanying  the  financial 
statement  contained  the  misrepresentation  that  the  co-defendant 
was  Vice  President  of  the  Starrett  Television  Corporation  (App. 
19a).  This  specification  of  falsity  was  abandoned  by  the  Govern¬ 
ment  at  the  commencement  of  the  trial  (App.  47a). 


3 


As  of  February,  1950,  the  date  of  the  financial  statement, 
and  as  of  August  2,  1950,  the  date  the  financial  statement 
was  delivered  to  the  RFC  in  Washington  (App.  228a),  the 
Starrett  Television  Corporation  was  empowered  by  its  char¬ 
ter  to  issue  only  two  hundred  shares  of  common  stock,  no 
change  being  effected  in  this  respect  since  the  inception 
of  the  corporation  on  March  2,  1948  (Gov.  Ex.  33A,  App. 
944a ) . 

Appellant  was  the  financial  backer  of  the  corporation  and 
its  controlling  shareholder  (App.  343a,  357a).  He  and  his 
wife  owned  fifty-one  per  cent  of  the  stock,  the  other  forty- 
nine  being  divided  equally  between  the  president,  Mr.  Mur¬ 
ray  Daniels,  in  charge  of  production,  and  the  vice  president, 
Mr.  Mitchell  Fein,  an  engineer  in  charge  of  sales  (App. 
341a,  345a,  351a,  808a). 

Appellant,  in  addition  to  extensive  participation  in  man¬ 
agement,  “took  care  of  the  books  and  the  finances”  (App. 
345a).  His  office  was  in  the  corporation  headquarters  (App. 
335a).  No  “policy-making  decision  or  any  important  de¬ 
cision  was  made  without  his  participation  and  getting  his 
approval  ...  he  had  to  sign  every  check  that  was  written 
from  the  very  first  day  .  .  .”  (App.  394a,  279a;  Gov.  Ex. 
21  A,  App.  13a;  Gov.  Ex.  21B,  App.  13a). 

The  corporation  was  created  for  the  purpose  of  rebuild¬ 
ing  television  sets  to  enlarge  their  screen  dimension  (App. 
353a).  In  the  middle  of  1948  it  extended  its  activities  to 
assembling  sets,  and  by  the  end  of  1949  had  branched  into 
their  manufacture  (App.  355a,  356a). 

During  its  whole  history,  including  August  1950  when 
the  financial  statement  was  delivered  to  the  RFC,  the 
organization  lost  heavily  (App.  667a,  414a).  By  1950  the 
company  was  so  slow  paying  its  bills  that  suppliers  had 
placed  it  on  a  cash  basis  (App.  345a).  The  purchasing 
agent  of  the  company,  Mr.  Saunderson,  testified  that  from 
January,  1950  on,  conditions  became  more  straightened, 
and  this  reflected  itself  not  only  in  stoppage  of  credit  but  in 
a  demand  on  the  part  of  some  suppliers  for  a  more  current 
financial  statement  than  the  one  then  presently  duplicated 
for  distribution  to  the  trade  (App.  838,  839,  842). 

In  May,  1950,  the  purchasing  agent,  after  weeks  of  im- 
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portuning,  received  a  financial  statement,  a  duplicate  orig¬ 
inal  of  the  one  later  delivered  to  the  RFC  (App.  S3Sa, 
839a;  Gov.  Ex.  15A,  App.  926a).  He  distributed  copies  to 
suppliers,  in  each  instance  receiving  them  from  Mrs.  Har¬ 
ris,  secretary  to  appellant  (App.  840a,  349a). 

The  problem  of  getting  up  a  balance  sheet  that  would 
“serve”  the  company  dated  back  at  least  to  November  of 
1949  (App.  366a,  367a).  As  a  result,  appellant  and  the 
minority  shareholders  then  signed  an  agreement  that  tliev 
would  “amend  the  charter  of  the  .  .  .  corporation  to  permit 
the  issuance  of  preferred  stock  in  the  sum  of  $339,800.00  to 
Jacob  Freidus  and  Claire  Freidus”  (Gov.  Ex.  26,  App.  939). 
On  the  same  date,  November  1,  1949,  a  corporation  resolu¬ 
tion  to  the  same  effect  was  adopted  (Gov.  Ex.  32,  App. 
943a).  The  purpose  was  to  reduce  the  large  loans  payable 
account  on  the  financial  statement  (App.  367a). 

Although  the  charter  was  not  then  or  subsequently 
amended,  the  preferred  stock  was  listed  in  a  balance  sheet 
predated  September  30, 1949  (Def.  Ex.  7,  App.  961a).  How¬ 
ever,  this  “Statement  of  Financial  Condition”  put  readers 
on  notice  that  it  “should  be  read  in  connection  with  letter 
of  transmittal  and  notes  attached”  (App.  961a,  962a).  Fur¬ 
ther,  it  qualified  surplus  as  “Donated”,  and  indicated  a  net 
loss  of  over  one  hundred  thousand  dollars  (App.  962a). 

It  was  this  balance  sheet  that,  as  noted  above,  was  found 
unacceptable  to  creditors.  In  a  meeting  in  March,  1950,  be¬ 
tween  appellant,  Mr.  Fein,  and  Mr.  Daniels,  appellant  stated 
that  the  “substantial  losses”  shown  in  the  balance  sheet 
of  September  30,  1949  “would  not  look  good  in  a  state¬ 
ment”  and  promised  that  he  would  prepare  a  statement 
that  “would  look  good  for  our  creditors  .  .  .”  (App. 
350a ) . 

The  result  was  the  financial  statement  as  of  February  28, 
1950,  the  subject  of  the  indictment  (Gov.  Ex.  15A,  App. 
926a).  The  work  papers  for  the  statement  were  drawn  up 
by  an  accountant,  Mr.  George  L.  Kaufman  (App.  664a, 
671a).  In  the  work  papers  “donated  surplus”  was  listed 
(App.  978a).  Mr.  Kaufman’s  examination  also  showed 
that  as  of  February  28,  1950  there  was  a  deficit  resulting 
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from  operations  from  the  inception  of  the  corporation  of 
$370,724.80  (App.  667a). 

Mr.  Kaufman  turned  over  his  work  papers  to  his  superior, 
Mr.  Schneider,  a  partner  in  the  accounting  firm,  and  a 
familiar  of  appellant  (App.  665a). 

When  the  financial  statement  had  been  prepared,  the 
appellant  directed  Mr.  Fein  to  sign  it,  and  upon  its  delivery 
by  appellant’s  secretary,  he  did  so  (App.  347a,  349a;  Gov. 
Ex.  15A,  App.  926a). 

One  of  the  reasons  for  drafting  the  new  statement  was 
to  provide  a  copy  for  the  National  Credit  Office.  Mr.  Fein 
informed  appellant  that  the  accounting  firm  retained  by 
the  corporation  refused  to  certify  the  statement  and  re¬ 
quested  appellant  to  have  it  so  certified,  or  issued  under 
the  auditing  firm’s  letterhead,  so  that  it  would  be  in  a  form 
acceptable  to  the  credit  office  (App.  348a). 

The  accounting  firm’s  name  had  appeared  in  the  financial 
statement  of  September  30,  1949,  whereas  it  was  not  on  the 
balance  sheet  of  February  28,  1950  (Compare  Def.  Ex.  7, 
App.  961a,  with  Gov.  Ex.  15A,  App.  926a).  No  one  would 
admit  having  physically  prepared  the  latter  (App.  704). 

On  June  13,  1950,  at  the  request  of  appellant,  Mr.  Cor¬ 
nelius  W.  Meliek,  supervising  credit  investigator  for  Dun 
&  Bradstreet,  visited  appellant  (App.  454a  ct  scq.)  Appel¬ 
lant  gave  him  a  copy  of  the  financial  statement  which  i,s  the 
subject  of  the  indictment  (App.  455a;  Gov.  Ex.  15 A,  App. 
926a). 

Mr.  Meliek  testified  that  had  he  had  not  had  the  prior 
financial  statement  he  would  have  thought  the  corporation 
was  operating  at  a  profit  (App.  461a;  compare  Gov.  Ex. 
15A,  Apj).  926a  with  Def.  Ex.  7,  App.  961a.  He  asked 
appellant  how  the  surplus  could  have  increased  by  one  hun¬ 
dred  thousand  over  a  five-month  period  during  which,  as 
appellant  admitted,  the  company  had  consistently  lost  money 
as  it  had  from  the  beginning.  Appellant  then  told  him;  this 
arose  “from  donations  from  himself”  (App.  458a). 

The  term  “surplus”  was  unqualified  on  the  statement, 
and  this  led  the  witness  to  question  the  appellant  (App. 
463a).  Mr.  Meliek  testified  that  it  was  the  custom  of  busi- 
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ness  firms  having  donated  surplus  to  so  designate  it  in  order 
to  distinguish  it  from  earned  surplus  4  (App.  462a).  Al¬ 
though  requested  to  do  so,  appellant  declined  to  furnish  the 
witness  “detailed  operating  figures  .  .  .  and  other  profit 
and  loss  data.”  (App.  482a). 

There  were,  as  detailed  above,  alleged  false  statements  in 
the  financial  statement  of  February  28,  1950  as  to  preferred 
stock,  earned  surplus  and  loans  payable.  As  to  the  first, 
appellant  recites  (Br.  12-13)  that  between  November  and 
April  of  1950  two  petitions  for  amendment  of  the  charter 
were  transmitted  to  the  Secretary  of  State  of  New  York 
which  were  returned  because  of  an  attorney’s  “technical 
errors.”  He  further  contends  that  from  November,  1949, 
“until  October,  1950”  “there  is  no  evidence  that  any  time 
.  .  .  did  appellant  have  any  knowledge  that  the  corporate 
charter  was  not  amended”  to  permit  issuance  of  preferred 
stock."' 

The  latter  conclusion  is  not  supported  by  the  record.  In 
May  of  1950  appellant  interviewed  Mr.  Raymond  G.  Bur¬ 
nett,  whom  he  shortlv  after  hired  to  succeed  Mr.  Daniels  as 
>  » 

president  of  the  corporation  (App.  409a).  Appellant  then 
told  Mr.  Burnett  that  the  capital  stock  of  the  corporation 
consisted  of  two  hundred  shares  of  no  par  common  stock 
(App.  415a). 

It  will  be  recalled  that  the  purpose  of  listing  the  preferred 
stock  was  to  reduce  the  loans  payable  account  in  order  to 
arrive  at  a  financial  statement  more  palatable  to  creditors 

4  Apart  from  the  evidence  showing  appellant’s  desire  to  cover 
up  the  true  financial  condition  of  the  corporation,  prior  to  this  inter¬ 
view  appellant  was  well  aware  of  the  significance  of  the  term  “sur¬ 
plus.”  In  a  letter  written  by  him  the  previous  year  he  had  used 
the  proper  term  “donated  surplus”  (Def.  Ex.  4,  App.  960a).  The 
account  was  correctly  designated  “donated  surplus”  in  the  books 
of  the  corporation  (Gov.  Ex.  47.  App.  956a)  and  in  the  letter  men¬ 
tioned  above  appellant  referred  to  the  existence  of  this  account. 

■'  The  corporation  was  never  authorized  by  the  State  of  New  York 
to  issue  preferred  stock  until  November  28,  1950,  when  by  virtue 
of  a  new  plan  of  recapitalization  it  was  permitted  to  issue  ten  thou¬ 
sand  shares  of  preferred  stock,  at  a  par  value  of  S100  each  (App. 
590a;  Gov.  Ex.  33a,  App.  944a). 
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(App.  367a).  The  amount  of  loans  payable  listed  on  the 
financial  statement  was  understated  in  that  it  should  have 
included  the  amount  listed  as  preferred  stock  $339,800  (App. 
719a).  A  further  amount,  $269,050  should  have  been  added 
in  that  it  was  contended  that  authorization  to  convert  it  to 
donated  surplus  was  subsequent  to  the  date  of  the  financial 
statement  (App.  719a;  Gov.  Ex.  24,  App.  938a).  Despite 
the  financial  statement  this  amount  was  carried  on  the  books 
as  loans  payable  until  September  30,  1950  (App.  719a;  Gov. 
Ex.  48,  App.  958a). 

The  journal  of  the  corporation  reflects  an  entry  dated 
September  30,  1950,  transferring  the  amount  of  the  pre¬ 
ferred  stock,  $339,800,  back  into  the  loans  payable  account 
and  closing  out  the  preferred  stock  account  (Gov.  Ex.  48, 
App.  958a).  This  was  three  days  after  RFC  auditors  had 
come  to  the  corporation  (App.  498a,  499a). 

By  the  summer  of  1950,  appellant  was  the  sole  person 
capable  of  deriving  any  substantial  benefit  from  the  corpo¬ 
ration  as  in  May  he  had  acquired  the  stock  of  the  minority 
shareholders  (App.  351a).  This  acquisition  was  by  virtue 
of  a  signed  agreement  arrived  at  in  March,  but  dated  back 
to  December,  1949,  by  which  the  minority  shareholders 
pledged  their  stock  as  security  for  repayment  of  the  corpo¬ 
ration’s  indebtedness  to  appellant  (Def.  Ex.  9,  App.  13a; 
Appellant’s  Br.  28).  The  agreement  recited  that  the  cor¬ 
poration  was  in  urgent  need  of  additional  funds  not  ob¬ 
tainable  through  banking  or  loan  channels. 

As  alleged  in  the  indictment  and  shown,  with  the  open¬ 
ing  of  hostilities  in  Korea  in  June,  1950,  several  manufac¬ 
turers  became  interested  in  the  plant  of  the  Aireon  Man¬ 
ufacturing  Corporation  of  Kansas  City,  Kansas,  which 
had  produced  electronic  devices  under  government  con¬ 
tracts  during  World  War  IT,  and  since  (App.  15a,  111a, 
144a,  190a). 

In  January  of  1950  the  Aireon  assets  had  been  acquired 
by  the  RFC  upon  the  corporation’s  default  of  a  loan  of  one 
and  a  half  million  dollars  (Gov.  Ex’s.  1,  2,  App.  13a).  They 
consisted  of  a  large  plant  and  machinery  to  manufacture 
electronic  devices,  and  the  lease  covering  the  realty  (Gov. 
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Ex.  18,  App.  928a).  The  RFC  had  the  right  to  assign  the 
lease  with  the  consent  of  the  lessor  and  the  City  of  Kansas 
City,  Kansas,  owner  of  the  property  (App.  251a). 

On  July  26, 1950,  the  Starrett  Television  Corporation  sub¬ 
mitted  a  bid  to  purchase  the  Aireon  assets  (Gov.  Ex.  4 A, 
App.  912a).  The  Kansas  City  Loan  Agency,  RFC,  received 
the  Starrett  bid  and  other  bids  and  transmitted  them  to  the 


Board  of  Directors  of  the  RFC  in  Washington,  D.  C.,  as 
approval  had  “to  be  at  Board  level.”  The  Kansas  City 
Loan  Agency  wished  the  assets  to  be  “sold  as  an  operating 
unit,”  having  been  so  requested  by  the  military  services 
(App.  146a). 

The  bidding  started  out  on  a  “negotiated  sale”  basis,  as 
distinguished  from  sealed  bids  (App.  146a).  The  letter 
transmitting  the  bid  (Gov’t.  Ex.  4,  App.  911a)  offered  to 
“satisfy  all  requirements  of  the  Reconstruction  Finance 
Corporation  with  respect  to  financial  responsibility.” 

On  August  2,  1950,  Air.  Leo  Parker,  a  Kansas  City  at¬ 
torney,  on  behalf  of  appellant,  personally  delivered  a  letter 
and  attached  financial  statement  to  the  RFC,  handing  it  to 
Mr.  Williams,  of  the  Liquidation  Division  (App.  226a,  227a; 
Gov.  Ex.  15,  15 A,  App.  924a,  926a).  The  letter,  signed  on 
behalf  of  the  Starrett  Television  Corporation  by  the  co¬ 
defendant,  Larry  Knohl,  as  vice  president,  recited:  “Re¬ 
ferring  to  our  bid  dated  July  26,  1950  .  .  .  We  hand  you 
herewith,  financial  statement  of  our  company  as  of  Febru¬ 
ary  2S,  1950  ...”  (App.  924a). 

The  co-defendant,  Larry  Knohl,  according  to  the  secre¬ 
tary  in  his  Washington  office,  Miss  O’Higgins,  telephoned 
appellant  in  New  York  and  she  heard  him  request  the 
financial  statement  (App.  473a).  She  later  received  the 
statement  by  mail  (App.  4SSa). 

The  letter  transmitting  the  false  financial  statement  was 
typed  by  Miss  O’Higgins  who  then  read  it  over  the  tele¬ 
phone  to  the  appellant  (App.  476a). 

There  was  testimony  that  Knohl  had  nothing  to  do  with 
dictating  policy  or  financial  operations  (App.  394a).  Con¬ 
sequently  his  defense,  that  guilty  knowledge,  motive  and 
intent  on  the  part  of  appellant  could  not  be  imputed  to  him, 
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was  not  wholly  without  support  in  the  record  (e.g.,  App. 
456a,  R.  1430). 

Thus  also  supported  was  the  jury’s  evident  conclusion 
that  in  acting  as  appellant’s  agent  before  the  RFC  that 
guilty  knowledge  of  the  falsity  of  the  financial  statement 
used  was  solely  in  the  mind  of  appellant  who  caused  it  to 
be  made  and  used. 


STATUTE  INVOLVED 

18  IJ.  S.  C.  §  1001  (1952) : 

Whoever,  in  any  matter  within  the  jurisdiction  of  any 
department  or  agency  of  the  United  States  knowingly  and 
willfully  falsifies,  conceals  or  covers  up  by  any  trick, 
scheme,  or  device  a  material  fact,  or  makes  any  false,;  ficti¬ 
tious  or  fraudulent  statements  or  representations,  or  makes 
or  uses  any  false  writing  or  document  knowing  the  same  to 
contain  any  false,  fictitious  or  fraudulent  statement  or  en¬ 
try,  shall  be  fined  not  more  than  $10,000  or  imprisoned  not 
more  than  five  years,  or  both. 

I 

SUMMARY  OF  ARGUMENT 

I 

Evidence  of  guilt  was  ample.  Appellant  used  his  posi¬ 
tion  of  dominance  as  majority  shareholder  and  later  a$  sole 
owner  of  a  corporation  to  cause  the  making  and  use  of  a 
financial  statement  unqualifiedly  listing  preferred  stock 
which  the  corporation  had  no  power  to  issue.  The  purpose 
was  to  reduce  on  the  statement  a  large  liability  account. 
Surplus  was  knowingly  misrepresented  for  the  same!  rea¬ 
son,  the  company  having  in  truth  consistently  lost  money, 
the  deficit  running  into  hundreds  of  thousands. 

Utilized  at  first  to  establish  credit  with  suppliers  who 
had  put  the  firm  on  a  cash  basis,  it  was  ultimately  used  to 
acquire  a  large  manufacturing  plant,  involving  an  exten¬ 
sion  of  extensive  Government  credit  over  a  long  period  of 
time. 


10 


II 

Appellant  urges  that  the  verdicts  were  inconsistent  in 
that  he  was  found  guilty  of  the  substantive  offense  and 
acquitted  of  conspiracy. 

It  is  well  settled  that  verdicts  of  guilty  shall  not  be  set 
aside,  as  this  Court  has  held,  “even  though  the  inconsist¬ 
ency  can  be  explained  by  no  rational  considerations.” 

Although  not  required,  there  was  logical  consistency. 
The  jury  might  well  have  found,  as  the  co-defendant  urged, 
that  appellant  alone  devised  the  scheme,  and  that  appellant 
alone  possessed  guilty  knowledge. 

III 

Abandonment  of  a  specification  within  a  count,  it  has 
been  held,  is  not  an  amendment  and  is  within  the  discre¬ 
tionary  dismissal  power  of  the  United  States  Attorney. 

IV 

The  general  false  statements  statute,  18  U.S.O.  §1001, 
was  not  impliedly  repealed  by  Section  1014,  dealing  specifi¬ 
cally  with  the  RFC  and  other  agencies. 

Although  both  sections  were  enacted  at  the  same  time  in 
the  1948  revision  of  the  criminal  code,  it  is  urged  that 
Section  1014,  for  purposes  of  applying  the  canon,  is  a  sub¬ 
sequent  enactment.  This  result  is  reached  by  reference  to 
a  specific  RFC  false  statement  statute  which  was  repealed 
in  1949  because  covered  by  Section  1014. 

The  legislative  history  clearlv  reveals  that  Congress  in- 
tended  to  repeal  the  RFC  false  statement  statute  as  of  the 
date  of  the  reenactment  of  the  criminal  code  in  1948.  In 
1948  the  criminal  code  repealed  an  identical  statute,  over¬ 
looking  that  it  had  recently  been  superseded  and  renum¬ 
bered. 

The  general  false  statements  statute  specifically  applies 
to  government  corporations. 
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V 

(a) 

There  was  no  merit  to  appellant’s  contention,  on  motion 
to  dismiss  the  indictment,  that  the  RFC  has  no  jurisdiction 
“to  liquidate  and  sell  collateral.” 

The  “authorization  to  take  security  implies  the  right  to 
liquidate  the  security.” 

The  General  Services  Administration  has  jurisdiction 
over  “surplus”  and  “excess”  property.  As  these:  terms 
are  defined  in  the  statute,  they  do  not  apply  to  RFC  prop¬ 
erty  required  for  the  discharge  of  the  corporation  statu¬ 
tory  obligation  to  repay  moneys  borrowed  from  the  Treas¬ 
ure. 

(b)  : 

The  portion  of  the  false  statements  statute  relied  on 
does  not  refer  to  materiality  and  it  has  been  held,  as 
to  indictments  founded  thereon,  that  materiality  need  not 
be  alleged. 

ARGUMENT 

I  : 

Evidence  of  Guilt  Was  Ample 

The  first  contention  advanced  is  that  “The  evidence  is 
insufficient  to  support  appellant’s  conviction”  (Argument 
I,  Br.  23,  et  seq.). 

In  support,  appellant  makes  compartmentalized  attacks 
on  the  three  false  statements,  ignoring  the  direct  testimony 
and  circumstances  indicating  that  all  three  were  interre¬ 
lated  in  that  appellant  caused  them  to  be  made  and  used 
to  defraud  prospective  creditors  by  concealing  the  shaky 
financial  condition  of  his  corporation. 

As  indicated  in  the  counterstatement,  the  falsity  of  the 
statement  as  to  loans  payable  is  mainly  derivative  from  the 
falsity  of  the  statement  as  to  preferred  stock.  This  manip¬ 
ulation,  as  well  as  the  knowing  setting  forth  of  surplus 
as  if  it  were  earned,  was  in  accordance  with  appellant’s 
expressed  intent  not  to  disclose  consistent  losses  from  the 
beginning  of  the  firm’s  existence. 
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(a) 

The  false  statement  as  to  preferred  stock 

Appellant  disposes  of  the  false  statement  concerning 
preferred  stock  by  the  assertion  that  “  . . .  the  highest  court 
of  New  York  has  held  in  effect  that  the  representation,  as 
a  matter  of  law,  was  true  when  made  to  the  RFC”  (Br. 
27;  emphasis  supplied).  In  arriving  at  this  conclusion, 
reference  is  made  to  the  doctrine  of  full  faith  and  credit 
(Br.  30,  30  n.  27),  even  though  what  is  chiefly  relied  on  is 
a  merely  incidental  reference  to  preferred  stock  in  an  ap¬ 
pellate  opinion  (Br.  28). 

It  will  be  recalled  that  in  May  of  1950  appellant  had  ac¬ 
quired  all  of  the  minority  shares  and  so  the  Starrett  Tele¬ 
vision  Corporation,  from  a  close  corporation,  became,  to 
use  the  phrase  loosely,  one  in  the  nature  of  an  incorporated 
sole  proprietorship. 

Appellant  recounts  that  in  1951  the  former  minority 
stockholders  sued  him  on  the  ground  that  he  had  acquired 
their  shares  through  fraud  (Appellant’s  Br.  27).  The  trial 
court  agreed  and  vacated  the  transfer.  However  this  judg¬ 
ment,  described  by  the  appellate  court  as  one  “vacating, 
on  the  ground  of  fraud,  transfer  of  4-9%  of  the  common 
stock  .  .  .  from  plaintiffs  to  defendant  Jacob  Freidus  .  .  .”, 
was  reversed  in  1952.  Fein  v.  Starrett  Television  Corp.. 
280  App.  Div.  670,  116  N.Y.  S.  2nd  (1st  Dep’t.  1952),  aff’d 
mem.  305  N.Y.  856  (1953). 


6U.  S.  Const.  Art.  IV,  §  1 :  “Full  Faith  and  Credit  shall  be  given 

in  each  state  to  the  public  Acts,  Records,  and  Judicial  Proceedings 

of  every  other  state.  And  the  Congress  may  by  general  Laws 

prescribe  the  Manner  in  which  such  Acts,  Records  and  Proceedings 

shall  be  proved,  and  the  Effect  thereof.”;  28  U.S.C.  §  1738  (1952): 

.  .  Such  Acts,  records  and  judicial  proceedings  or  copies  thereof. 

so  authenticated,  shall  have  the  same  full  faith  and  credit  in  every 

court  within  the  United  States  and  its  Territories  and  Possessions  as 

they  have  by  law  or  usage  in  the  courts  of  such  State,  Territory  or 

Possession  from  which  they  arc  taken.”;  28  U.S.C.  §  1739  (1952): 

“All  nonjudicial  records  . . .  kept  in  any  public  office  of  any  State  .  .  . 

shall  have  the  same  full  faith  and  credit  in  every  court  and  office 

within  the  United  States  and  its  Territories  and  Possessions  as  thev 

* 

have  by  law  or  usage  in  the  courts  or  offices  of  the  State,  Territory, 
or  Possession  from  which  they  are  taken.” 
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Offered  in  evidence  below,  and  excluded,  were  the  opin¬ 
ion  of  the  Appellate  Division,  New  York  Supreme  Court, 
First  Department,  and  the  “Judgment  of  Reversal”  entered 
in  the  trial  court  (Def.  Ex.  8,  App.  964a),  which  latter 
contained  new  findings  of  fact  but  not  certain  findings 
confirmed  on  appeal. 

The  complaint  was  not  offered.  However,  as  noted  above, 
the  Appellate  Division,  in  its  three  to  two  opinion  revers¬ 
ing,  describes  the  judgment  below  as  relating  solely  to  the 
common  stock  and  its  claimed  fraudulent  acquisition  by  the 
appellant. 

Nowhere  does  it  appear  that  the  pleadings  required  the 
court  to  decide  any  question  concerning  the  preferred 
stock.  Reference  to  preferred  stock  in  the  findings  (Ap¬ 
pellant’s  Br.  29)  and  in  the  opinion  are  solely  by  way  of 
illustrating  the  point  that  control  of  the  corporation  was 
at  all  times  in  the  hands  of  the  appellant.  This  is  internal 
evidence  that  plaintiffs,  bound  as  they  were  by  an  agree¬ 
ment  in  1949  to  amend  the  charter  to  permit  issuance  of 
preferred  stock,  made  no  point  of  the  matter.7 

It  thus  emerges  that  the  subject  matter  of  the  judicial 


7  The  significant  fact,  as  indicated  in  the  counterstatement, ;  was 
that  from  the  corporation’s  birth  in  1948  until  November,  1950, 
it  was  empowered  by  its  charter  to  issue  only  200  shares  of  common 
stock,  of  a  stated  value  of  S200.  (The  shareholders  had  agreed  in 
November,  1949,  that  the  charter  be  amended  to  permit  issuance 
to  appellant  of  200  shares  of  preferred,  no  par,  of  a  stated  value 
of  §339,800.)  It  is  noteworthy  in  connection  with  the  full  faith  and 
credit  claim,  however,  that  the  idea  of  amending  the  charter  to 
permit  the  issuance  of  200  shares  of  preferred  was  abandoned  and 
these  shares  were  never  in  fact  issued.  A  new  recapitalization  plan 
was  adopted  in  the  latter  part  of  1950,  and  in  November  the  cor¬ 
poration  charter  was  amended  to  permit  issuance,  in  addition  to 
the  common  shares,  of  10.000  shares  of  preferred  stock,  par  value 
$100  a  share.  So  not  only  was  a  different  quantity  of  preferred 
stock  authorized  after  the  false  statements  were  made  and  used, 
but  the  shares  were  of  different  type  and  value,  par  instead  of 
stated  value  shares  (Gov.  Ex.  33A,  App.  944a). 

So  when  the  trial  court,  sitting  in  1951,  referred  to  the  non¬ 
existent  200  shares  of  preferred  stock,  it  cited  the  books  of  the  cor¬ 
poration  on  which  the  shares  were  falsely  listed  in  the  Spring  of 
1950  (c.g.,  Appellant’s  Br.  29). 


proceedings  in  New  York  was  the  validity  of  an  agree¬ 
ment  between  former  stockholders  in  a  close  corporation 
to  surrender  shares  of  common  stock.  The  plaintiffs  did 
not  contest  their  agreement  to  amend  the  charter  to  pro¬ 
vide  for  issuance  of  preferred  stock. 

It  is  apparent,  therefore,  that  the  New  York  judgment, 
restricted  as  it  is  to  the  status  of  an  agreement  between 
shareholders  in  a  close  corporation  as  to  a  class  of  stock 
not  involved  here,  could  have  no  relevancv  on  the  issue 
whether  an  unqualified  statement  as  to  another  class  of 
stock,  made  to  a  third  party  for  the  purpose  of  securing 
a  large  and  long-term  credit,  was  in  fact  false  and  fraudu¬ 
lent.  Whether  there  were  fraudulent  relations  between  the 
stockholders  is  vastlv  different  from  the  issue  whether 
there  was  a  fraud  in  dealings  at  arm’s  length  with  third 
persons. 

Judicial  proceedings  of  a  foreign  state  are  only  entitled 
to  that  same  full  faith  and  credit  “as  they  have  by  law  or 
usage  in  the  courts”  from  which  they  emanate  (n.  6,  supra). 
In  a  state  the  principle  of  “res  inter  alios  acta”  operates  to 
exclude  even  judgments  of  courts  where  not  “pertinent  to 
the  litigated  issues  in  the  case  at  bar.”  Tennessee  Valley 
Sand  &  Gravel  Co.  v.  Pilling ,  47  So.  2d  236,  243  (Ala.  App. 
1950). 

In  addition  to  other  incongruities  noted  above  (e.g.,  n. 
7),  failure  to  apply  the  test  of  relevancy  would  involve  an 
absurdity  in  that  the  court  would  be  required  to  give  full 
faith  and  credit  to  judicial  proceedings  which,  as  inter¬ 
preted  by  appellant,  would  be  in  conflict  with  records  of  the 
Secretary  of  State  of  New  York,  equally  entitled  to  full 
faith  and  credit  (n.  6,  supra). 

In  New  York,  as  elsewhere,  the  right  to  issue  stock  “is 
not.  one  of  the  implied  or  incidental  powers  of  a  corpora¬ 
tion  .  .  .  Such  right,  if  it  exists  at  all,  is  by  virtue  of  the 
charter  of  the  corporation  ...”  Reno  Oil  Co.  v.  Culver,  60 
App.  Div.  129,  69  N.Y.Supp.  969,  971  (1st  Dep’t.  1901). 
It  will  be  recalled  from  the  counterstatement  that  although 
preferred  stock  was  unqualifiedly  listed  in  the  financial 
statement  as  of  February  2S,  1950,  which  was  presented  to 
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the  RFC  in  August  of  that  year,  the  corporation  had  dur¬ 
ing  this  period,  as  well  as  from  the  date  of  its  birth,  only 
the  power  under  its  charter  to  issue  common  stock.  Even 
after  it  received  the  power  in  November,  the  preferred 
stock  previously  and  falsely  listed  in  the  financial  state¬ 
ment  was  never  issued  because  permission  obtained  was 
for  preferred  stock  in  a  different  quantity,  type  and  value. 


Authorities  cited  by  appellant 8  all  fit  the  familiar  pat¬ 
tern  of  precise  rights  established  under  foreign  statutes 
or  court  proceedings  being  pleaded  in  another  jurisdiction. 
The  cases  all  instance  the  extension  of  full  faith  and  credit 
to  foreign  statutes  and  court  proceedings  conferring  upon 
receivers  and  creditors  of  bankrupt  corporations  the  right 
to  sue  stockholders.  No  authority  is  cited  to  justify  the 
tour  de  force  attempted  below  and  sought  to  be  justified 
here.  ■ 


(b) 


False  statement  as  to  surplus 


The  indictment  charged  that  the  financial  statement  was 
“further  false,  fictitious  and  fraudulent  in  that  whereas 
the  alleged  financial  statement  stated  and  represented  that 
on  February  28,  1950,  the  surplus  of  the  Starrett  Tele¬ 
vision  Corporation  amounted  to  $109,420.01,  in  truth  and  in 
fact,  the  Starrett  Television  Corporation  on  that  date 
was  actually  operating  at  a  deficit”  (App.  20a).  The  proof 
will  be  recalled  that  as  of  this  date  there  was  a  deficit  from 
operations  of  nearly  four  hundred  thousand  dollars,  which 
continued  to  mount  to  the  date  when  the  financial  state¬ 
ment  was  utilized  in  negotiations  with  the  RFC. 

In  his  argument  as  to  this  misrepresentation  appellant 
first  asserts  that  “surplus”  may  exist  in  the  face  of  an 
operating  deficit  (Br.  37).  It  is,  nevertheless,  conceded 
that  according  to  “preferred  bookkeeping  and  accounting 
procedure”  “the  surplus  figure  should  have  been  broken 
down  into  earned  and  donated  surplus”  (Br.  38,  38  n.32). 


8  Converse  v.  Hamilton,  224  U.S.  243  (1912);  Selig  v.  Hamilton, 
234  U.S.  653  (1914) ;  Hancock  National  Bank  v.  Farnum,  176  U.S. 
640  (1900) ;  Whitman  v.  Oxford  National  Bank,  176  U.S.  559  (1900). 
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The  conclusion  that  there  was  no  misrepresentation,  how¬ 
ever,  is  based  on  untenable  generalizations  from  the  record 
(Br.  IS,  35,  39),  discussed  in  subsection  (c)  of  this  argu¬ 
ment. 

Appellant  refers  (Br.  37  et  seq.)  to  the  following  authors 
on  accountancy:  Kcster,  Principles  of  Accounting  (4th 
ed.  1939) ;  Bell  &  Johns,  Auditing  (3d  ed.  1952) ;  Paton,  Ac¬ 
countants*  Handbook  (3d  ed.  1943) ;  Porter  &  Fiske,  Ac¬ 
counting  (1935). 

Xeedless  to  say,  appellant  directs  attention  to  no  in¬ 
stance  in  these  authorities  where  a  firm,  operating  at  a  loss 
from  the  beginning,  failed  to  designate  the  source  of  sur¬ 
plus  in  a  balance  sheet  designed  for  the  use  of  creditors. 

Appellant  quotes  Bell  and  Johns’  Auditing  (Br.  37)  for 
the  proposition  that  a  “deficit  in  earned  surplus”  may  be 
deducted  from  a  capital  surplus  account.  But  preceding 
this  quotation  the  author  states  “Earned  surplus  seems  to 
require  very  little  comment,  except  to  say  that  it  should 
be  in  fact  earned  if  it  is  to  be  shown  in  the  balance  sheet 
in  such  a  way  as  to  give  the  impression  that  it  has  been. 
In  the  opinion  of  the  authors,  which  is  shared  by  perhaps 
most  prominent  practioners,  the  public  should  be  justified 
in  assuming  that  the  designation  * Surplus \  without  quali¬ 
fication .  means  earned  surplus.**  Id.  at  341  (emphasis 
supplied). 

Immediately  following  appellant’s  quotation  the  author 
continues  that  after  “a  deficit  has  .  .  .  been  written  off 
against  capital  surplus”  surplus  should  not  only  be  desig¬ 
nated  as  earned,  but  should  be  dated.  Id.  at  342. 

Kester’s  Principles  of  Accounting  is  quoted  (Br.  38,  n.  32) 
but  not  t lie  author’s  warning  against  the  “.  .  .  reprehen¬ 
sible  policy  of  some  corporations  of  charging  to  surplus  the 
unfavorable  outcome  of  some  important  activities  and  in 
that  way — where  surplus  is  reported  in  a  single  amount 
— of  covering  up  and  concealing  results  that,  if  known, 
would  create  an  unfavorable  opinion  of  management  .  .  .” 
Id.  at  46G.ft  Elsewhere  the  author  warns: 


9  The  author  also  states  “.  .  .  in  those  cases  in  which  a  portion 
of  contributed  capital  has  been  designated  as  capital  surplus,  it  is 
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“That  a  balance  sheet  is  a  representation  of  financial 
condition  should  never  be  lost  sight  of.  If  the  maker 
of  a  balance  sheet  makes  in  it  any  false  statement 
intending  that  the  reader  shall  rely  upon  that  statement 
in  the  granting  of  credit  to  the  business  represented 
in  the  balance  sheet,  the  maker  may  be  prosecuted 
under  the  Uniform  False  Statements  Law,  enacted  in 
a  number  of  the  States  .  .  Id.  at  34. 


(c) 


Appellant’s  guilty  knowledge 


As  noted  in  the  previous  subsection,  his  contention  that 
there  was  no  misrepresentation  as  to  surplus  is  based  on 
his  view  of  the  state  of  the  record.  Appellant  concludes: 
(1)  that  although  the  source  of  the  surplus  was  not  set  forth 
in  the  financial  statement  it  was  “widely  publicized’’  (Br. 
18,  35) ;  (2)  knowledge  of  falsity  on  appellant’s  part  is  not 
supported  by  the  record  (Br.  18,  39). 

The  argument  is  made  that  the  RFC  could  have  consulted 
Dun  &  Bradstreet  (Br.  39).  The  fact  is  that  it  never  did, 
and  whether  or  not  it  did  so  is  in  any  event  immaterial.  The 
statute  covers  a  knowing  false  representation  regardless  of 
whether  a  government  agency  was  in  fact  deceived.  United 
States  v.  Presser,  99  F.  2d  819  (2d  Cir.  1938);  accord: 
United  States  v.  Gilliland,  312  U.S.  80,  93  (1941). 

Appellant’s  conclusion  from  the  record  that  there  was  no 
showing  of  guilty  knowledge  is  untenable.  As  he  concedes, 
all  three  false  representations  are  to  be  considered  together 
(e.g.,  Br.  35).  In  the  counterstatement  (p.  6)  it  was 
necessary  to  correct  the  assertion  that  there  was  no  evidence 
that  appellant  knew  the  representation  about  preferred 
stock  was  false. 

The  record  demonstrates  that  the  representation  as  to 
surplus  did  not  involve  an  exercise  in  semantics.  When  the 
representative  of  Dun  &  Bradstreet  called  by  request  upon 


highly  important  that  such  surplus  be  listed  separately  from  the 
undistributed  earned  profits  left  in  the  business,  which  arc  to  be 
designated  as  earned  surplus.”  Id.  at  19. 
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the  appellant  in  June  of  1950,  it  was  only  through  possession 
of  a  prior  balance  sheet  that  he  questioned  rather  than 
accepted  the  representation  that  the  firm  was  in  fact  making 
money.  In  response  to  questioning  appellant  admitted 
surplus  was  donated. 

Thus  knowledge  as  to  the  meaning  of  surplus  was  brought 
home  to  him  prior  to  his  use  of  the  statement  in  negotiating 
with  the  RFC.  It  was  abundantly  clear  that  he  knew  it  all 
along.  Appellant  had  used  the  term  properly  in  a  prior 
letter  and  knew  that  an  account  properly  designated 
‘‘donated  surplus”  was  contained,  in  the  books  of  the  cor¬ 
poration.  The  fact  that  the  financial  statement  bore  one  ex¬ 
planatory  note,  but  none  referring  to  the  preferred  stock 
falsely  listed,  or  explanatory  of  surplus,  was  known.  The 
fact  that  his  accounting  firm  would  not  sponsor  the  balance 
sheet  had  been  brought  home  to  him. 

Further,  as  the  record  amply  indicates,  the  balance  sheet 
was  originally  designed  by  appellant  to  induce  short  term 
creditors  to  furnish  supplies  to  his  shaky  company.  The 
appellant  took  advantage  of  the  law’s  tolerance  of  one-man 
corporations  to  limit  his  liability  for  the  debts  of  a  losing- 
business.  He  should  not  be  permitted  at  the  same  time  to 
escape  the  consequences  of  the  misuse  of  a  position  of 
dominance,  accorded  to  him  without  risk,  to  conceal  the 
company’s  financial  condition  in  order  to  receive  large  and 
long-term  government  credit. 

(d) 

The  false  represent ations  were  material 

Appellant  concludes  (Br.  19,  48)  that  as  the  financial 
statement  was  not  requested  by  the  RFC,  nor  required  by 
its  administrative  regulations,  nor  presumably  acted  upon 
by  it,10  that  the  balance  sheet  was  not  material  to  the  exer¬ 
cise  of  the  agency’s  jurisdiction. 

The  primary  purpose  of  the  RFC  is  to  lend  public  money 
for  statutory  purposes  and  under  statutory  limitations. 

10  The  Board  of  Directors  of  the  RFC  chose  appellant  as  the  suc¬ 
cessful  bidder  (Gov.  Ex.  18,  App.  92Sa). 
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What  is  here  involved,  however,  is  a  negotiated  sale  of 
forfeited  collateral,  a  process  of  its  nature  not  attended  by 
such  formalities  as  the  filling  in  of  application  blanks,  which 
would  inevitably  accompany  the  seeking  of  a  loan. 

The  term  negotiated  sale  implies  bargaining  between  the 
bidder  and  the  Government  corporation.  Also  concerned 
is  a  long-term  extension  of  Government  credit  involving 
hundreds  of  thousands  of  dollars. 

As  the  authorities  relied  on  by  appellant  indicate  (p.  17, 
supra),  a  balance  sheet  is  a  basic  accounting  statement, 
representing  the  financial  condition  of  a  company.  To  claim 
that  a  false  balance  sheet  was  not  material  is  to  ignore  fun¬ 
damentals  and  to  state  that  financial  condition  is  irrelevant 
to  the  extension  of  credit. 

Whether  or  not  the  statement  did  in  fact  deceive  is  im¬ 
material.  United  States  v.  Presser,  99  F.2d  819  (2d  Cir. 
1938). 

(e) 


There  was  ample  proof  appellant  caused  the  statement  to 

be  filed 

Appellant  argues  (Br.  49)  there  was  “no  adequate  proof 
that  appellant  .  .  .  caused  the  statement  to  be  filed.” 

In  answer,  that  portion  of  the  counterstatement  is  re¬ 
ferred  to  which  outlines  direct  testimony  that  the  statement 
was  formally  requested  of  appellant  by  telephone;  was  sub¬ 
sequently  received  in  the  mail  from  him;  and  that  the  letter 
accompanying  the  statement  was  read  over  the  phone  to 
appellant  prior  to  its  personal  delivery  to  the  RFC. 

And,  of  course,  appellant  was  the  one  “to  profit  most 
directly”  from  these  activities.  United  States  v.  Lei'iton, 
193  F.2d  cS48,  Sol  (2d  Cir.  1951),  cert,  denied  343  U.Sf.  946 
(1952). 

ARGUMENT  II 


The  Verdict  Was  Not  Inconsistent 

Appellant  urges  in  effect  (Argument  II,  Br.  51)  that  the 
jury’s  verdict  was  inconsistent  in  that  he  was  acquitted  of 
conspiracy  and  convicted  of  the  substantive  offense.  It  is 
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well  settled  that  verdicts  of  guilty  shall  not  be  set  aside 
“even  though  the  inconsistency  can  be  explained  by  no 
rational  considerations.”  American  Medical  Ass’n  v. 
United  States ,  76  U.S.  App.  D.C.  70,  89,  130  F.2d  233  (D.C. 
Cir.  1942),  aff’d  317  U.S.  519  (1943). 

The  authority  cited  goes  much  farther  than  is  here  re- 
quired.  A  finding  that  conspiracy  was  not  demonstrated 
beyond  a  reasonable  doubt  does  not  logicallv  necessitate  a 
finding  that  appellant  was  not  guilty.  The  offense  charged 
was  “not  of  a  character  that  could  be  committed  only  by 
two  or  more  persons  .  .  .”  The  jury  might  well  have 
found  appellant  “alone  might  have  devised  the  scheme  to 
falsifv”  and  induced  the  codefendant  to  act  “without  guiltv 
knowledge”  on  the  latter’s  part.  Bartlett  v.  United  States, 
166  F.2d  920,  927  (10th  Cir.  1948). 

Appellant  also  claims  “profound  evidentiary  implica¬ 
tions”  (Br.  52).  Specifically  he  objects  to  evidence  that  he 
was  informed  of  the  accountant’s  refusal  to  certify  the 
financial  statement.  This  was  relevant  to  guiltv  knowledge, 
and  rightly  held  by  the  court  below  not  to  involve  hearsay. 
Sealfon  v.  United  States,  332  U.S.  575  (1948),  relied  on  by 
appellant  (Br.  52),  is  not  in  point  as  it  involves  res  judicata 
arising  in  the  course  of  subsequent  prosecution  on  a  sep¬ 
arate  indictment  after  a  prior  acquittal  of  conspiracy  in¬ 
volving  the  same  subject  matter. 

ARGUMENT  III 

Abandonment  of  a  Clause  Within  a  Count  Did  Not  Require 

Dismissal  of  the  Indictment 

Appellant  recounts  (Br.  56)  that  upon  the  opening  of  the 
trial  the  Government  announced  it  was  abandoning  one  of 
the  four  specifications  of  falsity  in  the  count  on  which 
appellant  was  subsequently  convicted. 

Admitting  the  power  of  the  prosecution  to  abandon  a 
whole  count,  appellant  maintains  that  a  portion  of  a  count 
may  not  be  abandoned  as  this  constitutes  an  “alteration  and 
amendment”  of  the  indictment  (Br.  56,  57). 

In  United  States  v.  Munday,  211  Fed.  536  (W.D.  Wash. 
1914),  the  identical  point  was  raised.  In  that  case  at  the 
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opening  of  the  trial  the  Government  abandoned  a  clause 
in  the  “charging  part”  of  the  indictment  constituting  “an 
element  of  the  crime  sought  to  be  charged  in  the  indict¬ 
ment.”  Id.  at  538,  539.  The  court  stated: 

The  Supreme  Court  .  .  .  [222  U.S.  175  (1911)] 
.  .  .  when  this  matter  was  suggested  to  it  from  a  read¬ 
ing  of  the  record,  concluded  immediately  that  what  was 
done  at  the  former  trial  did  not  emasculate  the  indict¬ 
ment  so  as  to  destroy  its  validity  .  .  .  It  is  clear  to 
me  that  to  “amend”  means  much  more  than  “abandon¬ 
ment”  .  .  .  So  in  this  case  the  abandonment  of  some 
of  the  recitations  in  the  indictment  does  not  change  the 
indictment,  but  it  changes  the  proof  which  is  offered. 
Id.  at  539,  540.  I 

The  practice  of  abandoning  clauses  in  counts  has  been 
recognized  in  this  and  other  courts.  Whitaker  v.  United 
Slates ,  63  App.  D.C.  367,  369,  72  F.2d  739  (D.C.  Cir.  1934) ; 
United  States  v.  Fox ,  130  F.2d  56  (3d  Cir.  1942),  cert  denied 
317  U.S.  666  (1942).  ! 

ARGUMENT  IV 

The  Statute  Wa9  Not  Repealed  by  Implication 

i 

Appellant  urges  (Argument  IV,  Br.  58)  that  the  offense 
charged  is  not  covered  by  the  general  false  statement 
statute  (18  U.S.C.  §  1001)  but  by  Section  1014,  a  consolida¬ 
tion  of  a  number  of  statutes  relating  to  false  statements 
to  particular  government  agencies. 

The  argument  runs  that  it  was  not  until  after  the  reen¬ 
actment  of  the  criminal  code  in  1948,  in  which  Sections  1001 
and  1014  appear,  that,  in  1949,  the  RFC’s  own  false  state¬ 
ment  was  repealed  (Br.  58,  59).  The  legislative  history 
shows  Congress  repealed  the  RFC  false  statement  statute 
in  1949  because  it  was  covered  by  Section  1014.  Therefore, 
the  relation  between  Section  1001  and  Section  1014,  in  con¬ 
nection  with  false  statements  to  the  RFC,  is  that  of  “an 
earlier  general”  to  “a  later  specific  statute”,  the  former 
being  subject  to  the  “doctrine  of  implied  repeal”  (Br.  59, 
61). 

The  legislative  history  reveals  no  substantial  basis  for 


22 


the  application  of  this  exceptional  canon  of  construction. 

In  1948  the  criminal  code  was  revised  and  reenacted.  62 
Stat.  683  (1948).  The  Reviser’s  Note  to  Section  1014  indi¬ 
cates  that  it  was  based  (in  addition  to  other  false  statement 
statutes  applying  to  particular  agencies)  on  15  U.  S.  C.  §  616 
(a)  (1946),  applying  to  the  RFC. 

Section  616  (a)  of  Title  15,  U.  S.  C.  (1946)  is  identical 
with  Title  15,  Section  610  (a)  (Supp.  1948),  on  whose  re¬ 
peal  in  1949  appellant  relics. 

x\s  appellant  elsewhere  recognizes  (Br.  62),  in  1947  the 
RFC  Act  was  revised  and  rewritten  and  the  sections  renum¬ 
bered.  This  change,  coming  so  close  to  the  end  of  their  la¬ 
bors,  escaped  the  attention  of  the  codifiers.  As  a  result 
the  criminal  code  repealed  11  47  Stat.  11  (1932),  15  U.  S  .C. 
$  616(a)  (1946),  by  then  supplanted. 

It  was  thus  clearly  the  intention  of  the  Congress  to  re¬ 
peal  the  RFC  false  statement  statute  as  of  the  date  of  the 
reenactment  of  the  criminal  code  in  1948. 

There  is  thus  left  consideration  of  the  code  itself,  unem¬ 
barrassed  by  the  element  of  time.  The  general  false  state¬ 
ment  statute,  Section  1001,  and  Section  1014  having  been 
reenacted  together  the  presumption  is  that  both  are  to  be 
given  full  force  and  effect. 

The  Reviser’s  Note  to  Section  1001  states  that  a  prior 
specific  reference  to  Government  corporations  was  omitted 
because  “unnecessary  in  view  of  the  definition  of  ‘agency’ 
in  section  6  .  .  .  ” 

Under  prior  law  it  was  well  settled  that  subsequently 
enacted  false  statement  statutes  did  not  repeal  by  implica¬ 
tion  the  general  false  statement  statute.  United  States  v. 
Gilliland,  312  U.S.  86  (1941);  United  States  v.  Heine .  149 
F.2d  485  (2d  Cir.  1945),  cert,  denied  325  U.S.  885  (1945) ; 
Bartlett  v.  United  States ,  166  F.2d  920  (10th  Cir.  1948). 

The  Court  stated  in  the  Bartlett  case: 

“Counsel  .  .  .  contend  that  with  respect  to  false  en¬ 
tries  made  in  violation  of  the  Emergencv  Price  Control 
Act,  §  205(b),  supra,  repeals  and  supersedes  18  U.  S.  C. 


11  62  Stat.  866  (1948). 
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A.  §  SO.  Repeals  by  implication  are  not  favored. 
‘There  are  two,  well-settled  categories  of  repeals  bv 
implication:  (1)  where  provisions  in  the  two  acts  are 
in  irreconcilable  conflict,  the  later  act  to  the  extent 
of  the  conflict  constitutes  an  implied  repeal  of  the  ear¬ 
lier  one ;  and  (2)  if  the  later  act  covers  the  whole  subject 
of  the  earlier  one  and  is  clearly  intended  as  a  substi¬ 
tute,  it  will  operate  similarly  as  a  repeal  of  the  earlier 
act.’ 

“A  statute  will  not  be  construed  as  impliedly  repeal¬ 
ing  a  prior  statute  unless  no  other  reasonable  construc¬ 
tion  can  be  applied,  and  where  two  acts  are  upon  the 
same  subject,  the  rule  is  to  give  effect  to  both,  if  possi¬ 
ble.  ’  ’ 


Id.  at  926,  927. 

In  the  Gilliland  case  the  Court  expressly  rejected  the  ar¬ 
gument  as  to  penalty,  stating  it  to  be  “without  significance” 
in  statutory  construction. 


“The  matter  of  penalties  lay  within  the  discretion 
of  Congress.  Section  35  covered  a  variety  of  offenses 
and  the  penalties  prescribed  were  maximum  penalties 
which  gave  a  range  for  judicial  sentences  according  to 
the  circumstances  and  gravity  of  particular  violations.” 


Id.  at  95. 

ARGUMENT  V 

No  Error  in  Denying  Motion  to  Dismiss 

(a) 

RFC  has  Jurisdiction  to  Liquidate  Collateral. 

Appellant  contends  (Argument  V,  Br.  62)  that  the  indict¬ 
ment  should  have  been  dismissed  because,  it  is  claimed,  the 
RFC  has  no  jurisdiction  “to  liquidate  and  sell  collateral.” 

The  argument  runs  that  Section  5  of  the  original  RFC 
Act,  47  Stat.  6  (1932),  as  amended,  15  U.S.C.  §605  (1946), 
contained  the  clause  “The  corporation,  under  such  condi¬ 
tions  as  it  shall  prescribe,  may  take  over  or  provide  for  the 
administration  and  liquidation  of  any  collateral  accepted 
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bv  it  as  security  for  such  loans.”  In  1947  the  act  was  re- 
vised  and  rewritten  and  old  Section  5  was  renumbered  Sec¬ 
tion  4.  G1  Stat.  203  (1947),  15  U.  S.  C.  $  604  (1952).  The 
above-quoted  clause  was  eliminated. 

The  argument  continues  that  although  power  to  loan 
money  and  take  security  was  extended,  it  must  be  “as¬ 
sumed”  Congress  repealed  the  power  to  liquidate  because 
of  the  existence  in  1947  of  an  old  statute  empowering  the 
Treasury  Department  to  sell  “property  of  the  United 
States.”  Rev.  Stat.  §  3749  (1875),  as  amended,  40  U.S.O. 
§  302  (1946). 

The  Treasury  statute  was  repealed  in  1951  (65  Stat.  705) 
as  “Congress  had  previously  in  the  Federal  Property  and 
Administrative  Services  Act  of  1949,  40  V.  S.  C.  Sections 
471  ef  seq.  set  up  a  general  scheme  for  the  disposal  of 
government  property.”  (Br.  63). 

The  express  liquidating  power  in  the  old  RFC  Act  was 
merely  declaratory  and  not  necessary,  since  the  power  to 
lend  and  take  security  includes  the  power  to  foreclose  and 
otherwise  liquidate  the  loan. 

In  Reconstruction  Finance  Corporation  v.  McCormick, 
102  F.2d  305,  317,  31S  (1939)  the  Court  stated: 

“Authority  to  exact  and  take  security  is  implied  from 
the  grant  of  authority  to  make  a  loan  .  .  .  restrictions 
must  expressly  appear.  They  are  not  to  be  implied,  for 
of  necessity  they  are  somewhat  inconsistent  with  a 
grant  of  power  to  lend  money  ...  It  is  not  to  be  pre¬ 
sumed  in  the  absence  of  an  express  prohibition  that 
courts  should  place  restrictions  on  grants  of  power 
made  to  corporations  which  would  render  less  effective 
the  grant  of  authority.  The  statute  calls  for  a  construc¬ 
tion  which  would  effectuate,  not  defeat  the  purpose  of 
the  enactment.” 

The  “authorization  to  take  security  implies  the  right  to 
liquidate  the  security.”  Reconstruction  Finance  Corp.  v. 
J.  G.  Menihan  Corp.,  22  F.  Supp.  ISO,  183  (W.D.  X.Y. 
1938). 
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The  omission  of  the  language  referring  to  liquidation  of 
collateral  is  explained  by  the  very  purpose  of  the  bill, 
which  was  to  “simplify  the  provisions  of  the  Reconstruction 
Finance  Corporation  Act”  which  had  been  much  amended 
over  the  years.  II.  R.  Rep.  No.  82V,  80th  Cong.,  1st  Sess. 
4  (1947). 

The  purpose  was  to  eliminate  “national  defense  and  war¬ 
time  powers  which  have  served  their  purposes”  and  at  the 
same  time  to  “extend  the  .  .  .  lending  powers”  of  the 
R.F.C.  Ibid. 

Thus,  it  is  concluded  that  since  the  power  to  lend  and 
take  security  included  the  liquidation  powers,  express  au¬ 
thority  was  not  needed  and  was  omitted  in  1947  in  keeping 
with  the  express  legislative  purpose  to  simplify  the  pre¬ 
vious  act. 

The  conclusion  is  fortified  by  provisions  of  the  1947  re¬ 
vision,  inconsistent  with  a  lack  of  power  to  sell  collateral. 
Thus,  exemption  from  sales  taxes  would  be  superfluous  if 
the  power  of  sale  did  not  exist.  15  U.  S.  C.  §  607  (1952). 

A  government  corporation  is  a  separate  and  distinct  en¬ 
tity  from  the  United  States.  United  States  v.  Strang .  254 
U.S.  491  (1921).  It  is  clear  from  the  RFC  Act  that  one  of 
the  reasons  for  employing  the  corporate  device  was  to  af¬ 
ford  the  RFC  the  power  to  deal  with  its  property  the  same 
as  the  private  corporation  would,  the  RFC  being  only  ac¬ 
countable  to  the  Congress  for  the  manner  in  which  it  exer¬ 
cised  its  unusual  powers. 

Therefore,  its  property  could  not  be  considered  “prop- 
ertv  of  the  United  States”  as  the  language  is  used  in  the 
statute  empowering  the  Treasury  to  sell  such  property. 

This  conclusion  is  buttressed  by  administrative  interpre¬ 
tation.  The  revision  of  1947,  as  amended  in  1948,  placed  the 
duty  upon  the  RFC  of  annually  reporting  to  Congress  its 
loan  activities.  62  Stat.  261  (1948),  15  U.S.C.  §  601(b) 
(1952).  Therefore,  Congress  is  aware  of  the  administrative 
interpretation  by  the  RFC  that  neither  the  Treasury  stat¬ 
ute  above  referred  to,  nor  the  Federal  Property  and  Ad¬ 
ministrative  Services  Act  of  1949,  applies  to  sale  of  col¬ 
lateral. 
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The  General  Services  Administration  has  no  jurisdiction 
of  RFC  property.  Its  authority  relates  to  “excess  prop¬ 
erty”  which  is  defined  as  “any  property  under  the  control 
of  any  Federal  agency  which  is  not  required  for  its  needs 
and  the  discharge  of  its  responsibilities  as  determined  bg 
the  head  thereof.”  40  U.S.C.  §§483,  472  (e)  (1952)  (em¬ 
phasis  supplied).  Authority  also  extends  to  “surplus 
property,”  which  is  defined  as  “ an g  excess  propert  g  not  re¬ 
quired  for  the  needs  and  the  discharge  of  the  responsibili¬ 
ties  of  all  Federal  agencies,  as  determined  bg  the  Adminis¬ 
trator  ”  40  U.S.C.  §§484,  472  (g)  (1952). 

Collateral  and  other  property  acquired  by  the  RFC  in 
the  course  of  liquidating  its  loans  is  required  for  the  dis¬ 
charge  of  the  corporation’s  obligation  to  repay  moneys 
borrowed  from  the  Treasury.  15  U.  S.  C.  §  606  ( 1952) .  Con¬ 
sequently  such  collateral  and  property  can  never  be  “sur¬ 
plus”  or  “excess”  property  within  the  meaning  of  the  fore¬ 
going  definition. 

In  lino  with  the  administrative  interpretation  heretofore 
noted,  it  is  significant  that  property  cannot  become  either 
“excess”  or  “surplus”  in  the  absence  of  a  determination 
by  the  head  of  the  owning  agency,  a  condition  precedent  to 
the  vesting  of  jurisdiction  in  the  General  Services  Admin¬ 
istration. 

The  inevitable  conclusion  from  the  foregoing  is  that  the 
RFC  has  the  same  power  to  liquidate  and  dispose  of  col¬ 
lateral  as  it  has  exercised  from  its  inception. 

(b) 

Materiality  Need  Not  Be  Alleged  Under  the  Pertinent  Por¬ 
tion  of  the  Statute. 

Appellant’s  final  contention  (Br.  65)  is  that  the  indict¬ 
ment  “fails  to  allege  that  the  statements  involved  were 
material  to  a  matter  within  the  jurisdiction  of  the  RFC.” 

Count  two  (App.  19a)  includes  the  following  pertinent 
language  of  the  statute:  “Whoever,  in  any  matter  within 
the  jurisdiction  of  any  department  or  agency  of  the  United 
States  knowingly  and  willfully  .  .  .  makes  or  uses  any 


27 


false  writing  or  document  knowing  the  same  to  contain  any 
false,  fictitious  or  fraudulent  statement  or  entry  .  .  18 

U.S.C.  §  1001  (1952). 

The  indictment  conforms  to  Criminal  Rule  7(c)  in  that 
it  is  a  “plain,  concise  and  definite  written  statement  of  the 
essential  facts  constituting  the  offense  charged.” 

Failure  to  state  that  misrepresentations  are  “material” 
is  not  a  basis  for  a  motion  to  dismiss,  where  the  indictment 
is  based  on  that  portion  of  Section  1001  involved  here. 
United,  States  v.  Varano,  113  F.  Supp.  867  (M.  D.  Pa.  1953). 

CONCLUSION 

It  is  respectfully  submitted  that  there  was  no  error  and 
therefore  the  judgment  of  the  court  below  should  be  af¬ 
firmed. 

Leo  A.  Rover, 

United  States  Attorney. 

Lewis  Carroll, 

William  Hitz, 

Alfred  Hantman, 

John  D.  Lane, 

Assistant  United  States  Attorneys. 
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Initexl  States  ffinurt  of  Appeals 

FOR  THE  DISTRICT  OF  COLUMBIA  CIRCUIT 


No.  12,058 


JACOB  FRETDUS, 

Appellant, 

v. 


UNITED  STATES  OF  AMERICA, 

Appellee. 


REPLY  BRIEF  FOR  APPELLANT 

I.  The  Government’s  New  and  Fallacious  Theory 

of  the  Case. 

The  Governments  brief  seeks  to  sustain  the  conviction 
below  upon  grounds  not  set  forth  in  the  indictment  and 
upon  a  legal  theory  sharply  at  variance  with  the  proof 
and  the  instructions  to  the  jury.  The  Government’s  present 
version  of  the  case  is  not  that  there  were  three  separate 
false  fictitious  and  fraudulent  statements,  but  rather  a  con¬ 
cealment  of  the  shaky  condition  of  the  corporation,  and 
that  the  three  specifications  of  falsity  were  merely  differ¬ 
ent  ways  of  pleading  the  same  basic  fact. 

Thus  the  Government’s  brief  states  (at  p.  11): 

“Appellant  makes  compartmentalized  attacks  on  the 
three  false  statements,  ignoring  the  direct  testimony 
and  the  circumstances  indicating  that  all  three  were 
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interrelated  in  that  Appellant  caused  them  to  be  made 
and  used  to  divert  prospective  creditors  by  concealing 
the  shaky  financial  condition  of  the  corporation.” 

According  to  the  Government's  revised  theory  of  the  case 
the  three  specifications  of  falsity  are  merely  variant  forms 
of  an  understatement  of  the  liability  account  in  the  financial 
statement  of  February  28,  1950  (G.  Br.  9,  11,  17,  35). 

Obviously  the  Government  cannot  justify  its  failure  to 
prove  all  three  specifications  of  falsity  by  treating  them  as 
one. 

The  fact  that  the  Government  relies  upon  a  single  alleged 
concealment  to  support  an  indictment  charging  three  sepa¬ 
rate  and  independent  false,  fraudulent  and  fictitious  state¬ 
ments  is  a  self-evident  confession  of  the  weakness  of  its 
case.  If  the  case  can  be  sustained  only  upon  a  finding  of  a 
single  concealment  rather  than  three  separate  false,  fraud¬ 
ulent  and  fictitious  statements,  if  the  three  specifications 
were  nothing  more  than  three  different  ways  of  alleging 
the  same  purported  falsity,  then  the  indictment  has  been 
fatally  altered  for  the  court  below  construed  the  indictment 
as  charging  three  separate  and  independent  offenses  and  so 
instructed  the  jury  (App.  895:  Supp.  App.  a,  b). 

The  Government  has  altered  the  theory  of  the  indictment, 
proof  and  instructions  in  a  second  important  respect.  The 
indictment  invokes  that  branch  of  the  statute  (18  Y.  S.  C. 
sec.  1001)  which  makes  it  an  offense  if  one  “makes  or  uses 
any  false  writing  or  document  knowing  the  same  to  contain 
any  false ,  fictitious  or  fraudulent  statement  or  entry"  (App. 
19).  The  case  was  tried  and  submitted  to  the  jury  upon 
this  theory.  The  appellee  in  its  answering  brief  in  effect 
contends  that  while  one  or  all  of  the  statements  may  not 
have  been  false,  fictitious  and  fraudulent,  they  were  mis¬ 
leading  by  reason  of  concealment  of  certain  facts  (G.  Br. 
p.  18).  But  the  Government  cannot  thus  rewrite  the  indict¬ 
ment  so  as  to  charge  an  offense  under  a  second  separate 
branch  of  the  same  statute  which  makes  it  a  crime  if  one 
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“conceals  or  covers  up  by  any  trick,  scheme  or  device  any 
material  fact.” 

Reversal  is  required  since  the  jury’s  verdict  was  obvi¬ 
ously  not  based  on  such  theory.  By  advancing  its  new 
theory  of  concealment  the  Government  has  in  effect  pled 
itself  out  of  court  because  the  concealment  section  of  the 
statute  concededly  requires  an  allegation  and  proof  that 
the  concealed  fact  was  material  (G.  Br.  p  27).  But  such 
allegation  and  proof  are  wholly  lacking  here. 

II.  The  Lack  of  Proof  of  Scienter  and  Criminal  Intent. 

The  Government’s  inability  to  demonstrate  that  the  rep¬ 
resentations  here  in  issue  were  objectively  false,  fraudu¬ 
lent  or  fictitious  has  forced  it  to  rely  on  certain  extraneous 
considerations.  Thus  the  Government  repeatedly  reminds 
the  Court  that  appellant’s  business  was  shaky  and  that  he 
had  difficulty  in  financing  its  operations  (G.  Br.  pp.  3,  4, 15). 
The  fact  is  that  appellant  during  the  period  in  issue  did 
invest  and  lose  almost  a  million  dollars  in  cash  in  this  busi¬ 
ness  (App.  351,  352,  355,  356,  425,  426).  The  fact  that  the 
Starrett  Television  Corporation  had  at  one  time  borrowed 
considerable  sums  of  money  from  appellant,  operated  at  a 
loss  and  had  need  of  improving  its  credit  status  hardly 
shows  the  falsity  of  the  financial  statement  of  February  28, 

1950.  Surelv  the  Court  cannot  be  unaware  that  manv  small 
•  * 

producers  seeking  to  gain  a  foothold  in  the  manufacture 
of  television  suffered  enormous  losses  when  a  rapid  sat¬ 
uration  of  the  market  blighted  their  early  hopes  of  success. 
Nor,  we  are  confident,  will  the  Court  be  particularly  im¬ 
pressed  with  the  Government’s  repeated  suggestions  that 
appellant’s  purpose  in  preparing  a  new  financial  statement, 
long  before  the  negotiations  with  the  RFC,  was  to  make  the 
business  a  better  risk  for  creditors  and  to  “serve”  the  cor¬ 
poration.  The  real  question  is:  Was  the  financial  state¬ 
ment  designed  to  and  did  it  in  fact  give  the  appellant  an 
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unfair  advantage  over  his  creditors?  The  Government 
must  be  aware  of  the  simple  fact — although  it  makes  no 
mention  of  it — that  when  a  lender  to  an  enterprise  converts 
his  loans  to  capital  investment  through  preferred  stock,  do¬ 
nated  surplus  or  otherwise,  lie  is  pro  tanio  strengthening 
the  credit  status  of  the  enterprise.  The  fundamental  and 
unchallenged  fact  in  this  case  is  that  through  the  financial 
statement  of  February  28,  1950,  appellant  subordinated  his 
claim  of  $608,080  from  that  of  loan  creditor  to  investor. 
How  does  appellant’s  purpose  to  strengthen  the  corpora¬ 
tion’s  credit  at  the  expense  of  his  own  interest  warrant  any 
inference  of  impropriety  or  criminal  intent? 

The  additional  evidence  relied  on  by  the  Government  to 
show  guilty  knowledge  is  equally  unimpressive.  Thus  the 
Government  insists  that  the  record  does  not  support  the 
statement  in  our  brief  (at  p.  13) : 

“At  no  time  until  October  1950  did  appellant  have 
any  knowledge  that  the  corporation  charter  was  not 
amended,  as  has  been  agreed  upon.’* 

The  Government  points  to  the  following  colloquy  in  the 
record  during  the  examination  of  one  Raymond  G.  Burnett 
(App.  414-415) : 

“Q.  Can  you  tell  us  the  details  of  that  conversation, 
sir  ?  A.  At  that  time  we  had  not  arrived  at  a  basis  of 
salary  compensation  and  during  that  negotiation  with 
him,  I  inquired  as  to  whether  there  might  be  a  possi¬ 
bility  of  my  acquiring  some  of  the  stock  of  the  corpora¬ 
tion,  either  then  or  over  a  period  of  years  beyond.  He 
explained  to  me  that  only  recently  had  he  obtained  all 
of  the  stock  back  in  his  name  and  that  he  would  not 
permit  any  part  of  it  to  go  to  anyone  from  that  point 
forward. 

Q.  Did  he  tell  you  what  kind  of  stock  it  was  and 
how  much  of  it  he  had  then  ?  A.  He  told  me  there  Avere 
200  shares  of  no  par  common  stock.” 


But  the  Government  ought  to  know  that  the  stock  re¬ 
ferred  to  here  which  appellant  had  “only  recently”  ob- 


tained  in  his  own  name  was  the  common  stock.  Moreover, 
it  seems  plain,  too,  from  the  text  that  Burnett  was  inquiring 
about  the  possibility  of  obtaining  common  stock  for  him¬ 
self.  When  Burnett  asked  what  kind  of  stock  it  was  and 
how  much  he  had,  he  was  seeking  clarification  of  the  ex¬ 
planation  that  appellant  had  made  concerning  the  stock 
that  he  had  just  obtained  from  Mitchell  and  Fein.  It  is 
ridiculous  to  contend  that  this  colloquy  shows  that  appel¬ 
lant  knew  that  the  corporation  was  not  empowered  by  June 
5, 1950,  when  the  conversation  took  place,  to  issue  preferred 
stock.  The  Government  nowhere  explains  why  appellant 
would  have  dealt  with  the  matter  of  preferred  stock  which 
under  the  stockholders’  agreement  was  to  be  held  ex¬ 
clusively  by  appellant  and  his  wife  (App.  939,  9G0,  GE  26, 
DE  4).  ’  | 

We  cannot  discover  any  further  contentions  concerning 
appellant’s  criminal  intent  deserving  reply.  We  agree  with 
the  Government’s  reiterated  observation  that  an  attempted 
deception  of  the  Government  need  not  be  successful  to  sus¬ 
tain  a  conviction  under  the  statute.  But  indispensable  to 
a  conviction  is  proof  of  a  criminal  intent  to  deceive.  Proof 
of  such  intent  is  wholly  lacking  here.  As  we  have  already 
noted  in  our  main  brief,  proof  of  the  objective  falsity  of 
the  specification  is  at  best  much  too  complex,  tenuous  and 
remote  to  warrant — taking  a  view  most  favorable  to  the 
Government — an  inference  of  guilty  knowledge.  The  proof 
of  the  context  of  the  representations  is  no  more  helpful  to 
the  Government. 

III.  The  Surplus  Account. 

The  Government’s  efforts  to  justify  the  surplus  account 
specification  most  clearly  reflect  its  practice,  already  re¬ 
ferred  to,  of  altering  the  theory  of  the  case  to  suit  its  con¬ 
venience. 

As  we  have  already  noted,  the  indictment  charges  that 
the  surplus  representation  was  rendered  false  by  the  fact 


6 


that  the  corporation  was  operating  at  a  deficit  (App.  20). 
This  specification  should  have  been  dismissed  and  cannot 
support  the  judgment  of  conviction;  many  corporations 
have  surpluses  while  operating  on  a  deficit  basis. 

The  Government,  recognizing  the  difficulty  of  supporting 
the  indictment,  has  in  its  answering  brief  raised  a  new 
issue.  It  seeks  to  sustain  the  conviction  upon  the  theory 
that  the  financial  statement  of  February  28,  1950,  falsely 
represented  the  surplus  as  being  ‘‘earned.”  Thus  its  brief 
states  (at  p.  6) : 

“There  were,  as  detailed  above,  alleged  false  state¬ 
ments  of  the  financial  statement  of  February  28,  1950 
as  to  the  preferred  stock,  earned  surplus  and  loans 
payable.” 

This  is  an  astounding  contention;  neither  the  financial 
statement  of  February  28,  1950,  nor  appellant  himself  or 
his  agents  or  employees  in  writing  or  orally  represented 
that  the  surplus  was  earned.  There  is  not  one  scintilla  of 
evidence  to  that  effect. 

As  an  alternative  to  this  untenable  theory,  the  Govern¬ 
ment  suggests  that  while  there  was  no  false  representation 
of  surplus,  there  was  a  concealment  of  the  fact  that  there 
was  an  operating  deficit.  But  the  Government  cannot  shift 
its  theory  in  this  capricious  way.  As  we  have  indicated, 
there  are  three  branches  to  the  statute  under  which  the 
appellant  was  tried,  convicted  and  sentenced  (18  IT.  S.  C. 
section  1001).  The  indictment  alleges  one  branch  of  the 
statute,  to  wit,  the  making  and  issuing  of  false,  fictitious 
and  fraudulent  statements.  This  was  the  basis  of  the  trial 
and  the  court’s  charge  of  the  jury.  Now  appellee  suggests 
that  perhaps  appellant  should  have  been  indicted,  tried, 
and  the  jury  charged,  under  another  branch  of  the  statute, 
that  of  “concealment  of  a  material  fact.” 

The  damage  which  this  shift  in  theory  inflicts  upon  the 
Government’s  case  is  too  obvious  to  require  discussion. 
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Suffice  it  to  say  that  it  would  result  in  a  conviction  on  a 
charge  not  made  and  upon  the  basis  of  facts  not  found  by 
the  jury.  It  is  perhaps  worth  noting  that  even  under  the 
Government’s  view  of  the  matter,  an  indictment  which  in¬ 
vokes  the  “concealment”  portion  of  the  statute  requires  an 
allegation  of  materiality.  Such  an  averment  is  concededly 
lacking  here  (G.  Br.  26). 

Finallv,  the  Government’s  new  theorv  of  concealment 
is  as  barren  of  support  as  the  indictment  theory  of  incon¬ 
sistency  between  surplus  and  operating  deficit.  None  of 
the  accounting  authorities  upon  which  the  Government  and 
appellant  rely  even  remotely  suggests  that  it  is  a  fraudu¬ 
lent  concealment  to  fail  to  designate  the  source  of  a  sur¬ 
plus.  And  the  Government’s  witness  ATelick  did  not  testify 
to  this  effect.  The  Government  indicates  (G.  Br.  5,  6) 
that  he  testified  it  was  the  “custom”  of  business  firms  hav¬ 
ing  donated  surplus  to  so  designate  it  in  order  to  distin¬ 
guish  it  from  earned  surplus.  An  examination  of  the  rec¬ 
ord  (App.  462)  reveals  that  Melick  qualified  this  statement 
even  further  and  limited  himself  only  to  the  claim  that 
a  “majority”  of  firms  designate  the  source  of  surplus.  Is 
it  to  be  assumed  that  all  other  business  firms  are  making 
false  statements  when  they  fail  to  so  label  the  source  of  a 
claimed  surplus?  ■ 


IV.  The  Impact  of  the  Decision  of  the  Court  of  Appeals 
of  the  State  of  New  York  Upon  the  Preferred 
Stock  and  Loan  Specifications. 

A.  The  Preferred  Stock  Representation 

The  conclusion  and  findings  of  the  New  York  Court  of 
Appeals  ( Fein  v.  Starrett  Television  Corp.,  280  App.  Div. 
670,  116  N.  Y.  S.  2d  571  aff'd  305  N.  Y.  856)  that  the  cor¬ 
poration  had  validly  issued  preferred  stock  de  facto  or 
de  jure,  in  spite  of  its  failure  to  follow  the  formalities 
usually  required,  was  a  determination  of  law  and  of  fact 
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as  to  the  truth  of  the  preferred  stock  representation  at 
the  time  it  was  made.  Supreme  Council  of  Arcanum  v. 
Green,  237  U.  S.  531 ;  Hartford  Life  Insurance  Co.  v.  Ibs, 
237  U.  S.  662;  Modern  Woodmen  v.  Mixer,  267  U.  S.  544: 
Sovereign  Camp  v.  Bolin,  305  IT.  S.  666:  Blair  v.  Commis¬ 
sioner ,  300  U.  S.  5. 

These  legal  findings  of  the  State  of  incorporation  as 
to  the  issuance  of  the  stock  could  not  be  ignored  by  the 
court  below.  They  had  to  be  recognized  whether  it  be  on 
a  theory  of  full  faith  and  credit,  res  judicata,  or  stare 
decisis.  Moreover,  they  were  of  the  greatest  importance 
in  resolving  the  issues  of  fraud  and  scienter.  The  court 
below  itself  had  the  gravest  doubts  about  this  specification 
noting  that  it: 

"was  perhaps  false  in  law,  but  the  court  would  ques¬ 
tion  whether  it  was  seriously  false  in  fact,  that  is  to 
say,  that  there  was  no  preferred  stock,  as  indicated, 
but  that  efforts  had  been  made  to  secure  the  status 
of  preferred  stock  was  quite  clear.  Those  negotiations 
had  lasted  for  over  a  year,  anticipated  this  statement 
bv  a  vear  and  it  is  true  that  the  State  of  New  York 
had  not  given  official  approval  to  the  preferred  stock 
at  the  time  it  wTas  issued  and  when  the  trouble  arose, 
as  I  recall,  the  State  of  New  York,  within  30  days  of 
the  date,  did  give  approval  and  as  of  that  late  hour,  at 
least  preferred  stock  had  been  issued  #  *  *  ”  (Tran¬ 
script,  January  4,  1954,  p.  16). 

Certainly  the  jury  should  have  been  permitted  to  hear 
of  the  New  York  courts*  findings.  The  impact  of  these 
findings  upon  their  minds  in  resolving  the  issues  of  scienter 
and  intent  might  well  have  been  decisive. 


B.  Tlie  Loan  Specification 

The  criteria  for  determining  the  validity  of  the  represen¬ 
tation  of  preferred  stock  as  it  affected  the  loan  specifica¬ 
tion  (No.  4)  and  the  preferred  stock  representation  (No. 
2)  are  qualitatively  distinct.  The  test  under  the  former  is 
not  the  de  jure  issuance  of  the  preferred  stock,  but  whether 
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or  not  the  appellant  had,  by  converting  his  status  from  a 
creditor  to  an  investor,  subordinated  all  his  claims  to  all 
creditors  present  or  future.  In  resolving  this  determina¬ 
tion,  the  New  York  decision  is  again  highly  significant  for 
the  Court  of  Appeals  expressly  found  that  appellant  had 
intended  to  and  in  fact  did  surrender  his  status  as  a  credi¬ 
tor  to  the  extent  of  the  amount  of  the  preferred  stock  and 
the  donated  surplus.  Finding  of  fact  No.  24  reads  as  fol¬ 
lows  (App.  9G9) : 

•‘The  moneys  loaned  bv  defendant  Freidus  to  the 
Corporation  and  thereafter  either  converted  into  stock 
of  the  Corporation  or  transferred  to  donated  surplus 
of  the  Corporation  may  no  longer  be  recovered  by  de¬ 
fendant  Freidus  as  loans,  and  as  a  result  of  such  con¬ 
version  of  loans  into  stock  and  of  such  transfers  of 
moneys  loaned  to  donated  surplus,  defendant  Freidus 
has  subordinated  his  claim  for  the  payment  thereof  to 
the  claims  of  all  then  existing  creditors  of  the  corpo¬ 
ration  and  to  all  persons,  firms  or  Corporations  there¬ 
after  becoming  creditors  of  the  Corporation.” 

This  finding  demolishes  the  Government’s  contention  that 
the  $339,800  (amount  of  preferred  stock)  and  the  $269,050 
(donated  surplus)  should  have  been  included  in  the  loan 
account.  The  Court  of  Appeals  found  as  a  matter  of  fact 
and  law  that  these  sums  could  not  be  so  included.  Whether 
or  not  the  court  and  jury  were  bound  by  the  New  York  deci¬ 
sion,  it  was  obviously  evidence  which  should  have  gone  to  the 
jury.  The  nature  of  the  loan  account  was  not  a  peripheral 
or  subsidiary  issue  in  the  New  York  case.  The  New  York 
court  was  required  to  rule  on  this  question  in  reaching  a 
determination  of  the  issues.  The  refusal  to  consider  or 
admit  into  evidence  the  New  York  court’s  decision  consti¬ 
tuted  prejudicial  and  reversible  error. 
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V.  The  Loans  Payable  Specification. 

The  Government’s  brief  states  (at  p.  11)  that  “the  falsity 
of  the  statement  as  to  loans  payable  is  mainly  derivative 
Prom  the  falsity  of  the  statement  as  to  preferred  stock.” 
The  suggestion  that  specification  four  adds  no  new  element 
of  falsity  to  specification  two  is  a  confession  of  duplicitous 
pleading.  Moreover,  it  abandons  the  loan  account  specifica¬ 
tion.  But  the  Government  must,  under  the  instructions  to 
the  jury,  sustain  each  of  the  three  specifications  by  proof 
of  separate  and  independent  misrepresentations.  Strom- 
berg  v.  California ,  283  Y.  S.  359,  368;  Williams  v.  North 
Carolina ,  317  U.  S'.  2.87,  292  (App.  895,  Supp.  App.  a,  b). 

The  reasons  whv  the  Government  has  failed  to  justify 
the  loans  payable  specification  are  not  inscrutable.  A 
major  portion  of  the  trial  and  the  testimony  of  the  Govern¬ 
ment’s  witnesses  was  directed  to  the  loan  account  specifica¬ 
tion.  The  Government  sought  to  sustain  this  specification 
by  interpreting  the  May  3,  1950  letter  to  be  effective  as  of 
the  date  of  its  writing  rather  than  February  28,  1950  (App. 
873,  874).  As  we  have  shown  in  our  main  brief  (at  33-361 
this  interpretation  is  irrational.  Understandably,  no  at¬ 
tempt  has  been  made  to  press  it  here.1  Yet  the  only  pos¬ 
sible  new  element  of  falsity  contributed  by  specification 
four  to  the  indictment  is  the  May  3  letter.  And  it  was  upon 
this  letter  and  the  Government’s  interpretation  of  it  that 
the  jury  was  asked  to  convict  appellant  (App.  873,  874).  If 

1  The  only  allusion  to  the  May  3  letter  in  the  Government's  an¬ 
swering  brief  is  one  sentence  in  its  counter  statement  of  the  case 
(p.  7)  : 

**A  further  amount,  $269,050,  should  have  been  added  in  that 
it  was  contended  that  authorization  to  convert  it  to  donated 
surplus  was  subsequent  to  the  date  of  the  financial  statement 
[May  3.  19501.” 

But  this  is  hardly  an  argument  that  the  May  3  letter  did  not  effec¬ 
tively  make  a  retroactive  transfer  to  surplus,  it  having  been  made 
prior  to  the  issuance  of  the  statement. 
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in  fact,  the  May  3  letter  did  make  a  donation  to  capital 
effective  February  28,  1950,  there  was  no  evidence  for  the 
.jury  to  consider  other  than  that  of  the  preferred  stock  to 
support  a  finding  of  guilt  under  this  specification. 

Even  if  it  were  to  be  assumed  that  the  loan  specification 
(No.  4)  derives  solely  from  the  issuance  of  the  preferred 
stock,  nevertheless  the  judgment  of  conviction  cannot  be 
sustained.  In  the  context  of  the  loan  specification  the 
test  as  to  the  preferred  stock  is,  as  we  have  shown,  quali¬ 
tatively  different  from  that  of  the  second  specification.  The 
test  under  the  loan  specification  is  whether  or  not  the  $339,- 
800  remained  a  loan  and  appellant’s  status  that  of  a  creditor, 
or  whether  appellant  had  in  fact  abandoned  the  creditor’s 
status  and  could  make  a  claim  only  as  a  capital  investor, 
regardless  of  the  particular  form  of  capital  investment. 

The  trial  court’s  statement  (supra,  p.  8)  at  the  time  of 
sentencing  conclusivelv  shows  that  the  court  itself  believed 
that  insofar  as  the  loan  of  $339,800  was  concerned,  the 
appellant  had  abandoned  and  foreclosed  the  status  of 
creditor  and  therefore  this  sum  of  money  was  properly 
excluded  from  the  loan  account. 

The  financial  statement  of  September  30, 1949,  upon  which 
the  Government  relies,  announced  to  the  world  that  this 
preferred  stock  was  to  be  or  had  been  issued  (App.,  961, 
962,  DE  7).  The  stockholders’  agreement  between  appel¬ 
lant  and  the  common  stockholders,  Fein  and  Daniels  (App. 
939,  GE  26),  as  well  as  the  resolution  of  the  corporation 
approved  by  appellant  (App.  943,  GE  32),  and  the  appel¬ 
lant’s  letter  to  the  corporation  (App.  960,  I)E  4),  all  fore¬ 
closed  his  status  as  a  creditor  and  converted  it  to  that  of 
a  capital  investor. 

Whether  or  not  there  was  in  fact  an  issuance  of  the  pre¬ 
ferred  stock  and  whether  or  not  that  statement  was  ob¬ 
jectively  true,  the  $339,800  was  definitely  removed  from 
the  loan  account.  When  these  circumstances  are  considered 
together  with  the  undisputed  fact  that  by  his  donation  to 
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surplus  appellant  abandoned  his  status  as  a  creditor  in 
the  amount  of  $269,050,  the  mathematically  inevitable  con¬ 
clusion  emerges  that  the  amount  of  the  loan  account,  as 
set  forth  in  the  February  28,  1950,  statement  was  in  fact 
correct,  regardless  of  official  authorization  for  the  issuance 
of  preferred  stock. 


VI.  The  Effect  of  Appellant’s  Acquittal  Under 
the  Conspiracy  Count. 

In  Point  II  of  our  main  brief  we  discuss  the  legal  im¬ 
plications  which  flow  from  the  acquittal  of  both  appellant 
and  Knohl  under  the  conspiracy  count  of  the  indictment. 
The  Government  says  in  reply  that  the  mere  fact  that  there 
are  inconsistent  verdicts  cannot  serve  as  a  basis  for  revers¬ 
ing  the  judgment  in  the  instant  case.  The  Government 
misconceives  our  point.  While  in  fact  the  acquittal  under 
the  conspiracy  count  may  be  fatally  in  conflict  with  the 
conviction  under  the  substantive  count,  that  was  not  the 
main  thrust  of  our  argument,  which  in  fact  has  been  com¬ 
pletely  ignored  in  appellee’s  answering  brief.- 

The  indisputable  effect  of  the  acquittal  of  both  Knohl 
and  appellant  under  the  conspiracy  count  is  to  render  in¬ 
competent  all  evidence  which  was  admitted  under  the  co¬ 
conspirator  exception  to  the  hearsay  rule.  Such  incompe¬ 
tent  evidence  cannot  now  be  brought  to  the  support  of  the 
judgment  of  conviction  under  the  substantive  count. 

For  example,  the  only  testimony  which  might  conceivably 
show  that  appellant  filed  or  caused  the  false  representation 

-  Appellee  maintains  that  in  no  event  will  a  judgment  of  convic¬ 
tion  be  reversed  on  the  ground  of  inconsistent  verdicts,  even  where 
there  is  no  conceivable  or  rational  explanation,  citing  American  Medi¬ 
cal  Ass’n  v.  United  States,  76  U.  S.  App.  D.  C.  70.  130  F.  2d  233 
(C.  A.  D.  C.,  1942),  aff’d  317  U.  S.  519  (1943).  We  believe  the 
Government  goes  too  far  and  the  very  cases  upon  which  it  relies  will 
not  sustain  its  contention.  In  fact,  in  American  Medical  Ass’n  v. 
United  States,  supra,  the  Court  took  pains  to  explain  how  the  two 
seemingly  inconsistent  verdicts  could  be  reconciled. 
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to  be  filed  was  the  hearsay  testimony  of  O’Higgins  (App. 
467-495) .  Its  exclusion  which  now  flows  from  the  conspiracy 
acquittal  strips  the  record  of  proof  of  this  essential  element 
of  the  offense,  requiring  reversal  of  the  conviction  below.3 

Further,  the  highly  prejudicial  testimony  of  Fein  relat¬ 
ing  to  a  conversation  with  Schneider,  which  was  admitted 
by  the  court  below  on  the  basis  of  the  co-conspirator  excep¬ 
tion  to  the  hearsay  rule  must  likewise  now  be  deemed  in¬ 
competent  (App.  348).  The  admission  of  this  testimony, 
so  heavily  relied  on  by  the  Government,  clearly  requires  a 
new  trial.4 


VII.  Amending  the  Indictment. 

Appellee  maintains  that  the  practice  of  abandoning  and 
striking  specifications  of  an  offense  within  a  count  of  an 
indictment  is  commonly  recognized  and  approved  in  this 
Court,  citing  Whitaker  v.  United  States,  63  App.  D.  C.  367, 
72  F.  2d  739  (C.  A.  D.  C.  1934),  and  United  States  v.  Fox , 
130  F.  2d  56  (C.  A.  3, 1942),  cert.  den.  317  U.  S.  666  (1942). 
An  examination  of  these  cases  reveals  once  again  that 
appellee  has  misconceived  the  point.  In  Whitaker  the  issue 
was  not  whether  or  not  the  indictment  should  be  amended, 
but  rather  the  correctness  of  the  charge  of  the  Court.  In 
that  case  there  was  no  abandonment  of  a  specification  prior 
to  the  trial.  After  all  of  the  evidence  had  been  presented 
the  Government  admitted  it  had  failed  in  its  proof  in 

3  See  footnote  17,  p.  24  of  appellant’s  main  brief.  See  also  Todo- 
row  v.  United  States,  173  F.  2d  439  (C.  A.  9).  cert.  den.  337  U.  S. 
925:  Howard  v.  United  States,  195  F.  2d  974  (C.  A.  9):  United 
States  v.  Eislcr,  75  F.  Supp.  634  (D.  C.  D.  C.). 

4  As  indicated  in  appellant’s  main  brief,  even  under  the  co-con¬ 
spiracy  theory  the  evidence  was  inadmissible.  Schneider  was  not 
a  named  co-conspirator,  nor  was  he  a  person  to  the  Grand'  Jury 
unknown.  In  fact,  as  stipulated  to  by  the  Government.  Schneider 
had  testified  before  the  Grand  Jury  although  he  was  never  called 
by  the  Government  in  the  course  of  the  trial  (Transcript.  January  4. 
1954.  pp.  5-6). 
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showing  that  there  were  others  than  the  defendants  in  the 
charged  conspiracy.  The  Court,  in  charging  the  jury,  in¬ 
structed  them  not  to  consider  that  portion  of  the  indict¬ 
ment  which,  after  stating  that  the  defendants  conspired 
with  each  other,  alleged  that  they  also  conspired  “with 
divers  other  persons  to  the  Grand  Jury  unknown.”  It  was 
solely  this  latter  charge  that  was  eliminated  from  the  con¬ 
sideration  of  the  jury.  The  Court,  in  sustaining  the  verdict, 
commented  that  the  phrase  “and  divers  others  to  the  Grand 
Jury  unknown”  is  a  “common  residuary  clause”  alleged 
almost  pro  forma  in  conspiracy  indictments. 

Similarly,  in  United  States  v.  Fox ,  supra,  the  defendant, 
after  pleading  guilty,  sought  to  withdraw  his  plea  after 
his  co-defendants  were  acquitted  on  the  ground  that  the 
Government  admitted,  after  the  plea  of  guilty,  that  they 
had  no  evidence  to  sustain  the  “common  residuary  clause” 
that  there  were  other  co-conspirators,  “divers  persons  un¬ 
known.”  The  cases  cited  do  not  reach  the  situation  pre¬ 
sented  here.-" 

In  the  present  instance  v*e  are  not  concerned  with  a 
pro  forma  charge  in  the  indictment,  but  rather  with  a  speci¬ 
fication  of  falsity,  the  elimination  of  which  changes  the 
whole  theory  of  the  case  and  raises  a  serious  doubt  whether 
the  indicting  grand  jury  would  have  proceeded.  In  any 
event,  it  would  be  highly  unlikely  that  there  wTould  have 
been  a  conspiracy  count  or  that  the  venue  of  the  offense 
would  be  in  the  District  of  Columbia.  Xot  only  did  the 
Government  change  its  theory  at  the  very  opening  of  the 
case  without  notice  to  the  appellant,  but  in  Government 

3  Appellee  also  cites  United  States  v.  Munday,  211  Fed.  536,  where 
a  district  court,  in  1914,  maintained  it  was  proper  to  abandon  a 
clause  in  the  charging  part  of  the  indictment  on  the  authority  of  a 
decision  of  the  Supreme  Court  in  United  States  v.  Munday.  222 
U.  S.  175.  That  decision  reveals,  however,  that  the  Supreme  Court 
never  considered  the  issue  and  the  abandoned  clause  did  not  relate 
to  an  essential  element  of  the  offense.  Further,  this  clause  was 
abandoned  by  stipulation  between  the  parties  and.  in  effect,  defend¬ 
ant  had  waived  any  objection  thereto. 
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counsel’s  final  remarks  to  tlie  jury  lie  sought  to  use  the 
very  fact  that  Knohl  was  vice-president  of  the  corporation 
as  a  means  of  proving  guilty  knowledge  and  evil  intent  on 
the  part  of  appellant  (Supp.  App.  b). 

VIII.  Which  Statute  Applies? 

The  Government  states  that  the  general  maxim  that 
where  there  is  an  early  general  statute  and  a  later  specific 
statute,  the  later  specific  statute  will  apply  to  the  exclu¬ 
sion  of  the  other,  is  not  applicable  here  in  that  in  fact  the 
two  statutes  here  involved,  Section  1001  and  Section  1014, 
insofar  as  the  RFC  is  concerned,  were  concurrently  en¬ 
acted  (G.  Br.  21,  22).  The  Government’s  contention  that 
the  two  statutes  were  concurrently  enacted  is  incorrect. 
In  fact,  the  first  false  statement  statute  specifically  ap¬ 
plicable  to  the  RFC  was  enacted  in  1932  at  a  time  when 
Section  1001  of  Title  18  (at  that  time  called  Section  80  of 
Title  18,  U.S.C.)  had  long  been  in  effect.  Further,  if  we 
are  to  direct  ourselves  to  the  chronological  sequence  from 
1948  on,  we  note  that  the  RFC  was  included  as  one  of  the 
agencies  covered  by  Section  1014  in  May  of  1949,  subse¬ 
quent  to  the  revision  of  Section  1001.  The  Government’s 
desperate  contention  that  the  revisors  of  the  Code  were 
tired  and  confused  at  the  end  of  their  labors  and  mis¬ 
takenly  omitted  the  RFC  from  Section  1014  cannot  in  any 
event  change  the  chronological  sequence. 

Xor  does  the  Government  deal  with  the  heart  of  the  mat¬ 
ter — if  the  identical  facts,  the  same  elements  of  proof, 
would  be  required  under  both  statutes,  then  the  specific 
statute  is  applicable.  Tt  is  only  when  there  is  a  variation 
in  elements  of  proof  that  either  or  both  statutes  may  pos¬ 
sibly  be  applicable.  As  stated  by  the  Court  in  Beacon  Brass 
v.  United  States,  344  U.  S.  43,  45: 

“At  least  where  different  proof  is  required  for  each 
offense,  a  single  act  or  transaction  may  violate  more 
than  one  criminal  statute.”  I 
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The  proposition  may  be  stated  in  still  another  way.  If 
a  conviction  or  acquittal  after  a  trial  under  one  statute 
can  be  pleaded  as  a  bar  to  prosecution  on  the  grounds  of 
double  jeopardy  under  the  other  statute,  then  in  that  event 
too  the  specific  statute  should  be  the  basis  for  the  prosecu¬ 
tion.  See  United  States  v.  Noveck,  273  U.  S.  202,  206: 
Garvieres  v.  United  States,  220  17.  S.  338. 

In  the  instant  case  all  the  elements  of  proof,  the  es¬ 
sential  ingredients  of  the  offense,  are  identical  under  Sec¬ 
tion  1001  and  Section  1014  of  Title  18,  U.S.C.  Under  those 
circumstances,  it  was  error  to  try  and  sentence  appellant 
under  Section  1001  rather  than  Section  1014. 


IX.  The  RFC  Had  No  Jurisdiction  to  Sell  the 
Property  at  Issue. 

The  Government  seeks  to  sustain  the  power  of  the  RFC’ 
to  sell  or  liquidate  assets  on  the  theory  that  the  specific 
omission  of  this  authority  from  the  statute  as  revised  in 
1947  (C.  166,  Section  l,  Act  of  June  30,  1947,  lb  U.S.C’. 
Section  604)  was  of  no  significance.  Yet  the  record  re¬ 
veals  it  was  the  intention  of  Congress  specifically  to  elimi¬ 
nate  certain  powers  of  the  RFC’  as  a  part  of  a  governmental 
reorganization  following  the  termination  of  World  War 
II.  This  is  clearly  shown  in  the  language  of  the  House 
report  (House  Report  Xo.  1836  of  the  80th  Congress)  : 

*‘Last  year  the  House  Banking  and  Currency  Com¬ 
mittee  undertook  a  complete  study  of  the  basic  powers 
and  operations  of  the  RFC  *  *  *.  The  RFC  had  played 
an  important  role  in  helping  to  meet  the  problems  of 
the  economic  depression  and  in  the  production  and  pro¬ 
curement  problems  of  preparing  for  and  engaging  in 
the  war.  Clearly,  a  searching  review  of  the  broad 
powers  possessed*  by  the  corporation  was  in  order  to 
determine  the  position  that  the  RFC  should  occupy  in 
the  years  ahead.  As  a  result  of  its  extended  hearings 
and  study  the  Committee  reported  a  bill  which  *  *  * 
eliminated  those  powers  of  the  RFC  which  were  de¬ 
signed  especially  for  the  war  effort  *  *  'V' 
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X.  The  Government’s  Failure  to  Allege  Materiality  in 
the  Indictment  Requires  Its  Dismissal. 

Appellee  seeks  to  justify  the  failure  of  the  indictment 
to  alleged  materiality  in  haec  verba  or  facts  establishing 
materiality  on  the  ground  that  the  offense  was  not  charged 
under  that  portion  of  the  statute  which  requires  such  an 
allegation,  and  cites  as  its  sole  authority  United  Staten  v. 
Varano,  113  F.  Supp.  867  (D.  C.  Pa.).  Without  repeating 
our  arguments  and  the  supporting  authority  therefor  which 
is  set  forth  in  our  main  brief,  it  is  sufficient  to  note  that 
in  Holland  v.  United  States ,  200  F.  2d  678  (C.  A.  5),  cert, 
den.  345  1*.  S.  964,  the  court  required  the  allegation  of 
materiality  in  an  indictment  framed  under  the  very  same 
branch  of  Section  1001  as  the  instant  case.  As  recently  as 
February,  1954,  the  United  States  District  Court  for  the 
District  of  Columbia  cited  approvingly  Holland  v.  United 
States ,  supra,  to  the  effect  that  materiality  must  be  alleged 
in  an  indictment  invoking  the  very  same  branch  of;  tin* 
statute.  See  United  States  v.  Cowart,  118  F.  Supp.  902 
(D.  C.  D.  C.).  We  suggest,  United  States  v.  Yarano  not¬ 
withstanding,  that  the  holding  of  the  courts  in  Holland  v. 
United  States,  supra,  United  States  v.  Cowart,  supra,  and 
United  States  v.  Moore,  1S5  F.  2d  92  (C.  A.  5)  are  authori¬ 
tative. 

Respectfully  submitted. 


Arnold,  F ortas  &  Porter, 
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Washington,  D.  C., 
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SUPPLEMENTARY  APPENDIX 
Colloquy  Upon  Requested  Instructions 

Tuesday,  December  8,  1953 

#  *  #  #  # 

[1497]  Mr.  Hitz:  May  1  ask  at  this  time,  if  the  Court  is 
going  to  ask  for  what  is  tantamount  to  special  verdicts? 

The  Court :  No. 

Mr.  Hitz:  With  respect  to  the  three  specifications? 

[1498]  The  Court:  Oh,  no. 

Mr.  Hitz:  We  would  like  that  to  be  done. 

The  Court :  The  trouble  of  it  is,  you  could  have  done  it 
if  you  put  in  in  separate  counts  but  you  put  it  in  a  single 
count  and  for  that  reason  I  don’t  see  the  need  for  a  special 
verdict.  1  will  hear  both  sides  of  the  trial  table.  It  is  like 
a  horse.  You  can’t  cut  it  in  the  middle.  You  have  got  to 
take  both. 

Mr.  Hitz:  Do  vou  care  to  hear  us  at  the  bench  now? 

The  Court:  There  is  nobody  here.  The  jury  is  not  here. 

NT r.  Hitz:  T  thought  you  asked  for  the  bench  conference. 

The  Court :  Oh,  no,  I  said  I  will  hear  from  both  sides  of 
the  trial  table  on  whether  or  not  the  Court  should  ask  for 
special  verdicts.  It  is  a  single  count  indictment.  My  plan 
was  to  describe  the  substantive  count  and  its  elements  and 
because  there  are  the  four  specifications,  I  do  feel  I  have 
got  to  charge  the  jury  respecting  them  and  with  the  broad 
charge  they  must  find  some  one  or  all. 

Then  I  have  got  the  conspiracy  charge  to  make  but  T 
don’t  for  the  life  of  me  see  why  we  need  a  special  verdict. 

Mr.  Hitz:  I  have  in  mind  the  case  in  the  Supreme  Court, 
the  citation  now,  and  even  the  name  escapes  me,  which  holds 
that  if  an  appellate  court  should  find  that  there  is  insuffi¬ 
cient  evidence  to  support  any  one  of  a  number  of  specifi¬ 
cations  in  a  count,  that  the  appellate  court  will  not  speculate 
f  1 499]  that  the  jury  might  have  decided  the  verdict  of  guilty 
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on  that  count  with  respect  to  a  specification  upon  which 
there  is  sufficient  evidence  and  the  court  will  assume  for 
the  benefit  of  the  defendant  that  it  might  have  been  decided 
on  the  one  where  there  is  insufficint  evidence,  and  there  was 
a  reversal  on  that  count. 

The  Court:  If  the  finding  is  against  the  weight  of  the 
evidence,  I  think  there  should  be  a  reversal. 

j 

#  #  0  *»  # 


[1761]  Closing  Argument  in  Behalf  of  the  Government 

Xow  Mr.  Collins  and  Mr.  Margiotti  advanced  the  propo¬ 
sition  that  Mr.  Knohl  was  made  a  vice-president  of  Star- 
rett  Television  solely  for  this  one  deal,  and  Mr.  Collins 
said  it  could  have  been  made  a  power  of  attorney,  but  he 
wasn’t.  They  chose  to  elect  him  a  vice-president. 

Well,  why  didn’t  they  give  him  a  power  of  attorney? 

They  made  him  part  and  parcel  of  the  corpora ti on;  an 
officer. 

If  you  are  going  to  talk  further  about  the  good  faith  of 
these  defendants,  where  is  the  representation  in  the  minute 
book  that  Mr.  Knohl  is  a  vice-president? 

It  is  strangely  missing. 

Why  wouldn’t  the  corporation  own  up  that  Mr.  Knohl  is 
a  vice-president? 


